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Addenda et Corrigenda. 





THE MADRAS LAW JOURNAL—Vol. XL 
h* page 2, line Jb from bottom, after ‘or in’, add “an” 
jj i "5, line 2 fróm top, for‘ A, read ‘it? 


1% „  „ last line, for ‘The princ'ple was stated then,’ 
road “ The principle was stated thus.” 


+ 
» o» 4%, line 18 from top, for ‘ Thus,’ read “There,” 


» 11, line 10 from bottom, after ‘explanation V; add 
“ Suppose again A sues his brothers B and C for 
his share in joint-family property to which all three 
are entitled—C resists A’s claim to share one item 
of the suit propertyon theground that it is his self- 
acquisition. Ona contest between A and C, B not 
appearing, it is decided in favour of Aor ©. The 
question is whether B is bound by the decision. If 
A may be supposed to have ‘litigated with C not 
only on behalf of himself, which is a fact, but also 
on behalf of B, which may be no more than & 
fiction. B will be bound by the decision by reason 
of explanation V.” 


» 9 « 16, line 5 from top, after ‘ partibility,’ add “or.” 
»  y, 9382, line 22 from top, for ‘scheme proposed by petitioner’, 
read ‘scheme proposed by us. 
THE MADRAS LAW JOURNAL REPORTS—Vol. X1, 
In page 309, line 4 from top, for ‘Mailathai Amir alias 
Manonmani Amir, 'reed ‘ Mailathi Anni altas Manonmani Ammal.’ 
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Court of Werds Amendment Bill 


Oourt of Wards Amendment Bill from a creditor’s ‘edt of view 


Episode in the History af the Inus of Oourt 
Her Imperial Majesty Queen Victoria 


Hindu Law--Interest in property acquired under a wil 


Landlord's right to sue under section 9 of the Specific Relief Act 


Legal Education in Madras 

Powers of Appellate Courta, The... 
Res Judicata between oo-defendanta,I 

, Oo 





Topics of Malabar Law: Karnavan— H remoral, I... 
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Topica of Malabar Law : The rights and remedies of junior members. 
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Bhugwanbatti Chowdrani v. A. H. Forbes ‘ 
Harish Chandra Bhaho v. Chandra Mohan Dass .., 
Haro Kumari Chowdrani v. Porhs Obandra Barbogya 
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I. L. R. 


23 A, 22 
23 A, 94 
28 A, 162 
BA, 5 
28 A., 66 
28 A, 84 
2B A, 99 
23 A., 116 
23 A, 187 
38 À., 137 
28 A, 98 
23 A., 208 
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28 4., 116 
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23 A, 60 
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Firat Grade Pleader, In the matter of a, 
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Kunhi v. Makki 
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Nuhammad Jafar y Muhammad Ibrahim 
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Seoond Grade Pleader, In the matter of a 

Soundaram Ayyar v. hinnia Naickan ... 

Srinivasa Aiyar v. Nothowam Pili... 
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LLR ML J. 

Page, © 
BO. 7) is 
38 0, 10) 

98 C., 127 225 
8 6,91 226 
ar S 
28 M., 617 73 
24°11, 2198 ` 299 
24 M, 138 266 
24 M., 20 184 
aim, 38 Gas 
£3 M., 687 1u 
23 M., 877 18 
MM, i7 384, 
£4 M., 284 334 
28 M., 504 7 
23 M., 478 76 
23 M., 629 110 
24 3M.. 185 207 

23 M., 329 10, 
24 M., 243 8o 
24 M., 171 268 
s + 
2i M., 205 248 
28 M., 458 78 
24 M., 265 338 
z3 Mp 37 Tå 
24 M., 902 263 
28 M., £88 109 
24 M., 124 4 
233 N, 5H T3 
e 
24 M., 147 205 
ž4 3i., 78 203 
24 M., 83 2645 
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24 U, 216 801 
24 M., 214 2090 
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A M., 188 207 
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HER’ IMPERIAL. MAJESTY QUEEN VICTORIA: 


@ HB night of the.22nd-of January witnessed. the-close of the 
= mortal career of Hur: Masasry. Quans. Viorogia, “The. 
“evnt has filled the British Empire with profound sorrow and. has 
evoked the deep sympathy ‘of’ the aie bed world. Selddm has 
the world seen a reign so long, so wise and-so beneficent. For 
over sixty-three years the destinies of the most powerful empire- 
in the nineteenth century were committed. to her care; and the 
history of the Empire haa been a uniférm record of ‘progress and 
Brospertey in all directions. The‘greatness of land ‘haa inno 
smal] measure been due to the fact that in Quarw Victrogia she-had- 
the most constitutional sovereign that ever ruled the world. The 
cqgmmencement of her glorious reign almost synchronised’ with’ the 
era of the first Reform:Bill’ which laid the- foundations: of! that 
expansion of the constitution.which has under the influence of ‘her 
benign rule culminated in the recognition of the mght of almost 
every citisen to representation in Parliament. In the field ‘of law. 
though: Jeremy Bentham who had - delivered the- most ' powerful 
alae upon the barbarities.of Engliah) Orihinal. law : and < the: 
system of procedure which stifled justice did not dive to realize.the 
fruitas of his labours, the spirit of legal reform which he had done 
much to kindle achieved its triumphs during the reign of‘ her låte. 
Majesty in the humanisation of the law of punishments and ‘the sims 
plifoaton of theprocedure of the British: Courts. India too- had just 
entered upon a career of codification of a civilized sy of 
jurisprudence under the suspides of’ Macauldy, and’ ber- Idng* 
reign has witnessed. the elaboration and con ee of a schemo-of: 
legislation which has conferred. upon the people of this country,the, 
immense advantage of laws at once just and clear. The history of’ 
the British Empire during the nineteenth century will be 
almost wholly the history of the reign of Quaux Viorogia. Her 
Majesty's life was distinguished not merely. by. the: virtues which; 
adorned her as a sovereign, but also by the virtues of her private life 
which made her a shining example of noble womanhood. Death 
has r$bbed us of her physical presence, but'cannot deprive: us’ of 
the. memory and the influence of. her:noble. life—aneinfinence, 
Í which will hve in the pages of the history not merely of fhe century, 
that has gone, but also-of the centuries to come. 
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RES JUDICATA BETWEEN 00-DEFENDANTS. 


f 


Loa - 2 

Since the article on this subject in Volume I ofethe Madras 

Law Journal, there have been seyeral decisions of the Indian 

e Sourta, in which therule of res judicata has been applied as between 

co-defendants. It is now proposed to consider the more important 

Of these decisions in so far as they, indicate the principle upon 
which the-rule has been applied to this claas of cases. 


Before proceeding to consider the decisions, however, it 
may be of use to state the necessary conditions of the application 
of the rule generally and to endeavour to notice the speqsl. 
considerations, if any, which may influence them in the application 
of it to co-defendants. Now therule of res judicata as embodied 
in section 18 of the Code of Civil Procedure comprises both the 
aspects of it known as “ bar by judgment” and “ bar by verdict ”— 
“bar by judgment ” as where a suit is barred by a judgment on. 
the merits in a former suit on the same cause of action and “ bar 
by vetdict” as where the trial of an issue is barred by a former 
decision upon the same issue. As regards both branches of the 
doctrine the essential conditions of its application as laid down in 
the section are :—the matter directly and substantially in ~ contest 
in the subsequent suit or in the issue to be tried in such suit must 
have been (1) directly and substantially in contest in the former suit 
or im issue in such suit; (2) between the same parties or between 
parties under whom they or any of them claim, litigating under 
the same title; (8) in a court of jurisdiction competent to try such” 
subsequent suit or the suit in which such issue has been- subse- 
quently raised ; and (4) it must have been finally heard and deter- 
mined by such court. It is not proposed here to enter upon & con- 

. fideration of the limits set to each of these various conditions by 
text-writers and judicial decisions, as such a task is obviously beyond 
the scope of thia article. Rather should these be gathered from the 
mass of information collected and set forth in a special treatise like 


"e. that of Hukm Chand. It may, however, be stated in general terms 


” o that (1) a certain identity in the subject-matter of the suits or &sues 
and in the parties between whom the same was and has to be tried, 

* (2) trial and determination of the said subject-matter under such 
*cirqumstances that the determination Was in some sense necessary 
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© for the decree in the snit, and (3) a certain finality and authori- 
tativeness in the determination itself, constitute the conditions 
necessagy to bar a fresh trial of the same matter. The object 
obviously is to ensure that the decision, by which the law seeks, on 
public grounds, to deprive a party of his undoubted right to an 
adjudication on the matter in contest, was arrived at on an occa- 
sion when hfs mind was or must have been expressly directed to 
it, and after the fullest opportunity was allowed to him to contest” 
such matter to the extent to which it is competent to him under 
the law to carry such contest, and that any fresh decision, therefore, 
that he may now seek to obtain on it cannot be expected either to 
„bring him a greater advantage or to possess a higher authority 
than the one already passed. But it still makes a great difference 
whether, the opportunity for contest being the same, the ability of 
the party to avail himself of it and the motive for contest as deter- 
mined by the advantage to be gained in the first suit were in point 
, of fact the same, Of this, however, the law will not, on public 
grounds, take any notice. It would therefore be seen that even when 
thus stated and strictly confined to the parties to the original action, 
it%s impossible to deny that the basis of the doctrine is essentially 
one of expediency. But the explanations appended to the segtion 
have the effect, at every turn, of giving constructively a very con- 
siderable éxtension to the doctrine thus laid down, and it is no wonder, 
therefore, that the highest ingenuity should have been expended in 
the attempt to avoid its consequences, with the result that the 
literature on the subject has assumed proportions which are all 
* but forbidding to the student. 

Having premised this much we proceed to consider the 
question in its relation to parties ranged on the same side of a suit 
as defendants. It may be permissible to doubt whether the paucity 

- of authority and the conflict of opinion on thissubject noticed by the 
learned writer of the articlein this journal, have not been in some 
measure at least due to the fact that the application of the doctrine 
to co-defendants, is in itself in the nature of an extension-of its orig- 
inal-scope and purpose, however much such extension may seem 
withim certain limits to be the direct logical consequence of the ` 
doctrine itself. “It may be mentioned,” he observes, “that vory little 
information is available on this subject in the books written by the 
American and Hnglish text-writers. Bigelow, the Amorjcan text-_ 


g $ 
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-writer,.in dealing. with estoppels by record devotes..only,one short e 
-paragraph to'this subject and the views expressed by-him herein 
‘are by no means clear and accurete, I\find .no reference, to this 
ubject.in the work of the English text-writers, Everest and Strode ; 
‘nor is there any. mention of it in the note to. the Duchess of King- 
~ stows case contained.in Smith’s Leading Oases. There are, however, 
.& few. Qnglish decisions which throw light on the subject, and it has 
*:been frequently, discussed by the Courts in India, though -it -must 
-be admitted, there is considerable difference of. opinion. among. the 
judges. who have had-occasion to.consider it.” In this state of the 
authorities it may be of.some help in arriving at-what may -be the 
proper application of the doctrine to co-defendants, if we attempt, 
however roughly, to -classify and examine the. suits where there 
'may-be- said to.be a decision real or apparent of a case or issue 
between them.. For, before a matter can be ree judwata it follows 
from the very nature of the case that it must in some sense haye been 
decided between the parties. Other things being equal, the condi- 
tion that the matter in contest.should-have been tried and deter- 
Imined between the parties to the suit, would thus seem to requiro 
-special consideration in .connection with this subject. ° 
Broadly stated, such suits would seem to fall under one 
or the other of two main classes. (A) Suits where there is a deter- 
mination of the rights of all the parties thereto—plaintiffs or 
defendants—the decree awarding the reliefs to which they may 
be severally entitled in'the subject-matter thereof, and (B) suits 
where there is a determination mainly or solely of a right residing 
in the plaintiff and an award to him of the relief appropriate 
“thereto. 


ı Class (A). presents little or no difficulty. : Buite for the 
administration of an estate, guits for the winding up and dissolution 

° *of æ partmership, suits for. the redemption or foreclosure of a mort- 
gage and guits,for a partition of joint family property,—where the 
necessity. to adjust the equities among the: defendants would give 

+,  aexoclusive jurisdiction, toa court of equity,—fall under this class. 
The peculiarity in these,snits is that the plaintiff who is entijled to 

* some reliaf.in respect of the property, which is the subject-matter 

, ofthe auit, asks that the interests of the defendants in such property 
may be:-ascertained and defined in order that the.relief due tọ him 
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>. may be definitely fixed and awarded to him free of all claims that 
the defendants or some of them may have upon A. In such suits 
there is generally & preliminary decree, which is followed ‘by. 
faking of accéunte with a view to adjust the rights and interests 
1 of the -parties and then a final decree embodying the adjudication 
‘upon such-righta and the- award made in regard.to the respective 
interests. Vs Sections 218, 215, 215A, Civil Procedure Code and 


- 86 and 87 of the Transfer of Property Act for the nature of the i 


decrees passed in such suits; also Shetkh-Khoor-Shed Hossein v. 
- Nubbesfatima, I. L. B., 8 C. 551; Harrison v. The Delhi and London 
: _ Bank, I. L..R., 4 A. 487, The distinction between a plaintiff and a 


defendant in such suits is but nominal, since the contest may in fact - 


be mutual betwoen nearly every two of the parties and the decree 

may also be executable and appealable at the instance of any one 
of them. That the decision in such a suit should be final between 
the defendants inter se as well as between the plaintiff and the 
defendants, 80 as to operate asa bar to a fresh trial in a subse- 
quent suit, would therefore seem to be most natural and proper, 
the application of the doctrine of res judicata to co-defendants in 
such cases presenting in fact little or no special feature worthy of 
any notice. 


Inter-pleader suits would also seem on principle to be of 
this nature. The relief claimed by the plaintiff in such suits being 
that he may be exonerated from liability to whoever may be found 
to be the rightful owner ouf of two or more rival claimants, an 
adjudication on the rival claims and an award in accordance with 
it is virtually the object of the plaintiff's suit. It follows, therefore, 
that an adjudication made between the defendants under such 
circumstances should bind them if the decree is to serve the pur- 
pose of the suit at all, 


_ And so far-the application of the doctrine to co-defendants 
is clearly within the principle of the English cases quoted as 
authorities ọn this subject. In Chamley, v. Lord Dunsany, 2 Sch. 
and Lef. 690, it was held that a decree between co-defendants, 
groundgd on pleadings and proof between the plaintiff and defend- 

_ant was regular and fell within the exercise of a jurisdictjon long 
settled and acted on, being in consonance with the constant practice 
of.the courts of equity, The principle was stated then by Logd Eldon 
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in the same case: “ Where a case is made out between defendants,® 
by evidence arising from pleadings and proofs between plaintiffs 
and defendants, a court of dquity is entitled to makg a decree 
between the defendants. Farther, my Lords, a court of equity is 
bound to do so. The defendant chargeable has a right to insist 
that he shall not be liable to be made a defendant in another suit 
for the same matter that may then be decided betwen him and his 
co-defendants. And theco-defendant may insist that he shall-not 
be obliged to institute another suit.” In Cottingham v. Earl 
of Shrewsbury, 8 Hare, 627, Wetgram, V. C. states the same 
principle, though in terms which for our purpose require to be, 
explained on one point. He said “if a plaintiff cannot get at his 
right without trying and deciding a case between co-defendants, | 
the court will try and decide that case and the co-defendants will 
be bound. But if the relief given to the plaintiff does not require 
or involve a decision of any case between co-defendants, the co- 
defendants will not be bound as between each other by any pro- 
ceeding which may be necessary only to the decree the plaintiff 
obtains.” It may be noted that the decision referred to here is the 
decision of a case between co-defendants and not merely bf an 
issue as we may beled to suppose. The suit was by the heir of 
tho morigagor, against different classes of mortgagees and incum- 
brancers on the estate, some of whom were in possessién, A decree 
for redemption was made, under which certain of the defendants 
were declared entitled to a lien on the estate, and the accounts 
were directed to be taken; and upon the plaintiff paying to the 
defendants, the incumbrancers, what should be found due to thèm 
respectively within the time thereby limited, they were ordered to 
convey the estates to the plaintiff ; but, on default of the plaintiff to 
make such payment, his bill was to be dismissed with costs. It 
will, therefore, be observed thatthe final judgment in the suit would 
embrace the award made in respect of each party, plaintiff or 
defendant, in accordance with the socounts taken under the direc- 
tions given under the decree and that such judgment would operate 
as final as much between the defendants inter se as between the 
plaintiff and the defendants. The principleof the decision would, 
therefore, seam to be identical with that of Chamley v. Lord Dun- 
sany already noticed. ‘The cases, therefore, seem to deal with only 
What gi tle onteet of this paper has been referred to as ‘ bar by 
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ejudgment’ and not with ‘bar by verdict.’ In such cases it seems 
immaterial whether there is or is not ‘any active controversy’ 
between the defendants snter-sé, & point which, as we shall see, calls 
for some noticd i in connection with a class of cases to be noticed 
hereafter. The determination of the right of cach party as against 
every other and of the relief due in respect of it, being expreasly 
within the scop8 of the suit, a defendant even as the plaintiff in such 
suits may properly be said to be under an obligation to support his 
claim and may be rightly held responsible for the consequences 
of any default in this behalf. The same principle is laid down in 
, Ramachandra Narayan v. Narayan Mahadev, I. L. R., 11 B. 216, 
` althongh the language employed may be taken to be more suitable 
to the requirements of S. 18, C. P.C. Thus in following and 
* explaining the principle of the last case, West, J., observed, “ where 
an adjudication between the defendanta is necessary to give the 
appropriate relief to the plaintiff, there must be such an adjudica- 
tion—Cottingham v. Earl of Shrewsbury ; and in such a case the 
adjudication will be res judicata between the defendants as well as 
between the plaintiff and the defendants. But for this effect to arise, 
thers must be a conflict of interests among the defendants and a 
judgment defining the real rights and obligations of the defend- 
ants tnisr se. Without fecessity the judgment willnot be res fudi- 
cata amongst the defendants, nor will it be res judicata amongst 
them by mere inference from the fact that they. have collectively 
been defeated in resisting a claim to a share made against them as 
a group.” ‘A judgment defining the rights and obligations of the 
defendants inter se? would appear to be sufficiently wide to cover a 
finding upon an issue, as contradistinguished from a decree award- 
ing a relief. It has accordingly been held in several Indian cases 
that a mere finding upon an issue will operate as rer judscata betwoen 
co-defendants, even as it may between parties ranged on opposite 
sides of a suit. Venkayya v. Narasamma, I. L. R., 11 M. 204; 
Madhava v. Kelu, I. L. R., 15 M. 264; Ahmad Ali v. Najabat Khan, 
I L. R, 18 A 63; Chajjuv. Umrao Singh, I. L. R., 22 A. 886 ; 
the principle ofthe Bombay decision being expressly approved in 
the lash two cases. The points to note in the Bombay ruling in 
connection with this matter are: (1) the mere fact of a degision in - 
plaintiffs favour on an allegatign attributing a particular status or 
legal character or right to the defendants asa body, cannot pe taken 
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as conclusive upon the question of thevstatus. or-legal- character 
or right between ‘the defendants inter se, (2} when thereoʻis`® 
conflict of-interest between the detendanta” calling for an gdjudica- 
tion ‘in order that the relief appropriate to the plafhtiff- may’ be 
given, such an adjudication willbe madeé’and will form part of the 
judgment, the rights and obligations of the defendants inter sa being 
defined:-therein;: (8), if an sdjadioation so-made is*not, however, 
necossary in- some-way to support the ‘decree-in’ the suit, it. 
will not-atill.operate as res judicata between the defendante intor be. 
This last point—when a decision on an issue will operate .as a bar- 
—is part of the general question of res judteata, rather than of the 
special aspect of it, which alone forms the ‘subject of this paper; 
and the-rulings on it, have by.no.means been uniform either ‘as to- 


the conclusion or as to the reasons upon which the same is based. f 


Without attempting to enter upon & disoussion.of- the question, we 
may state what seems to be the drift of the more recent rulings on 
the subject, Suppose the decree in a suit affirms the plaintiff g 
right to the relief claimed.. Every finding, affirmative. or negative, 
necessary to find in favour of the plaintiff on : the: main: questions- 
in the sense that'except for it the degree in favour of the -plaintiff : 
cannot stand, will-be on the: same footing as: the decree itself in 
respect of tho question of res judicata. Suppose, however, that the: 
decree goes against the plaintiff and that the relief claimed.by himis- 
refused.: Then where the right to.the relief so claimed and refused : 
depends upon-the finding on .a: singls issue, tho- decision on that. 
issne:will of course:be res judicata; but a difficulty arises where the: 
right to such relief depends upon the result ofthe findings ommors 
thamone issue. In the latter: case. (a) all the issues -may be found 
against thb plaintiff or.(b) some inthis favourand somp agamat him; 
Supposing that an adverse finding..on one-of-.the.issnes is-suficient: 
t6-dismiss the: suit, a question may arise-whether the findings on the. 
other issues. will !operate.as res judtwoata. Itis one view that no 
choice.can be made out of the issues framed as necessary to support 
the claim-and that the findings on all of them are final, vide obser- 
vations in Krishna Behari Roy v. Brojeswart Chowdranes, 21, As 
288; Venkayya:w Narasamma, L. L. R., 11 M. 204 ; the othermview is 
- that that issue:which bang found in the negative may be: sufficient - 
without -more-to dispose. of the,plaintiff’s claim or, when there.are 
two orsmore such-issues that one;of them. which ia the first among. 
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e them for trial in the order of logical sequence, is alone the neces- 
Bary issue for this purpose, the decision on such issue alone being 
a bar to afresh trial ina subsequent suit. Ghela Ichharam v` 
Sankalchund Jetha, aes R., 18 B. 597 ; Thakur Magundeo v. Tha 
kur Mahadeo Singh, I.L R., 18 O. 647; Bhibchacantal v. Raghunath, 
L L. Re, 17 A. 174; Muthukumarappa Reddi v. Arumuga Pillai 
I.L R, 7 M M5. Also if the decree is in point of fuct based upon 
two or more such adverse findings, the decision on all of them will 
operate as res judicata, Venkayya v. Narasamma, L L. R., 11 M.204, 
vide also Bapu v. Bhavan, I. L, R., 22B 248, where the decision 
on an unnecessary issue, was held not to be ree judicata between co- 

` defendants. With these remarks, we shall proceed to consider the 
cases where there may be a decision on an issue between co-defend- 

” ante as such, without there being a decree between them. 


This brings us to class (Bj, where the object of the suit is 
only to dispose of the plaintiff's claim. Now the right which is 
the ground of the plaintiffs’ claim, may be (1) joint and indivisible 
in the sense that he cannot prosecute if unless others join him 
in thesuit or (2) separatauud oxclusive so that he moy sue upon 
it alone, 


In the first of these cases it was held that one could not 
sue at all except that the others joined him as plaintiffs ; 11 B. H. O. 
R. 111, But this, it would seem, is no longer the law; vtde Rule 11, 
Order 16, Judicature Act. Also section 82, O. P. O. So it has been 
held in Lukev. Kensington & Co., 11 Ch. D. 121, (p. 850, the Annual 
Practice for 1896,) that if two or more persons are joint covenantees 
or obligees, one may bring an action, making the others pro fo: ma 
defendants, if they refuse to join as plaintiffs ; ode K.P. Kanna 
Pisharody v. V. M. Narayanan Somayajipad, I. L.R., 8 M. 284 ; and 
this.is also the practice in India, Vythilinga Padayachi v. Vythi- 
linga Mudali, I. L. R., 15 M. 116. The question still remains 
whether one may maintain tho suit in such a case, if the others, 
being made defendants, expressly protest against it, Krishna Rao 
Jahagirdar v. Govind Trimbak, 12 B. H. ©. B. 85, except, at 
all events, when the plaintiff alleges fraud or collusion. For a dis- F 
cussion of the question in the ocase of tenants in commen, vide” 
Mahabala Bhaita v. Kunhanna- Bhatia, I. L. R, 21 Mi 
880-83. This, however, is only by the way. Ifthen ape sug 
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as well. ior the: ari which fs the subject qf adjudication, being 
one and indivisiblo, the adjudication into which "it matures or 
merges, necessarily extinguishes the right and the corresponding 


‘obligation uot only in respect of the plaintiff but -in respect of 


every person similarly entitled with him. The principle is the 
same as that on which a discharge by payment to or accord and 
satisfaction with one of the joint creditors operates as a release 
in respect of -all, ode Hemendro Coomar Mullick v. Rejendrolal 
Moonshes, I. L. R., 8 O. 858 ; Barber Maran v. Ramaria Goundan, I., 
L. R., 20 M. 461; and Wallace v. Kelsall, 7 M. & W. 264, quoted 


"in the last case,” Suppose that such a discharge being set up,an issue 


is joined with oneof the co-defendants. Now an adjudication on™ 
a contest’ between the defendants may seem to be one which may 
properly be said to operate as res judicata between them in a subse- 
quent suit. Suppose, however, that the pro forma defendant dges 
not appear and that the contest is solely between the plaintiff and 
the contending defendant. Now there being neither a trial nor a 
determination of any matter between the defendants as auch/there 
can be nothing to operate as res judicata, at all evente within the 
meaning of the body of section 13 of C. P. ©. But is it res judi- 
cata by reason of explanation V to the section? Suppose the ex- 
planation does not-apply either, then may we say that the deci- 
gion does not bind the pro furma defendant in sucha case? The 
pro forma defendant not appearing, plaintiff fails, because the de- 


-fendant succeeds in-proving payment to ‘the co-defendant; can the 


co-defendant deny the payment in a suit for his share of the money 
by the plaintiff? Or if in the same circumstances the plaintiff 
succeeds and the defendant fails, can the defendant sue to recover 
the payment made to the- co-defendant? It is conceived that in 
the one case the defendant having failed to make good the discharge 
of the obligation, which was one and-the same as against the plain- 
tiff and every one entitled with him, will be bound by the adjudi- 


‘cation in this behalf-as against every one of them, while in the — 


other the co-defendant will be estopped by the judgment from deny- 
ing the payment against the plaintiff, even as he would be if he 
were a'-co-plaintiff, by the principle of the demsion in Krishnan 


= f À Nambiar v: Kannan, I. L, R, 21, M, 8. The difficulties, if any, 


= 
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*experienced.in the case, arise from tho ura - position given to 
one of the parties in the suit, and the- pane “solution of them, 
must lie im remembering the fact «td applying the” decision i in the 
way appropriate to his proper position therein. There.is, therefore, 
no need to think that in the case where there is a contest between 


the co-defendants a different principle operates, and there is a case e 


of res judicata between the co-defendants or to arrive at that result 
by the application of explanation V when there is no such contest. 
Here we may say a word with reference to. explanation 
V to section 18, C. P. O., which has caused no spa 
. difficulty in regard to this subject. Whaty “ae 
of amr explanation, which is couched in fom 
that it may be made to cover a large v r 










PTD 
explanation, vide sections 96 to 102 of Haknt 
where the decisions on the subject are coll T ‘sch gh 
But whatever may be the true view, there seems no need te wok 
out a representation with the aid of the planson in the case of 






of a party, it seems only reasonable that the decion- 

suitably to his position and conduct in the suit and not by vidas 
of any constructive extension by reason of the explanation or 
otherwise. ‘The manager of a joint Hindu family or the Karnavan 
of a Malabar tarwad brings or defends a suit as such in respect of 
property belonging to the family or tarwad, without the other 
members baing made parties thereto. The other members may be 
bound by the decision by virtue of explanation V. But suppose 
the other members are made parties ether at their own instance or 
otherwise. There seems no reason any longer to hold them bound by 
the decision by reason of explanation V. If not the question will be 
res integra as between B and O, although it may be res judicata 
between A and O. Vide Ramchandra Narayan v. Narayan Mahadev, 
I. L. R., 11 B. 219; Bhagwant Singh v. Tej Ruar, I. L.R., 8 A, 91. 
Tt is not clear why B who is a party to the snit and who may, if he 


pleases, make the suit an occasion for & contest between himself and . 


C, áhould by a mere fiction be madè a party to such contest, when for 
aught that appears from his conduct he is anxious to avojd it for 
the time being. -He may have excellent reasons for putting off the š 
contest, and apart from such reasons, the contest may bring him no . 
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good. For after he has been at the trouble to contest the point, 
A may withdraw or compromise | the suit, and there may be no neces- 
sity for an adjudication, or if there is one, he may not bp in & position 
to appeal against it if it goes against him. If he succeeds, he may 
not yet getany relief without recourse to another suit. The justico 
of axtending the explanation to such a caseis not, thergfore, apparent. 


- But the subject of res judicata, it nppears, is one “of which the 


importance in a country inhabited by a litigious population is only 
equalled by the difficulty of dealing withit clearly, concisely and 
accurately in a legislutive enactment.” In spite of the high anthority 


that may be quoted in support of this pronouncement, it may be . 
. donbted, if much of the litigation witmessed in the courte is nef due 


to the fact that an elaborate system of law and procedure, has been 
suddenlysprung upon‘an ignorant populace, rather than to any innate 
love of litigationin the Hindu. We would venture to believe that 
there is no justification for applying to such extreme cases an explana- 
tion, for which there may yet be use without them, till at all events 
the legislature succeeds in saying clearly, concisely and accurately 
x “what it will have the courte do with it. Ag itis, it seems nothing short 
of a conandram enacted for the benefit of the practising lawyer. 


‘Here’ we may notice two decisions of the Madras High 
Court as also -having a bearing on explanation V df section 18, 
O P. C, In the latter of these decisions Latchanna v. Saravayya, 
I. L. R; 18 M. 164; the facts were as follows :—The first suit was 
‘brought by one out of many sharers of an Agraharam village, the 
other sharers being made defendants, to haves re-distribution 
made of the Agraharam lands, which, it was alleged, waa customary to 
‘make once every twenty years, and to put the plaintiff. in 
poksedsion of the lands due to his share. In execution of the 


_ ` decree’ passed in favor of the- plaintiff, one of the Agraha- 
‘tyamdars contended that certain lands in his possession were ‘his 


- own-and were not subject to re-distribution or division under the 
- decree: It was, however, found by the District Munsif who executed 


_ the decree that this contention was unfounded and thatthe lands 


-were among: those covered by ‘the decree as appertaining to the 
“Agrabatam. A re-distribnuon and division were accordingly made 


"of the Agraharam lands including the lands in respect of which 


„there avas an objection and the lands due to the plaintiffs share on 
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redistribution were assigned to him accordingly. In a subsequent 
suit by one sgainst three of, the other Agraharamdars—all four 
having been es parte defendants in the first suit—to recover his 
share of the lands, (apparently. on the footing of the re-distribution 
made under the decree in the first suit) one of the defendanta to the 
suit, who was also the party who objected to the.execution of tho 
decree in the first suit, again raised the contention that the Jands 
to the division of which objection was taken in the first suit were 
not subject to division. It was held that the plaintiff and defend- 
ants in the second suit. who were all ew parts defendants in the 


_first.suit must be deemed to claim under the plaintiff in that suit, 


whg {must be taken to have) contended on behalf of himself and his 
co-sharers that the lands in question were Agraharam lands, and 
that-an adjudication on this question, which was needed to give the 


relief appropriate to him, was therefore res judicata nmong the 
co-defendants as well. 


. Supposing that a sharer who claimed that certain lands 


. were subject to division as being part of an Agraharam, the lands 


in Which were periodically re-distributed and held severally by the 
sharers, could be said without more to represent the other sharers 
of the Agraharam, the question still remains(1) whether the fact that 
the other- sħarers were parties to the first suit is at all essential for 
the application of the explanation and (2) whether, therefore, the 
consideration that they did or did not contest the matter.in such 
suit as defendants, has any bearing upon the question whether they 
are bound by the decision, passed in it. It may also be noted that 


~ in the latter case it was not only two of the defendants in the 


“ 


second suit but also the plaintiff therein was an eg part- defendant 


- in the first suit and that even upon the supposition that they are all 
- parties claiming undér -the plaintiff in the first suit, there could 
have been no contest between them inter scin that suit. The contest’ 
> was only between the plaintiff as reprosenting among others the 
- contesting defendant in his capacity 88 an Agraharamdar on the 


one hand and the same party in his individual capacity on the 
other, Again what is the adjudication made between the co-defend- 
ants as such in order that the relief appropriate to th plaintiff 
might be given ? According tg the view taken, the analogy would be 


rather to a case where a partner is obliged to sue another partnerin > = 


hd 
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respect of a matter which concerns the firm as a whole. It seems 
difficult to justify the attempt, often made, to treat the decision as 
laying down any rule with regard to the applieation of theedoctrine 
of ‘ ree judicata’ to co-defendants as such. But there is nevertheless 
no reason to doubt the correctness of the decisionitrelt. The report 
is not very clear as to whether the division claimed im the second 
suit was against the members of a partioular group of the sharers, 
the lands appertaining to which group having been ascertained and 
set apart during the execution of thedecree in the first suit, or 
whether it was also for a general division of the Agraharam lands 
and allotment of those due to the plaintiffs share, although the 
fact that, while no fewer than twenty sharers were parties tq‘ the 
first suit, there were only three in the second, raises a suspicion 
that the former view was perhaps the fact, In any case the facts 
seom to render the view admissible that the allotment made under 
the decree in the first suit to one of the sharers, having by reason 
of the re-distribution made in connection with it interfered with the 
lands held by each of the other Agraharamdars for his respective 
share, gave rise to equities among those others, which precluded an 
allotment among themselves of the Agraharam lands exclusive of 
those in disputé which had been found to be and included among 
them under the decree in the first anit. A different decision in the 
second suit would, therefore, be simply unworkable, so long as the 
sharers were to have a return for what they gave up and were nlso 
to respect the decree in the first suit. But it is not clear why this 
result, which might be due to the nature of the tenure, the mutaal 
rights of the parties, or the peculiarity of the relief awarded, should 
yet be attributed to any operation of section 13, C. P. C., with or 
without the explanation. It is a question whether, although the 
Agraharamdars were in enjoyment of separate lands and each pos- 
sessed distinct rights of his own, the right to the periodical re-dis- 
tribution and division of the Agraharam lands might not be regard- 
ed as a joint right vested in the entire body of the Agraharamdars 
as against any particular member or members of the body. If 
such a view were permissible, there could of course be but one 
adjudication upon the right, and it wonld bind every member of 
the Agvaharam. The right to re-distribution would necessarily 
cover the question what lands were liable for such re-distribution, 
apd theve would be simply no need in this view to resort to section 
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* 18,0.P.0. 1t may be that the re-distribution and division 
are incidents, which the Agaharamdara by common consent can vary 
or put am end to. If, however, the Hight was a several right in the 
sense that any Agraharandar might demand a re-distribution, every 
other member being bound to respect such demand, then one mem- 
ber might suealone to enforce the right and obtain a decree which 
would bind every party as in any ordinary suit. The peculiarity Š 
of the case would consist in the fact that when a decision is once 
rendered, the mutual righte and obligations subsisting between the 
parties, would preclude another sharer claiming a similar relief 
except upon the footing of the adjudication made in the first suit. 
Suppose a partner sues to restrain another partner from embarxing 

e ona particular business, making the remaining partners parties; or 
one co-sharer obtains an injunction against a tenant restraining him 
from raising a particular crop the other co-sharersbeing parties to the 
suit ;it is conceived that the decision in such cases must bind all the 
partners or all the co-sharers as the case may be. Of courseit may be 
said that here as in the principal case the plaintiff representa the 
others by reason of explanation V. But suppose he does not so repre- 
sent them, cana different decision be obtained by themas regards 
the subject matter ? If not, what is it that we gain by reason of the 
explanation ? It is conceived that after all it may not be a bad test 
to seeif there is a case of ‘res judtcuta’ within the meaning of 8. 18, 
to ask whether exceptfor theapplication of the section a different 
decision is poskible. On this principle would seem to rest the decision 
in Sttaramatyar v. Alagtry Iyer, 4 M. H. O. R, 285, a case decided 
before explanation V of 8. 18:of O.\F.O. was enacted. The facta of 
the cage in so far as they are necessary for our purpose will appear 
from the following extract from the judgment of Innes and Collett, 
JJ.—“But in the present case there arises the preliminary ques- 


tion, which was fully discussed at the hearing of this appeal,, , 


whether the mirasidars, the. shareholders in this particular village, 
are not concluded as“to the existence of such a right among them- 
selyes by the decree made in Appeal Suit No. 118 of 1889. This 
Was a suit originally brought as No. 20 of 1888 in the Auxiliary 
Court of Tinneyelly and then heard in appeal and finally disposed “ 
of as Appeal Suit No, 118 of 1889 in the Zillah Court of Madura. 
The plaintiff in that suit, as purchaser of certain shares in the 


tal 
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village, sought to recover not only his portion in severalty of the e 
agaput lands, but also a specific portion of the common lands pro- 
portionate to his shares. There’was apparently no difficylty made 
as to the agaput lands, and the sole question discussefl and decided 
was the partibility otherwise of the common lands among the 
shareholders in proportion to their shares. We have carefully 
examined both the decrees in the suit, and itis duite clear that 
all the then shareholders were made parties to the anit, Some of 
them acquiesced in the contention of the plaintiff and others disputed 
it. The Court of First Instance decided in favour of the plaintiff 
and directed the allotment, but the Appellate Court reversed that 
decree and laid down, in the terms quoted by the Civil Judge 
in his judgment in the present case, ihat no right existed in” any 
individual shareholder of the village to have allotted to hima 
distinct portion of the common lands in proportion to his share or 
shares. All the then shareholders having been parties to that suit, 
all the present shareholders parties to this suit were parties to that 
suit, either actually or as privies to those through whom they now 
claim. It appears tous that the very question of right now 
proposed for decision was in issue and was the basis of ethe 
decision in the former suit, -and that being so, the reversal of 
the position of the parties cannot affoct the conclusive nature 
of the former decision. If the final decision had beentn favour of 
the partibility of the common lands, the defendants would have 
been concluded by that decision upon the question of right of the 
shareholders inter se. It seems clear that they must equally be 
concluded when the decision was as to the impartibility of such 
lands.” It will be noted that in this case the plaintiff and his 
representatives will be entitled on the one hand to treat any and 
every part of the samudayam lands s8 their own and that the other 
Agraharamdars will be on the other hand bound to recognise such 
a right under the decree in the first suit. It is, therefore, simply 
impossible that in a second suit any one of the sharers can obtain 
a decree for the allotment of specific lands to his share without 
interfering with the decree in the first suit by which he is bound. 
The ground of the decision would seem to be that the qugstion of 
right proposed for decision in the second suit was the very ques- 
tion that was in issue and formed the basis of the decision in the 
first swit. In other words the question whether the lands were 
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partible or impartible or whether they were, in whole or part, liable 
or not liable toa re-distribution, concerned a right which every 
Agraharamdar had against every other and such a question could 
be adjudicatéd upon but once among the Agraharamdars inter se. 
In fact the case was onein which if the suit had bean so framed, 
the Court could have on the re-distribution assigned to each sharer 
the lands due%o him. In this view the second suit would seem to 
be no more than a supplementary action brought to have the 
equities worked out as per directions under the deoree in the first 
suit. The difficulty is to distinguish the case from one for partition 
among Hindu brothers, already noticed. But it will be 
seen that while in the latter case the decree puts an end 
to the status of the plaintiff asa member of the joint-family the 
decree in the former must leave the status quo ante undisturbed in 
respect of all the members of the Agraharam, when once the 
re-distribution and division are carried out under it. Hence 
perhaps the necessity to maintam the rights of the parties by 
adjusting the equities among all the sharers though only one of 
them obtains a decree. The hardship of treating the decision as 
one of general application is too clear to need comment. Whether 
the attempt made here to distinguish it from others of more common 
occurrence is right or wrong it seams tolerably clear that it is 
difficult to accept the decision as laying down any rule with regard 
to the application of the doctrine of res judtcata to co-defendants. 


If in the case in 18 M. the plaintiff had brought the suit 
to recover his share ina certain land onthe ground that it was 
part of the Agraharam land agamst the owner of an adjoining 
village who claimed it as part of his estate and had made the other 
Agraharamdars party-defendants and succeeded or failed in such a 
suit, it is diffioult to aee why the decision should operate as res judi- 
cata in a subsequent snit between those others and the stranger. 
If the other oo-sharers were made defendante, it was simply that 
they might be bound by the adjudication in regard to the quantity 
of the share claimed by the plaintiff and the division and allotment, 
if any, that might be made under the decree. If they did not care 
to oppose him on these points, there would be no need for them to 
put in an appearance at all, If, however, explanation V applied to 
such a case, they would seem te be under an obligation to fight the 


18 THA. MADRAS LAW JOURNAL. [VOL XI. 


stranger, the-mombnt the plaintiff. chosetodoso, Why-this should - 
J sò it is not easy to sée- It was actordingly held in Abdul -Ha- 
“mid v, The Hntprees, L L. By 18 O. B52, that a degreejunder 
such circhinstances would not bind the co-sharers Who were only 
cé-défindarits, The contrary view was, however, taken in 
Chandu y, Kunhamed, 1. L. Rọ 14 M. 824, whero Collin, G, J. and 
Hundley, J. applied the explanation to n: case of Bo-sharers, who 
-were tenants in common. ‘The correctness of the decision has Leen 
doubted, though in remarkably cautions language, by Subrahmansa 
Asyar and Davies,.JJ., in Mahabala Bhatta v, Kunhanna Bhatta, 
I. L. R, 21M. 363, . È 
ae -T. SUBRAHMANYA AIYAR? 


. NOTES OF INDIAN CASES. 





Erusappa Mudalis Commercial and. Land Mortgage Bank. 
L L. R, 28 M. 877.--With all respect to the elaborate judgment 
of the learned judges in this case, we must confess our inability to 
accept it as enunciating correct Jaw. A mortgagee decree-holder 
purchases one of the items.of the mortgaged property at the instanco 
of a money decree-holder. The purchase is of courte subject to 
the mortgage, The mortgage interest and the equity of redemp- 
tion in that property coalesce, and the mortgagee purchuser becomes 
the sbeolute purchaser of the item. The learned judges say 
“no” and afirm a continuing right to redeem in the mort- 
gagor. Wesee no principle to justify this, nor can we realize 
how 8, 99o0fthe Transfer of Property Act or 8. 88 of the Trust Act 
is contravened by the purchase. The sale isa court sale under 
a money decree obtained by a stranger, and the money decree-holder 
occupies no fiduciary position. The decisions in Bisheshur Deal 
v. Ram Sarup, I. L. B., 22 A. 284 and Sesha Atyar v. Krishnaten- 
gar; 10 M. L. J. R. 883 appear to us to lay down the law correctly. 


Darab Kuar v. Gomti Kuar, I. L. B., 22 A 449 - On an appli- 
cation for an interlocutory injunction to restrain the debipr from 
commitéing acts of trespass npon immoveable property, the court is 
stated to have held that no such injunction oan be granted on the 


e 
? Ne 
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~ ground that thewords “ other injury” in 8. 493 did not include aots 
of ‘trespass upon property. Know and Blair, JJ., go on to say, that 
there is po authority for a different construction. We wonder 
why any authérity is needed for placing the most-abviqus constrac- 
tion upon the language. We presume that all -torts are intended 
to be included in the words “other injury”. But if anthority were 
needed we hafe no doubt that plenty of it could he cited. See 
Harvey v. Smith, 1 K.- & J, 889, Earl of Meazborough v. 
Bower, 7 Beaven 127 and illustration v to S. 54, Specific Reliaf Act. 


Maharaja of Jeypore +. Papayamma, 1. L. R., 28 M. 829,—An 
order .of transfer was made by a single judge of a suit fram the 
file of the agent to the Governor at Vizagapatam to that of the 

e District Judge. An application to review that order wus afterwards 
rejected hy the same judge. On appeal under the Letters Patent 
objection having been raised that the orders were not judgments, 
the Chisf Justice and Mr. Justice Benson held that they were: 

_ The greatest confusion has prevailed on the question as to what is 
a judgment within the meaning of the Letters Patent. The decision 
in Mahadevi v. Vihrama, I. L. R., 14 M, 365 carried the matter even 
further, for an order of adjournment of a suit was held to be a judg- 
ment. The decision in 8 M. H, O, R. 884 of DeSouza v. Coleg which is 
a leading case in Madras, held that an order refusing leave to institute 
ə suit on the driginal sidgayas a judgment, Reoently, an order reject- 
ing an application for revision ander 8. 622, Srtramulu v, Ramesam; 
22 M. 109, and anorde refysjng stay of execution (L. P. A. No. 40 of 
1900, Madras) have been held not to be judgments within the meen- 
ing of the Letters Patent, It is difficult to extract any principle out 
of these decisions. If a judgment is an adjndication npon the rights of 
the contending parties, even though it is a right to remain in posses- 
sion of property pending an appeal, it is difficult to resist the conclu- 
gion that an order for staying or refusing to stay an execution isa 
judgment. If that is not a judgment, we cannot see any reason for 
holding that an order of transfer or an order refusing to set aside 
the trarigfer is a judgment. The question of the Oourt’s jurisdiction to 
transfer has nothing to do with the merits of the dispute between 
the pargies. ` ` i oe 

Whatever may he the view taken on the question, it „is, diffi- 
cult to support the decision in Mahadevi v. Vikrama, I. I. R., 14 M. 
865 as to an order of adjournment being a judgment unlegs every 
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order is ; the confusion can only be cleared by a pronouncement of - 
the Judicial Committee on the matter. 


There is another question which has been most elaborately 
argued, and two elaborate judgments have been recorded on it, 
namely, whether the High Court has jurisdiction to transfer a suit 

i from the file of the Agent’s court to that of the District Judge. This 
turned upon another question whether rule 22 of the Agency rules 
was ulira vires or not. Thelearned Judges who composed the 
Division Bench were divided in opinion as to whether the rule was 
ulira vires with reference to the language of Act XXIV of 1889. 
But they are both of opinion that S. 25 of 24 and 25, Vic., ©. 67, 
validated the rule in question. That section of the Parliamehtary 
statute validated rules passed in non-regulation provinces prior to, 
that Act. It was assumed throughout the arguments in this case 
that the agency tract of Vizagapatam was a non-regulation province. 
This seams to be incorrect. The whole of Visagapatam as part of 
the Presidency of Madras was subject to the legislative anthority of . 
the Governor in Council of Madras ; and all the regulations passed 
from 1802 to 1889 were applicable to it. Aot XXIV of 1889, no 
doubt, made all previous enactments inapplicable. But that was a 
legislative declaration, By that regulation the agency tract of Viza- 
gapatom did not become a non-regulation province. The whole thing 
turns upon what is a non-regulation province. There is “no definition 
of it anywhere. But we conceive by that phrase is meant a province 
to which the legislative authority of the Government in India did 
not extend, but with reference to which rules were made of doubt- 
ful legal validity. Such rules were validated by 8. 25 of the 
Parliamentary statute. See Ubert’s Government of India, p. 105. 


Se eee 


SUMMARY OF RECENT OASES. 





Master and servant—Negligence of servani—Lrabtlity of 
Masier—Act within the scope of the servani’s authority—Onus. 


Beard v. London General Omnibus Co. [1900], 2 Q. B. 5a, 0. A. 
Where at the end of a journey the conductor of an omnibus 
e in order to prepare it for the next stage drove the bus through 
—~ some streets ata rapid pace, and in so doing negligently hurt the 
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plaintiff who was riding on a bicycle, Lords Justices Smith and 
Homer held that the plaintiff had failed to discharge the onus which 
lay on him, of showing that the tonductor was acting within the 
scope of his ‘employment when he injured the plaintiff by his 
negligence. : f 

On the fects of the case Lord Justice Vaughan WÊslliams 
agreed that the conductor was not acting within the scope of his 
authority and that the defendant company were not liable. But in 
his view, where in the absence of the driver the conductor was 
driving the carriage and an accident happened, prima facts the 
conductor is within his authority, and it is for the company to show 
that the acts of the conductor were unauthorised. 





Theft of property by wife—Recetving stolen property—< bet- 

meni—Larceny Act—Marrsed Women’s Property Act. 
i The Queen v. Streeter [1900], 2 Q. B. 601. 

Where a wife stole goods and delivered them to a third person, 
it was held by the Court for Crown Cases Reserved that such third 
person could not be convicted of receiving stolen property, because 
the wife was not guilty of theft either at Common Law or the 
Larceny Act, and therefore the property was not stolen property 
within the meaning of the Larceny Act; and the Married Women’s 
Property Act which first made it an offence for the wife to steal her 
husband’s goods did not make the receipt of goods so stolen a 
distinct felony punishable by the Act. 





Arbitration Act 8, 4—Agreemeni to refer disputes to arbtiraivon 
— Refusal to appoint Arbitrator—Aciton—Application for stay. 
Manchester Ship Canal v. Co..— Person and son, Ld. [1900], 
2 Q. B. 606, C. A. 


Where two persons agreed to refer their disputes to three 
arbitrators, one to be appointed by each party anda third to be 
appointed by the two so appointed, and one of them in contraven- 
tion of the terms of such agreement refused to appoint an arbitrator 
and brought an action against the other party, the court can stay 
the action under Section 4 of the Arbitration Act. 
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` In re Smith aud Service, 25 Q. B. D. 545 distinguished. 





Bankruptey—Lsfe polisy- Anigumoni— Payman of Premiums 
—Betilement—A voidance by bankruptcy. 


In re-Harrison and Ingram—Es parte Whinney [+900], 
` 2 Q. B. 710, C. A. 

The premiums paid on s policy of life insurance dọ pot 
represent any specific fraction of the amount of the policy ultimately 
recovered, The premiums are intended to keep the’ whole policy 
alive and cannot be taken to secure any part of the amount of the 
policy. . 

Where after assigning his life policy by s post-nuptial settle- * 
ment to his wife and children, the assured continued to pay the 
premiums and subsequently became bankrupt, the trustee in bank- 
ruptey sought to make out that the payment of the premiums within 
the ten years prior to the bankruptoy constitated a settlementft 
within the meaning of 8. 47 of the Bankruptoy Act, and that he 
wag thereforp entitled to recover the increment in the syrnegder 
value of the policy which represented the premiums paid during 
those ten years. It was held by the Court of Appeal (Lord Alver- 
stone M. R. and Rsgby and Collins, L. JJ.) inreversal of the deciaiqn 
ef Wright, J., that the payment of the premiuma did nat constitute 
a settlement within the Act, and that the trustee could not recover 
any portion of the policy amount as ROpresouany the premigms paid 
during the preceding ten yeays. 

' Jaight—Preseription-Fetracrdinary  light--Qhstryction— 
Ordinary light left-~Right of action, : : 
Warren v. Brown [1900], 2 Q. B. 622, 

Where the plaintiff had, for more than twenty years, been 
receiving an extraordinary amount of light through his windows 
but had not during the whale of the statptory period utiliged the 
light for any purpose requiring such extraordinary light, it was 
held by Wright, J., after ap, exhangtive consideration of the author 

. rities that the plaintiff would have no gause of action against any 
obsvneticn which left light sufiigiens for all ordinary PHrPoses, > 
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The question whether, if the owner of the windows had used the 
extraordinary light for purposes requiring such light during the 
whole period, he would have acquired a right to it by prescription 
did not arise in the case, but the inclination of Mr. Justice Wright 
and the tendency of the authorities cited by him aroin favour of 
the view that it could be acquired by prescription. 

(All the arfthorities bearing upon the question of right to light 
and the conflicting views of the various judges and courts as to the 
right to ordinary or extraordinary light in town and country are 
collected and discussed in this case). 





Criminal Law—Proof of guilty knowledge—Proof of prior 
eacts tn respect of which accused had been acqustted—Admisarbility. 
The Queen r. Ollis [1900], 2 Q. B. 758. 


Where a person is indicted ona charge for obtaining money 

by false pretences, evidence of other occasions when the accused 

_obtained money by similar false pretences, if otherwise admissible 

to negative mistake or accident, is not inadmissible on the ground 

thatethe accused had been acquitted dn a charge based upon the 

facta sought to be putin evidence. So held by all the judges of 
the Court for Crown Uases Reserved. 


- But there was a difference of opinion as to whether such 
evidence was otherwise admissible-in the peculiar facts of the case,. 
within the principle of the law that even facta unconnected with 
the case may be proved to show guilty knowledge or intention or 
as Bruce, J. pnt it to negative mistake or accident. j 


Bruces and Ridley, L. JJ., were of opinion that there was a distinc- 
tion between cases like uttering a fulse coin where the character 
of the coin whose uttering constitutes the offence is inherent in 
the’ coin and does not vary with externil circumstances, and 
cases where a genuine cheque is given, but the payment by 
the bank depends upon the state of the drawer’s account. In these 
latter cases the facta said to constitute the offence vary with external 
circumstances, namely, the state of the accounts. In these cases the 
question is not mistake or accident, bat knowledge or uo knowledge 
of the state of the account which miy vary from day to day. 
They held that Reg. v. Holt Bull, O. C. 280, was undistingpiahable 
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from the case before them and that evidence of giving similar 
cheques on the same bank was inadmissible. 

But the majority of thesjudges of the Oourt were ef opinion 
that the considerations suggested by Bruce, J., weht rather to the 
weight than to the admissibility of the evidence, and held thatit 
was rightly admitted in support of the oase for the prosecution. 

e 

Bankruptcy Act, S. 47—Setilement, what te—Purchase of 
company by father and son—Voluntary Ugquidation—Business 
taken by son—Debts undertaken by son—Father’s bankruptcy. 

In re Plammer [1910], 2 Q. B. 790. 

A settlement within the meaning of S. 47 of the Bankruptoy 
Act does not include a gift of money intended to be spent im- 
mediately so that the money gifted cannot afterwards be specifically’ 
traced in one shape or another as when the donee sets up a busi- 
ness with the money gifted and with some money of his own (In re 
Player, ew parte Harvey, 15 Q. B. D. 682). f 

Where, however, the money is traceable in its new shapes and 
the money is intended to be preserved or retained as the property 
of the donee, it is a settlement within the Act; or as Lord Jhattce 
Rigby puta it, a gift of money not hedged about with conditions 
that it shall be invested and kept in n ceriain way is not a 
settlement. ; 

The question in this particular case was whether the facts of 
the case put it under the one category or the other. A 





` company practically consisting of only two sharers, father and son, 


went into voluntary liquidation. In order to save the credit of 
the father, an agreement was entered into between them, the 
liquidator and the oreditors of the company, by which the son took 
over the whole business and agreed to make a payment in cash and 
to discharge the debts due to the creditors of the company, and the 
father, in consideration of the sale to his sonand the son’s undertaking 
to pay the debts, released his claim to the debentures and a private. 
debt due to him by the company. The father and son agreed to pay 
the then unascertained creditors of the company, and the father 
covenanted with the son that all moneys of the father which went 
to the son under the arrangement should be considered as an irre- 
vocable gift. The son successfully carried on business and dis- 


chargedsthe debts of the company.” 
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The father having become bankrupt, the question arose whether 
there was a settlement by the father upon the son. 


It was held by Wright, J., and the Court of Appeal in affirma- 
tion of his judgment that the fact of the father’s moneys having been 
partially used in the purchase of the business did not make the 
transfer a settlement within the meaning of the Act. 





Company—Meeting—Special Resolutton—Declaration of Chair- 
man, 


In re Hadleigh Castle Gold Minos, Ld. [1900], 2 Ch. 419. 


Tn the absence of a demand by five members fora poll, the 
‘chairman’s declaration on show of hands that a resolution has been 
carried is conclusive. On a subsequent application by a shareholder 
for compulsory winding-up, Aeld that it was not open to him to 
question that the resolution was passed by the prescribed majority. 
The decision of Kekewich, J., in Young’s case [1896], 2 Oh. 268, not 
followed on the ground that it was passed in ignorance of the deci- 
sion M the Gold Company case, 11 Ch. D. 701; S.C. 48, L.J. (Ch). 
281. : 


Mortgage—Clog on Redomptson—Covenant to buy beer of mort- 
gages during the term. 


Rice r. Noakes & Co, [1900], 2. Ch, 445, C. AL 


It is still true that a mortgage once is a mortgage always and 
that the equity of redemption should be unfettered, that is, the 
mortgagor should have the right to get back his property in the 
state in which it was at the date of the mortgage on payment of 
the money due on it. 


Held by Cozens-Hardy J., and the Court of Appeal that a cove- 
nant in a mortgage whereby the mortgegor agreed to buy his beer 
of the mortgagee during the whole tertn, whether any money was 
or was not owing on the mortgage was a clog on redemption, inas- 
much as the mortgagor could not get the house free of the tig even 
after the satisfaction of the mortgage. 





4 


26 THE MADRAS LAW JOURNAL. [Vou. XI. 


Marriage—Jews—Prohtbited degress—English domictl—Lee- 
domiotlu—Jewtsh Law— Will,—Oonstruction. 


Inre Do Wilton—De Wilton o. Montefiore [1900], 2 Ch. 481, 


Personal capacity to contract marriage depends upon the law 
of domicil, whatever may be the creed of the partjes. Therefore 
a marriage between uncleand niece both of English domicil was held 
invalid though permitted by the Jewish religion which they pro- 
fessed. f 


In this caso a bequest to the children of such an invalid mar- 
riage was in question. If there was any indication in the will, that 
the testatrix recognised the marriage or referred to the children of 
the marriage when speaking of “the children of Eugenie,” the judge" 
would have decided in favour of the children in accordance with 
the doctrine of seeking the meaning of terms in an instrument by 
reference to the inst:ument itaelf (See per Lord Catrnes in Hill v. 
Crook, L. R. 6, H. L. 265, and In re Jodrell 44 Ch. D. 590). But there 
was no such indication in the will, and the children were therefore 
excluded as not coming under the category of children im the 
contemplation of the law. 


Mine— Substdenco—Injury—Lialality of owner—Damage by 
act of previous owner. 


Hall r. Duke of Norfolk [1900], 2 Ch. 493, 


Where owing to the working of mine a naighbour’s land sub- 
sides and is injured, the liability to recoup tho damage is upon the 
person who was the owner at the time when the mine was worked 
and not on him who owns the mine at the time of the subsi- 
dence. 





Conflict of Lates—Leasehold Hstate—Foreign domictl—Leg ret 
site. : 
Pepin v. Bruyere [1900], 2 Ch. 594. 


Leasehold liko freehold immoveable property cannot be convey- 
~od bye will which does not satisfy the requirements of lew rei 
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site (See per Lord Selborne in Freke v. Lord Carbery, L. R. 16 Eq. 
463) ; and a grant of probate will no in any way so its 
validity. e ; 


— 


Settlement—Invesiment— Dtrection of settlor. 
l Ovey v. Ovey [1900], 2 Ch. 524, 


Held, dissenting from In re Wedderburn’ e Truste, 9 Ch. D. 112 
that the Court should not direct investments in securities prohibited 
by the settlor. 


ee A 


Pateni—Account of Profite—Disclosure of purchasers— 
Practice. 


. Saccharin Corporation v. Chemicals and Dn Company. 
[1900], 2 Ch. 556, C. A. 


, On an order directing the defendants to account for profits in 
a patent action, the plaintiffs sought to have a discovery of the 
names of the defendants’ customers. The defendants opposed the 
application on the ground that the plaintifis might make an im- 
proper use of the information gathered on discovery; they also 
coutended that although such discovery might be given in actions 
for damuges, (See Murray v. Clayton, L. R. 15, Eq. 116, Amertcan 
Branded Wire Co. v. Thompson and Co. [1888], 5 Rop. Pat, Case 
875, and Leather Cloth Co. v. Hirschfield, I. H. & M. 295) it could 
not be given where the plaintiffs had choson to take such profits 
as might be found to have been made-by the defendants. 


It was held by the Court of Appeal in reversal of the judgment 


of Cozens-Hardy J., that the plaintiffs were entitled to discovery" 


and that the defendants had only to thank themselves if any 
undesirable consequences flowed from tho discovery which was 
necessitated by their own conduct. Powell v. Birmingham Vinegar 
Brewery Co., 14 Rep. Pat, Cas. 1, followed, 


SEs 


e` 


28 THE MADRAS LAW JOUBNAL. r [YoL. x1. 


Husband und Wife—Wifes Tort, when husband liable for— 
Action against wife—Joinder of husband—Hffect of Married 
Women’s Property Act. . , 


o e 


Earle v. Kingscote [1900], 2 Ch, 585, O. A, 


A busband is liable for a tort committed by tho wife during 
coverture unless the tort is dtrectly connected with a contract or is 
the means of effecting or inducing it. 


Liverpool Adelphi case, 9 Ex, 422 and Wright v. Leonan, 11 
C. B. (N. S.) 258 considered and approved. 


The Married Women’s Property Act does not interfere with 
this common law liability of the husband for the wife’s torts—° 
Seroka v. Katienburg, 17 Q. B. D. 177 followed. 


In this case the wife entered into a contract with the plaintiff 
for joint speculation in certain shares and subsequently by a false 
representation that she had purchased the shares induced the 
plaintiff to give her £2,000. In an action for fraud it was held that 
the fraud was independent of the contract which had already been 
completed and that the husband was liable aa on a tort. 


Before the Act a woman could not be sued alone; the husband 
had to be joined. But the act declares that the husband nesd not 
be joined, It does not follow either that the husband is not liable 
or that he could not be joined. 


Assoovatson—Ilegal object—Hapulston of member without 
heartng—Injunctson. i 


Chamberlain’s Wharf Limited v Smith [1900], 2 Ch 605,0. A. 


The power of the Court to grant an injunction restraining an 
association from expelling a member without hearing him in defence 
should not be exercised where the object of the assoolbtion is 
illegal and the grant of the anjineHon would further suoh illegal 
object. 
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Where a number of people were associated together for the 
purpose of regulating the terms on which they should transact 
business “vith er be employed under merchants, brokers, eto,, and 
tho breach of the regulations was to be punished by expulsion, from 
the association, it was held that the association was within the pro- 
hibition of theeI'radea Union Acta and that the issue of an injunction 
to the association at the request of the expelled member wouid 
amount to the enforcing of an illegal agreement between the 
parties. 


‘Will—Rent owing—Non-payment of rent for 12 years— 
e- Adverse possesston. 


In re Jolly ~Gathercole v. Norfolk [1950], 2 Ch. 616. 


When the right to land is extinguished by adverse possession, 
the right to claim rent is also extinguished with it. 


Where a tostatzix directed that uupsid rents owing by her 
ch icten should be brought into hotchpot for division among them, 
and one of them having been in possession of land without paying 
rent for it had acquired a right to the land Ly adverse possession, 
it was held by the Court of Appeal in reversal of North J., that no 
rent was due from the son and that he was therefore entitled to 
reccive his share free of all deductions ou the score of unpaid ront, 





Goodutll—Transfer—Pariner’s covenant—Benefit of covenant 
—Use of firm name—Vendor’s name over door—Hrasure. 


Townsend v» Jarman [1900], 2 Ch. (98. 


The purchaser of a goodwill is entitled to the benefit of a 
covonant by which a partner binds himself not to carry on the 
same trade during a fixed period, Lecause the covenant cannot legally 
Le in gross but must be considered to be attached to the goodwill. 


. Whgre no provision is made in the assignment as to the use of 
the firm name, the purchaser of the goodwill may use the firt name 
subject to the condition that he should not expose the members of 

e 
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the old firm to any liability. And the mere faot of an old member's 
name appearing in the name of the firm cannot be said to expose 


bim to any risk. ; ° 3. °’ 


-Where a trader’s name is carved on stone in front of his shop 
and he conveys his shop and business to another without providing 
for the effacing of the carved name, he canuot insis? upon the name 
being erased by the assignee. 





Ezscutors—Disbursemente—Pay ment to solictiore—Soltcitors’ 
bankruptey—Inabsilsty of executors. 
In re Lord De Clifford’s Estate: 
Lord De Clifford v. Quilter. 
Lord De Clifford o. Marquis of Landsdowne [1900], 2 Ch. 707. 


During a long administration of the estate of the deceased tho 
executors had to act through solicitors, and they made various 
payments to the solicitors on the latter’s representation that moneys 
were required for the discharge of debts and for other purposes of 
the administration. The firm of solicitors became bankrupt and a 
small balance with them was lost. On taking accounts it was found 
that the amount lost had been paid in excess of what was roquired 
for the purposes of the administration. But the executors acted 
honestly and reasonably, and some of them had even personally 
sustained loss.s by the failure of the firm. It was held by Farwell J, 
that in the circumstances of the case the executors should be relieved 
of all personal liability in respect of the loss, 


e 
» 





Arbitrator—Specified person—Bias. 
Bright v. River Plate Construction Company [1900]. 2 Ch. 885. 


Where parties have agreod to refer their disputes to a specified 
person for arbitration, mere suspicion of bias is not enough to 
disqualify the arbitrator apart from any allegation or proof of incom- 
petenge. unfairness or actual bias, z 


C 
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JOTTINGS AND CUTTINGS. 





Ur. Justice Mahadev Govind Ranade is dead, the most 
thoughtful Indian we have known in recent times. No more pro- 
found student of Indian history or of Indian economics or of 
Hindu social problems has been met with in his generation. We 
may not perhaps say that he was a great Judge, though his judg- 
ments always showed great industry and research. Althaugh he 
early received a high training as a lawyer and passed through 
a long and successful judicial career, law does not appear to have 
been his favorite study. His judgments have always shown excel- 
lent “eommon sense, and his judicial career has been a model of 
patience, thoroughness and fearless independence. Tho country 
has lost in him a great man. 

Pa 

The Hindu Gains of Learning Bill is dead. The labour of 
séveral good men and notably of that distinguished lawyer and 
jurist Sir Bhashyam has come to nothing. It had the support of such 
emigent leaders of the native community as the late Sir T. Muthu- 
swami Aiyar, the late Mahadev Govind Ranade, Sir S. Subrah- 
manya Aiyar, Sir K. Seshadri Aiyar and others. A curious combi- 
nation of ignorance and prejudice has been able to give the quietus 
to this good measure. The senseless cry of the “ joint-family 
in danger” and of higher education receiving a death blow has 
prevailed. People who never knew what the law at present 
was or were incapable of learning it have joined with those to 
whom itis a sufficient condemnation of any measure that it is 
calculated to promote the advancement of the Hindu community 
and have gained access to the ears of the Governor to poison 
them against the measure. Some of these misguided people will 


have to thank themselves if the fiat goes forth that no measure of . 


a private member dealing with the amelioration of the people 
can find acceptancein the Councils of the State. To talk of reform 
in any respect by means of legislation unless it is forced down the 
throat of the Government of India through missionary agencies is 
impossible. It is a melancholy reflection that the Governor who 
watohed and assisted in the progress of the measure for ffve long 
years should out of a sentimental love of prestige veto a measure, 
leat the Viceroy should disallow it after his own approval is 
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signified. We may not perhaps be right in eaying that it 
was illegal. But we have no doubt that it was highly improper 
and unconstitutional. Sir Arthur Havelock eannot justify himself 
by the plea that it took him five long years to make up 
his mind. If he confessed himself to be swayed by the 
belated cries of an ignorant multitude, he cannot sak the people 
to forget that he treated with contempt the representations 
of a larger and more unanimons public on the Irrigation Cess 
Bill. Our own countrymen who have taken part in the senseless 
agitation in resisting the measure, will, we trast, live te find that 
they never committed a greater mistake. 


~ 
egw 

The Bar in England :—The Honourable G. C. Brodrick 
in“ The Nineteenth century” for October 1900, says :— Let 
us first look at the bar. While the young law student who 
is destined to be a solicitor has long Leen subjected to R 
tolerably severe training, tested Ly strict examinations, a you. g 
law student ‘reading’ for the bar used to be qualified, by 
no test whatever, and, until quite lately, might obtain his call on 
producing evidence of having attended lectures (perhaps half asleep), 
or having been given ‘the run’ of a Barristers chambers. Even 
now, legal education is in its infancy and the Bar examination 
though compulsory, is notoriously easy and worthless as a proof of 
learning or professional competence. Those students who hare 
studied Jaw atthe University possess at least a basis for their 
subsequent apprenticeship, and may, if they choose, pick up 
a great deal of practical Jaw in the chambers of a convey- 
ancer or barrister in good practice. But to go info the 
chambers of a conveyancer, for instance, without having mastered: 
the law of Real Property, is like being turned loose on the classics 
without dictionary or grammar, for very few lawyers undertake 
to instruct their. pupils, who are mostly dependent on help from 
their fellow novices, So far as training is concerned, nine-tenths 
of young Barristers are essentially amateurs at starting. It might 
be supposed that competition would soon convert them into’ profes- 
sionals,*in spirit at least, and so it does in many cases, But the 
absolute predominance of intereatin the distribution of briefs among 
janiors, and the knowledge that no degree of merit will command 
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success without interest, has a sensible effect in perpetuating 
the amateur spirit. It is true that in the higher stages of œ barris- 
ter’s carger incompetence is preity sure to be found ont and 
ag by a loss of practice ; it istrne also, that a rising barris- 

ter’s efforts are stimulated by enormous fees and the prospect of 
splendid prises, but it is then too late to make himself an accom- 
plished lawyer, and the flagrantly unscientific character of the 
English law is not unconnected with the amateur education of 
those who, as counsel, draftemen or judges, ultimately frame 
and mould it. 





. MEMORIAL RULES, 


A. 
Rules for the submission, receipt and transmission of memorials 
and other papers of the same class addressed to His Majty; or 
to the Right Hon’ble the Secretary of State for India. 


(Notifications of the Government of India, Home Department, 
dated the 29th March 1878, 24th May 1878, 80th Jaly 1879, 7th 
November 1879, 24th September 1880, 18th March 1881 and 80th 
October 1889.) 


I, No memorial will be received or attended to unless forwarded 
as hereinafter prescribed. 

IL Every memorial should be acoompanied by a letter requesting 
ita transmission to the authority to which it is addressed. 

‘ IIL Every memorial addtessed to Her Majesty or to the Secretary 
of State for India should be forwarded throngh the Local Government 
under which the writer is residing or is employed. 

IV. Memorials to Her Majesty or to the Seoretary of State from 
persons in the Madras and Bombay Presidencies should be forwarded 
direct by the Local Government, with a full statement of facts aud an 
expression of opinion, except in the case of memorials which relate to 
any rule or standing order of the Government of Indis, or which, if 
granted, would cause expenditure for which the Imperial and not the 
Local Government would be primarily. responsible, or which relate to 
any legislative proceeding of the Governor-General in Coungil, or to an 
Act to which the Governor-General in Council bas assente i of which 
relate to a case which bas been previously under the consideration of the 
Government of India, whether on appeal or otherwise. Such mbmorials 

5 
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should be forwarded with a covering lettor containing a full statement 
of facts and an expression of opinion to the Government of Indis in the 
Department having cognizance ofthe subject-matter of such gnemorial, 
by which Department the at ei will be transmitted to the 
Beoretary of State. 

V.& VI. These do not apply to the Madras Presidency. 

VU. No limit is fixed to the timo within which Ao appeal from 
an order of the Governmeuts in India must be préforred to the Home 
Government, except in tho case of appeals from a judicial decision in 
which the Judge is a Political ofloer, and in which the appeal ordinarily 
lies to Government in the Politival Department. Such appeals must be 
preferred within n period of twelve months from the dale of commani~ 
cation to the persons concerned ot the-order to whioh opjection is taken. 

VHI Memorials may be trangmitted either in manosoript or in 
print, but must, with all accompapyiug documents, be properly 
authenticated by the signature of the memorialist on onch sheet, (and 
must conolade with a definite prayer.’*) 

IX, Memotiuls, together with their accompanying documenta, 
should be in English, Lf the acoompanying ducaments miot uecessarily 
be, forwarded in the Vernacular, an English Translate. (b) should be 
appended, which should bu attested by the sign tare of the memôria- 
list, ‘ 
X, It is not necossnry that memorials should bo forwarded in 

duplicate or triplicate. The originals wil invariably be tianemitted 
to England, a copy being made and retained by the Government cf 
Indin, if necessary, for record. 

XI. Ass general role, the transmission to England of a memorial 

duly furwaided through the proper channel will uot be delayed by tho 
' transmitting Guvernment in India, beyond a mouth after the receipt of 
such memorial, 

XII. Gove:nments and Administrations in India are vested with 
discretionary power to withhold the transmission of memoriuls address- 
ed to Her Majesty or to the Secretary cf State in the following 
CABS :— i s 

(1) When a memorial is illegible or unintelligible. 

(2) When a memorial contains disrespectfal or ‘improper 
lang oage. 

(8) When a second memorial is presented after a decjgion bas 

e already been given by the anthority to which it is addressed 


+ Tia per notifloation of the Government of India, Home Dope:tmont, Publio), 
dated Unl@utta, 16th November 1900, No. 8086, Bd.] 
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anà when no new facts or circumstances are adduced 
which afford grounds for a re-consideration of the case, A 
memorial addressed to Hor Majesty by (a P) person whose 

© — gppeal # tho Secretary of State has already been rejected, 
shall he held to be a second memorial to the same 
authority, and shall not be transmitted, 


(4) Wen a memorial is a mere application for pecuniary assist- 
‘ance by a person manifestly possessing no claim, 


-(5) When a memorial is au application for ew ploynfent únder 
one of the Governments in India fiom a person not belong- 
ing to the covenanted service 


(6) When a memorial isa mere appeal from a judicial decision, 


‘Kote. —If the memorial is practically an appeal for mercy or 
pardon, it must be transmitted. But in the case of capital sentences the 
discretion allowed to Local Governments and Adminuietrations by Homo 
Department Resolotion, dated the 15th Angust 1890, must be exeroixed, 
tho memorial boing dealt with in the mauner laid down, therein. F 


(7) When a memorial is addressed by an officer still in the 
public service and has reference to his ee a claim 
$ to pension, : 

(8) When a memorial is an appeal against an order of a Looal 
Government regarding the dismissal, removal, reduction 
or other punishment of a Government servant whose 
salary wns not more than Rs, 100 a month, or when it is 
an appenl against similnr orders of a Local Government 
confirmed by the Government of India from a Government 
servant whose salary was nct more than Its. 250 a month, 

(9) When a memorial is a mere appeal against the non exercise 
by one of the Governments or Administiations in India 
of a dispensatory discretion vested in such Government or 
Administration by law or rule, l l 

(10) Whena memorial is an appeal against a decision by any, 
local, municipal, or other authority, which by any law or 
rule having the force of law is declared to: be final, 

(11) When a memorial is an appeal against the action of a private 

individaal, or of a body of private individuals, regai ding 
the private relations of the memorialist and such individual , 
or body. 

f [As per notification o? the Government of India in the Home Department 
(Public, dated Caloutta, 11th December 1900, No. 8828, Ed.] K 


+ 


° 


. 
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(12) When a memorial is an appeal against orders refusing the 
grant of a pension to an inferior servant who is not 
eligible for such grant under the pengion rules. e 

e 


[rido Government of India, Home Department, Notification, 
No 1516, dated 14th September 1894, printed in Public 
G. O. No. 781, dated Ist October 1894.] œ 


XIIL. The Government of India may withhold the transmission of 
& memorisl aldreased to Her Majesty or to the Secretary of State, 
unless the memorialist has previously memorialised the Government 
of India and the Local Government concerned on the same subject. 


XIV. A list of memorials withheld under the discretionary power 
conferred by Rule XII will be forwarded quarterly to the Government 
of India in the case of memorials withheld by Local Governments under 
the same discretionary power, and by the Government of India in the 
Department concerned to the Seoretary of State. ` 


eR eaea eee 
(a) These rules do not in any way affect or supersede orders issued on the 
same subject by the Military Authorities for the guidance of the Army. 


(b) Ib will be well for the transmitting office to examine such translations, and, 
if they are found to be incorrect or faulty, to notice the fact in sending on tho 
memorial. 


(6) Rugo.crion.—The Governor-General in Council considers that the discre- 
tionary power of withholdmg petitions under clause 8 

Dated 24h Soplomber Bale XII of the Rules for tho submission, receipt, and 
1880, No. 1488. transmission of momoriala and other papers of the sama 
_ class addremed to Her Majesty the Queen Empice of 

India, or to the Right Honorable the Secretary of State for India, by private persons 
or by offloers of all Civil Departments, should be used with caution and only after a 
full consideration of the facts in each osso. Having regard to the constitution and 
character of the Indian subordinate services, dismissals of Government officials 
often involves serious distress, if not actual ruin, tothem, and it is right that, 


e „under such circumstances, every opportunity should be allowed to them of making 


themselyos heard. Further, when, as sometimes happens, their represontations 
reach the Secretary of Biate through non-official channels, it is conveniend that he 
should be in & position af ance to deal with them, instead of being obliged, as may 
now be the case, torefer for information to this country. Such petitions, thoreforo, 
should not be withheld when there is any reasonable prospoct of differonce of 


” opinion as lo the orders passed on them by the Government of India, or wifin thoy 


contain any thing to which the attention of the Secretary of Btate is likely to be 
specially directed. 


. 
. 
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B. 


Rules for the submission, receipt and transmission of Memorials 
‘and other Papem of tte same class addressed to His Hxcellency 
the Governor-General in Council. 


(Notifications of the Government of India, Home Department, dated 
the 11th October 2889, 80th October 1891 and 18th July 1898, and letter 
of the Home Department No. 1077—1—85 R , dated 8rd October 1690.) 


Srotion I. 
Petitions fiom private persons or publio bodies. 

1.” *Byory petition to the Government of India, whether it beats 
immediately on a matter of Imperial policy or has reference to the orders 
or the general policy and action of Local Government, shonld be for- 
warded through the Local Government under which the petitioner is 
residing or is employed. But there is no objection to the petitioner’s 
forwarding simultaneously a duplicate copy of the petition to the Govern- 
ment of India, if he so desires, provided that he marks it asa“ duplicate.” 


1-A. A petition from a person who has been removed from, or has 
left the service of Government, relating to his removal from the service 
or to claims arising out of his service, abould be forwarded through the 
Local Government under which the petitioner was employed. 

2. A petition may be either in manuscript or print, but must, with 
all eocompanying documents, be properly authenticated by the signature 
of the petitioner, or when the petitioners are numerous, by one or moro 
of them, and it muat conclude with a specific prayer. 


8. Every petition should be accompanied by a letier addressed to 
tho Local Government requesting ita transmission to the Government of 
Indis, and when any order of a Local Government is appealed against, 
by a copy of such order, as well as of any ordera passed in the case by 
subordinate authorities. 

4, Communications on matters connected with any Bills before the 
Oounoil may be addressed either in the form of a petition to the Gove- 
nor-General in Council or in a letter to the Secretary in the Legislative 
Department, and must in cither case be sent to the Searetary to the 
Legislative Department. Ordinarily such communications will not be 
answered. * Except in the case of the High Court at Fort Walliams 


such communications from Courts, offcials, or Publio bodies should be 


sent through the Local Governments, e 
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Szorion IL 
Petitions from officers in ovil employ.- 


1. Every officer wishing to petition the Government of India should 
do so separately. 

2. Every petition should be submitted throagh the head of the 
office or department to which the pstitivner belongs aud be forwarded by 
him through the usual official channel. But there is no objection to the 
potitioner transmitting a duplicate to the Government of India direct, 
provided that he marks it as a “ duplicate.” 

‘8. No oficer may submit a petition in respect of any mattor 
connected with his official position unless he has some personal interest 


in such matter. ` 


4. No notice will be taken of a petition relating to any mattér 
connected with the official prospects or position of an officer still in the 
public service, unless it is submitted by the officer himself. 





Seorion lII. 


Bres for observance by Local Governments is regard to the 
transmiesion or withholding of Petitrons. 


1, Petition should be forwarded to the Government of India by 
the Local Government with a concise stalement of material faota and 
(unless there be special reasons for not doing so) an expression of 
opinion. ; 

If the petition is an appeal against an order of dismissal from 
Government service, the papers submitted by the Local Government, 
should show whether the charge against the petitioner was reduced to 
writing; whether his defence was taken and reduced to writing; and 
whether the devision was in writing. 

2, When the petition is uot iu English, the Local Government 
should transmit a translation with it. 

8, Local Governments are vested with discretionary power to 
withhold petitions addressed to the Government of India in the follow- 
ing cases :— : 

(1) When a petition is illegible or nuintelligible. 

@) When a petition contains language which, in the opinion of 

the Local Government, is disloyal, disrespectful or impropor, 
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(8) When « previous petition has been disposed of by the Seorstary 
_ of State or the Goveinor-Goneral in Oounocil, and the petition 
gisoluses no new facts or circumstaucea which afford grounds 

for a reconsideration of the case. 


(4) When a petition ia an application for pecuniary assistance by 
fe person manifestly possessing no olaim, 


(5) Whens pauton ig an application for employment from & person 
not in the servioe of Government, 


(6) When a petition is an appeal from a judicial decision with 
which the executive has no legal power of interference. 
Nots.—If the Government has reserved any discretion of interference or is 
concerted as a party to the anit, or if the appeal ie practically an appeal for mercy 
er pardon, the petition must bo transmitted, But in the last-mentioned case the 
tranamission of the petition will uot affect the discretion in regard to capital 
sontences allowed to Local Go.ernments by the Home Department Resolution, dated 
14th October 1885. 
oe) When a petition is an appeal against an order of the Looal 
Government upholding on appeal the dismissal, 1emoval, 
reduction, or other punishment of a Government servant 
whoee salary was not more than Rs. 100 a month. 
(>) When a petition is an appeal against a decision which by any 
3 law or rule having the force of law is declared to be final. 
(®) When s petition is an appeal iu a oase for which the law pro- 
vides a diferent or specific remedy, or in regard to which 
the time limited by law for appeal has been exoseded. 

(10) When a petition is an appeal against an order or decision of 
the Local Government, and is made more than six months 

. after the communication of such order or decision to the 
potitioner without satisfactory explanation of the delay. 

(11) When a petition is addressed by an officer stillin the public 
service and has reference to his prospective claim for pension, 
except as provided in article 995 of the Civil Service Regula- 
tions. : 

(12) Mhen a petition is an appeal against the non-exercise by the 
“Local Government of a dispcnsatory discretion vested in 
by law or rale. 

Note.—For tho rule to apply there must be a discretion jest in the Local 

Governmer’ by a law or inle to waive or di~pense with rome qualificetion or condi- 
tion, and the Local Government must have declined to waive such qualification or 


condition. The appeal, too, must be against such refnsal only—tide Homo 
Department No, 1077—1—56, dated 8rd October 1880, : e 
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(18) When a petition relates to a subject on which tho Local Govern- 
ment is competent to pass orders and no previous application 
for redress has bean made to the Laal Government. 


A. Ifa petition is withheld. the petitioner shoul be informed of 
the fact and the reason for it. 


5. A list of petitions withheld under Rule 8, with the reagone for 
withholding them, shall be forwarded quarterly to the Government of 
Tndia tn the department concerned, 

0. 
i a 
Rules for the submission and receipt of Petitione or and thg 


papers of the same class addressed to the Government of Fort 
St. George. 


I. Persons having canse of complaint’ against any servant of 
Govornment, civil or military, shall, in the firat iu~tance, seek redress 
from the officer in whom the local authority is vested, who. if unable to 
grant tho redress sought, shall pass an order in writing to that effect, 
If dis»atisfied with this decision, the petitioner shall be at liberty to 
addrese the Board of Revenue or Court, or superior civil or military 
authority, by which the local authority is controlled ; or he may address 
the Government, in cases wherein there is no intermediate anthority. 


; I. The Government will not receive a petition on any matter, un- 
loas it shall appear that the petitioner has first applied to the local antho- 
rity, and also to the Board of Revenue cr other controlling authority, 
where such exists. The petitions addressed to auch local nnd controlling 
authorities, or copies of them, and the answers or order of those authori- 
ties respectively, if any, shall havo been passed, must ie annexed to 
the petition addreszed to Government. 


IIT. In order to enable Government to maintain the foregoing rule 
without injustice or hardship to complaining parties, all heads of offices 
will understand that a party affected by an order is ontitled to have, on 
application, a copy of the order, which should contain full details of the 

grounds of the decision. This is to be furnished to him, on plain paper 


and without payment. ` 


IV. Government will receive petitions only from prinoipa’s; 
addressesranning in the name of a Vakil or agent will receive no 
e attention. Anonymous petitions will be totally disregarded. 
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V. Petitions addressed to Government wil bo liable to summary 
rejection in the following cases :— 


(1). When a petiti$n is illegible or nnintelligible. 


(2). Whena petition contains language which, in the opinion of - 
Government, is disloyal, disrespectful or improper. 
(8). When #provious petition has been disposed of by the Madias ° 
Government, the Governor-General in Council, or the Secre- 
tary of State, and the petation discloses no new facta or ci:cum- 


stunces which afford grounds fora re-consideratiou of the 
oase. i 


(4). When a petition isau application for pecuniary assistance bya 

person manifestly possessing uo claim. 

(5). When a petition is an appeal from a judicial decision, with which 
the exeontive hax Ño legal power of interference. 

(6), When a petition is an appeal against n decision which by any 
law, or rule having the force of law, is declared to be final. 

UV). When petition isan appeal in a onse for which the law | 
provides a different or specific remody, or in regard to whioh 
the time limited by Jaw for appeal has beon exceeded., 


(8). Whena petition is addressed by an officer still in the public l 
service, and bas reference to his prospective claim for pension, 
except as provided in article 995 of the first edition of the 
Oiti! Service Regulations, 


u) When as petition is an appeal against the non-exercise by 
Government of dispensatory discretion vested in it by law 
or rule. 


(10). When a petition is an appcal against the decision of a aul 
constituted Court of law ina Native State in political rela- 
tions with Government, 


(11) When a petition is au appeal against any order projadicially 
l affecting a Government servant who is in receipt of a salary 
not exceeding Rs. 50 a month, if an appeal against auch 
order has already been decided by an officer superior to the 
i officer passing the order. 


VL, As the Governor in Council never interferes with the distri- 
bution of subordinate appointments, applications for sitnations in the 
gift of heads of departments will also remain unnoticed. 

8 . 
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VIL Tho mode and channels through which all ranks of effective 
military officers and men should make kiown any complaint or grievance - 
to superior authority are clearly laid down by the regylatiofs of the 
service. f i 

~ VIIL The foregoing general regulations for petitions are appli- 
s cable in the Military Department to the following classeg:— 
1sé.—Persons, not in the public service, residing within the limite of 
` Military basaars; camp-followers. : 
2ndw~Contractors for military supplies; abkari contractors. 
8rd,—Military pensioners. - 
4th.— Persons having olaims on Government in any Military Depart - 
ment either on their own acoount or an acount of services 
rendered to the State by deceased relatives. 

IX. Every officer wishing to petition the Government should do so 
separately, : 

X. Every petition must be submitted through the head of tha 
office or department to which the petitioner belongs or belonged. But 
there is no objection to the petitioner tranamitting a duplicate copy of his 
petition direct to the tłovernment, provided that he marks it ad a 
“ duplicate.” 

XI. The head of the office or department will at once forward the 
petition to the Government through the ordinary official éhannel, and 
may make such remarks, as he .may consider necessary, in regard to- 
the accuracy of the statements made and inferences drawn in the appeal 
petition; he will also forward such records, not submitted by the appel- 
lant as should properly be consulted in order to the disposal of the 


appeal. 

XIL No officer may submits petition in respect of any mat- 

ter connected with his official position unless he has some personal 
e interest in such matter. 

XIII. (1) Every petition from an inhabitant of a Native State un- 
der the political control of the Madras Government must be submitted 
through the British Resident or Political Officer of the State in which 
the petitioner resides, 

Ld 
e (2) There is no objection to a petitioner transmitting a 
duplicate copy of hia petition direst to the Government, provided that 
he markas,it as a “ duplicate,” 


* « 


. 


sa 


wT 
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(8) The Resident or Political Offoer will forward the petition 
to the Government of Madras with auch report on the case as may be 


necessary.e = . 


XIV. Petitions from Oarnstio stipendiaries, or on the subject of 
Carnatic stipends, should be submitted through the Paymaster, Carnatic 
Stipends, 

XV. Petiifons from Political pensioners, other than Oarnatio sti- 
pendiaries and from Kandyan pensioners, or on the subject of Political 
pensions other than Carnatic, should be submitted through the Govern- 
ment Agent or the Collector of the District in which the petitioners 
reside, 


> D. - 
` Rules regarding the submission or withholding by Local Govern- 
ments or Administrations and by Officers of the Political 

Department of the Government of India of Petitions, Memorials 

and other Papers of the same class relating to matters affecting 

* persons or places under their Political charge, when such 

Petitions or other Papers are addressed to the Government of 

india, to His Majesty the King Emperor of India, or to the 

Right Hon’ble the Secretary of State for India. 

I.—HMemortals, eto., addressed to the Government of India. 

1.’ Every memorial must be submitted to Political Officer of the 
State within ‘whose jurisdiction the subject-matter has arisen, socom- 
panied by & copy of the order appealed against and by a letter requesting 
ite transmission to the authority to which it is addressed. 

2. Memorials may be transmitted either in manuscript or in print, 
but must, with all acoompanying documents, be properly authenticated 
by the signature of the memorislist on each sheet. 

3. Subject to the exceptions hereinafter contained every memorial 
received which conforms to the above rules should be forwarded by the 
Political officer through the usual official channel, with a concise state- 
ment of material facts and, unless there be special reasons to the 
cont. ary, au expression of opinion. 

4. Memorials, together with their accompanying documents, should 
be in English. If the accompanying documenta must necessarily be 
forwarded in the vernacular, an English translation should be 
appended, which should be attested by the signature of the memorialist 


on each sheet. ° 
N. B.—The transmitting offcer should examine such translations, 


and, if they are fonnd to be incorrect or faylty, notice the fact in, sending 
on the memorial, ” 
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5. Every memorial should be accompanied by copies of all the 
orders passed in the case by the authorities who Kave dealt with it in 
. India e 


6. Lo al Governments, Administrations aud Political offcers in 
direct subordination to the Foreign Depa: tment of the Government of 
Indi: are vested with discretionary power to withhold reemorials address- 
ed to the Government of India in the following cases :— 


(IX ‘When the memorial is illegible or unintelligible. 
(2). When the memorial contains language which. in the opinion 


of the authority who would otherwiso forward it, ia i 
disrespectful, or improper. 


(3). When a previous petition of the memorialist (which “tert in- 
‘elndes a rejoinder submitted by the memorialist in answer 
to a provious petition of some other party) has been disposed 
of by the Secretary of State or the Governor-General in 
Council, and the petition discloses no new facts or ciroum- 
stances which afford grounds for a re-considoration of the cise. 


(4). When the memorial relates to a matter whioh is within the 
competence of the Local Government, Administration or 
Political officer to dispose of, and no application has 
previously been made to such Government, Administration, 
or Political officer for redreas. 


(5). When the memorial is nn appeal preferred- more than twelve 
months after the date on which the memorialist was 
informed of the order against whioh he appeals. 


(6). When the memorial refers to matters in which the memorialist 
is not personally interested. 


7. Provided they do not contravene the condition specified in the 
preceding section, memorials which are appeals against ordera passed by 
Loonl Governmenta, Administrations and Political ofoers in direct sub- 
ordination to the ForeignDepartment of the Government of India, in the 
exercise of political control in territories not inoluded in British India, 
` gRall be forwarded, except in the following cases in which a discretionary 
power to withhold the memorials may be exercised :— 


(1), When the order appealed againat has been passed by the Local 
Governm: nt, Administ tion, or Politionl Offcor &s a recog- 

. uiszed Court of Appeal in regard to a judgment or order of 
any Oourt of civil or crimmal jurisdio'ion o=tyblishod or con- 

° tinned by the Governor General in Counoil in such terri- 


tories. 
e 
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(2). When the order appealed against ia a mere refusal to exercise 

A politioal patrol in regard to a jadgment or order of sny 

spial Court established by the Governor-General in Connoil 

in euch territories, from which Couit there is, by its consti- 

tution, no appeal, though a general political ountrol over it is 
deaared or understuod to exist, 


(8), When thé order appealed against is a mere refusal to interfere 
in avmattor of purely internal policy with she action or orders 
of the Ruler of a native Stato of which the memorialist is a 
enbject : provided that tho State is one in which it is not 
customary for the British Government to intervene in matters 

- of internal policy, and that the matter complained of does 
not disclose a state of miarnic so gross that the paramount 
power would be called apon to interfere. 


N. B.—The rule applies to a temporary Administration established 
in a Native State by the Governor-General in Oouncil when the tempo- 
wry Administration is appointed to exercise the eame powers and occupy 
the same position as the Native Administration whioh it supersedes. 

&. Memorials from personst in such territories which are not 
Soe g. petitions fromGo- covered by these rules muy be treated under the 


vernment servants about memorial rules of the Home Department when 
~ dismissal, pensions, etc. = 
they are applicable.. 





JI—Memortals, etc , addressed to His Majesty the King Emperor 
of India, or to the Secretary of State for India, 7 

1. Every momorial must be snbmitted to the Political officer of the 
State within whose jurisdiction the subject-matter has arisen, accom- 
panied ly a copy of the order appealed against and by a letter request- 
ing ite t:'ansmiasion to the authority to which it ia addressed. 

2, Memorials may be transmitted either in manuscript or in print, 
bat must, with all accompanying documents, be properly authenticated 
by the signatnre of the memorinlist or each shest. 

3. Subject to the exceptions hereafter contained, every meniorial 
received which contorms tothe nbove rule should bo forwaided by the 
Political Officer throngh the usmal offivial channel, with a concise state- 
ment of material facts, and, unless there be special rensons to the con- 
trary, an expression of opinion i 

4, Memorials, together with their accompanying documenty should 
be in Hoglish. If the accompanying documents must necessarily bd 
forwarded in the vernacular, an Hnglish translation should be appended, 

e . 


-. 
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which should be attested by the signature of the memorialist on each ` 
sheet. j i 


š ` e e , 

N. B—Tho transmitting offcer should examine stich translations, 

and if they are foand to be incorrect or faulty, notice the fact ın sending 
on the memorial. 


5. Every memorial shonld be accompanied by ‘copies of ali the 
orders passed in the case by the anthorities who huve dealt with it in 
India, ` 


6. Local Governments, Administrations and Political Offlcers in 
direct subordinstion to the Foreign Department of the Government of 
India are vested with discretionary power to witbhold memorials 
addressed to Her Majesty orto the Secretary of State in the following, 
cages :— 


(1). When the memorial is illegible or unintelligible. 


(2). When the memorial contains language whioh, in the opinion of 
the authority who would otherwise forward it, is disloyal, 


disrespectful, or improper. 


(3). When a previous petition of the memorialist (which term in- 
oludes a rejoinder submitted by the memorialist in answer to 
R previous petition of some other party) has been disposed of 
by the Secretary of State, and the petition discloses no new 
facta or circumstances which afford grounds for a reconsider. 
ation of the case. 


(4). When the memorialist has not previously appealed to the- 
Government of -Indix (or the Government of Madras or Bom. 
bay, ag the case may be) and received the decision of the 
Governor-General (or Governor) in Council upon it. 


+ 


(5). When the memorial is an appeal preferred more than twelve — 
months afer the date on which the memorialist was informed 
` of the order against which he appeals. a 


(6). When the memorial refers to matters in which the memorialist ~ 
is not personally interested. a 


7. Provided they do not contravene the condition spegified in the . 
precelling section, memorials which are appeals against orders passed 
by the Governor Gereral in Council (or Governo. in Conucil in Madras 

e or BSmbay, as the case may be), in the exercise of political control in 
territories not included in British India shall be forwarded, except in 
$ e 
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the following cases, in which’ a discretionary power to withhold the 
memorials may be exercised :~- : 

(1), When thgorder eppealed against has been passed by the Govern- 
ment of India, Madras or Bombay (as the case may be), 
as a recognised Court of Appeal in regard to a judgment or 
order of any Court of civil or criminal jurisdiction estab- 
lished or continued by the Governor-General in Ooancil in 

- gach terri'ories, . 

(2). When-the order appealed against ig a mere refusal to exercise 

political control in regard to a judgment or order of any 

_ special Court established by the Governor-General in Council 

e „in auch territories, from which Court there ia, by ita con- 

< atitution, no appeal, though a genera) political control over ~ 
it is declared or understood to exist, 

(8). When the ordet appealed against is a more refusal to interfere 
ina matter of purely internal policy with the action or 
orders of the Roler of-a Native State of which the memorial- 
ist is a subject: provided that the State is ona in which it is 
not customary for the British Government to intervene in 
matters of internal policy, and that the matter complained of 
does not disclose a state of misrule so gross that the pare- 
mouvt power would be called upon to interfere. 

N. B.—This yule applies to a temporary Administration established 
in a Native State by the Governor-General in Council when the tem- 
porary Administration is appointed to exercise the same powers and 
ocoupy the same position a3 the Native Administration which it super- 
sedes, ; ; i 
8. Memorials from persons * in such territories which are not 
* F. g petitions from Go- covered by these rales may be treated under 


vernment servanis about the memorial rules of the Home Department 
åimmissl, pensions ote 2 “han they are applicable. 

J11.—List of memorials to the Secretary of State and of petitions to 
the Government of India withheld under the diseretionary powers con- 
ferred by the above rules will be forwarded quarterly to the Govern: 
ment of India in the Foreign Department. — 

IV.—When a petition or memorial is withheld, the writer should be 
informed of the fact and of the reason for withholding -it, - 


Ce inal . 
ene U ET s 
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' REVIEWS, 





r : PR E 
The Devolution of Real Estate and Administration of Assets 
By Rozsins anp Maw :— Third Edition, published by Messrs. Butter- 
worth & Co., 12 Bell Yard, Temple Bar, London, W. C. 


This is third edition of an excellent little book on the Devolu- 
tión of Real Estate and the Administration of Asseta according to 
thelaw of England. To the Indian lawyer the course of devolution 
of real estate on death is not perhaps a matter of much interest. 
But the reporte of English cases would, in several cases, be hardly 
intelligible if the reader should not possess a sufficient acquaintance 
with that law. The Land Transfer Act of 1897 has made a boo” 
of this description absolutely necessary in England. The important 
change it has made in the law by vesting the real estate in the 
exeottor or administrator with all the attendant consequences as 
regards the administration of assets has made the book a valudble 
ad ditionto the lawyer's library. There are points of doubt and 
difficulty in the construction of the statuto on which the Editor’ 
have offered their opinion. Wecan confidently recommend the 
book as an excellent publication on the department of law with 
which it deals. 





We beg to acknowledge with thanks the receipt of the following 
publications :— 


- Tho Australian Law Times for January, 
Allahabad Weekly Notes for do. 
Bombay Law Reporter for do. 
The Law Students’ Journal for : do. 
The Educetional Review for do, 
The Indian Review for do. 
The Law Notes for do. 
The Punjab Law Reporter for do. 
Case and Oomment for do. 
The Kathiawar Law Reporta for do 
The Green Bag for do. 
The American Lawyer for do. 
The Albany Law Journal for do. 


* The General Digest of Oriminal Rulings by D. B. eas published 
atthe Lew Publishing Press, 8 to 6, Bow Sireet, Calcutta. 
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ABATEMENT OF REVERSIONHR’S SUIT ON DEATH 
OF THE WIDOW OR REVERSIONER. 


W opropose to discuss the procedure to be adopted in a rever- 
` siqner’s suit upon the death of eithere Hindu widow or of the 
reversioner. The question whether a suit abates upon the death of 
the nearest reversionary heir, the plaintiff in such suit, or upon the 
death of the Hindu widow, the defendant in such suit, has been very 
rarely, if at all, considered by the courts. The paucity of judicial 
decisions on the subject is surprising. The case of Sri Raju Rao 
Lakshmi Kantayimma v. Sri Raja Inugants Rajugopalu Rao 
reported in 25 I. A. p. 102 is an instance of a reversioner’s suit 
. where the reversioner, the original plaintiff, died and his son the 
next succeeding reversioner was brought onto therecord. But 
the point has not been raised. i 


To arrive ate correct answer to the question, one has to see 
what the position of a widow is under the Hindu Law and the nature 
of the suit allowed by the Hindu Law to a reversioner. 


lt is now well settled that a Hindu widow is not merely a life- 
tenant as it is understood in the English Law of real property nor is 
she a tenant-in-tail (vide Phool Chand Lall v. Rughoobuns Suhaye, 
9 W.R. 108; Collector of Masulipatam v. Cavaly Vencata Narrain- 
dpah, 8 M. I. A. 629 and 550, 2 N. L. C. 619, 622, 624). Neither 
is shoa trustee (vide Hurry Doss Dutt v. Sremutiy Uppoornah 
Dossee,6 M. I. A., p. 483; 2 N. L. ©. 619 Mayne, paras 605, 
625 and 626). So long as she lives she represente the in- 
heritance. She has the beneficial enjoyment of the property so 
much go that the income accruing from her husband’s property is 
at her absolute disposal, while for certain purposes recognised by 
the Hindu Law she may absolutely part with the propérty 
itself (K. Venkata Subbatya v. J. Narasingappa, 3 M. H. O. 116 

e 


‘at 4 
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117, 118 and 119). “ The touchstone of her authority” to part abso- 
lutely with property is, in the language of the Privy Council, 
‘ necessity ’ whioh it is here needless to detail. , e 

It is equally well settled that a decree obtained against her by 
4 stranger is, in the absence of fraud or other vitiating circumstance 
binding upon the reversion and she represents her husband’s estate 
for such purposes. (Vide Shivagunga case, 9 M. I. A. 539, Nobin 
Chander Chuckerbutty v. Issur Chunder Chuckerbutty, 9 W. R. 
506 ; Hurrinath Chatterji v. Mohunt Mothoor Mohun Goswami, 20 
LA. p. 188 at pp. 191 and 192.) If the decree be only against her in 
her personal character, then of course such decree does not bind 
the reversion (vide Nugender Chunder Ghose v. Sreemutty Kamines 
Dosse, 11 M.I. A.241 at p 267; Bisto Beharee Sahay v. Lila 
Byjnuth Pershad, 16 W. B. 49; Brij Bhookun Lall Awstes v. 
Mahadeo Dobay, 17 W. R. 421 at pp. 425, 426, vide also Mayne, paras 
642 and 648). It follows of course if the decree be in her favour 
aud relates to her husband’s estate, such decree enures for the 
benefit of the reversioner. 


It was equally well settled that prior to Act IX of 1871 adverse 
possession against a Hindu widow was a bar to the reversioner, and 
that the latter had not in such a case 12 years to sue from the death 
of the Hindu widow against whom there was such adverse posses- 
sion (vide Nobsn Ohunder Chuckerbutty’s case, 9 W. R.505; Amrita 
Lal Bose v. Rajonskant Metter, 2 I. A. p.119). But if there 
‘was an alienation by the widow or the possession was with 
the consent, express or implied, of the widow, then the rever- 
sioner had 12 years from the death of the Hindu widow on 
the principle that the widow could convey at least her own estate, 
and if she did purport to convey more, she could not logally convey 
more and that the alienee would then only claim under her (vide 
C. Atchamma v. Subbarayudu, 5. M. H. C. pp. 428, 429, where 
the decision seems to be based on trespass, but the facts disclose 
an alienation by the widow or her consent to the possession of a 
stranger. Vide also Sant Kumar v. Deo Saran, I. L. R. 8 A. 865, 


Bat article 141 of schedule 2 of Act XV of 1877 gp also article 

142 of the Act IX of 71 has given a new period of limitation for a 

suit brought by a Hindu reversioner for recovery of possession of 

immoveable property, and under the said articles the reversioner 

has s period of 12 years from the deathof the Hindn, widow (to 
° : 


a 
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bring such a suit). Ifthe property is moveable, then the rever- 
sioner has 6 years under Article 120 (vide Runchordas Vandrandas 
v. Parvaisbas, 26 L A. p- 71 atp. 81) Bat this being a special 
provision of the Limitation Aot, could not affoct the general prin- 
ciple of the widow’s representation under the Hindu Law though 
of course in the class of suits described by the said articles the 
question of adverse possession is immaterial. 


It is then seen that the estate of a Hindu widow is anomalous 
(vids 2 N. L. 0. 622 and 656). It does not answer to any of the 
descriptions of the several kinds of estate known to the English 
Law. It is an estate peculiar to the Hindu Law. But notwith- 
standing its anomalous nature, ita incidents are now well estab- 
Yshed. The widow’s estate though absolute for purposes of 
representation is yet necessarily limited. The inhoritance is not 
traced to her. Upon her death, her husband’s heirs and not her 
heirs take the property of her husband. Thereis therefure some 
thing left out of the husband’s estate which for want of a better 
name is called a reversion. 


The reversion, as it has come to be frequently termed in the 
Hindu Law, is strictly no estate at all (vide 2 N. L. O. 656). There 
is no estate vested in anybody, whether operating in presents or in 
future. It is not an estate in remainder as used in the English Law. 
No person can aay that he is the heir during the lifetime of the widow. 
The heir is determined by considering who are the legal heirs of the 
husband on. the widows death when slone the succession opens. 
The succession on the doath of the widow is of course not to be 
traced to her but to her husband. At best the reversion is a 
bare contingency. For so long as the widow is alive nobody can 
say that he will survive the widow and be the next heir of the 
husband when the widow dies. If the nearer reversioner happen 
to die before the widow, it may be that the succession will go away 
from him and, his heirs altogether. Tho nearest reversioner has, as 
such, and during the lifetime of the widow, no vested rights.- His 
is only an expectancy. 


All that the Hindu Law recognises is to give him some rights, 
such as the right to question an alienation by the widow in 
excess of her powers. Such suite and rights are allowed in the lan- 
guage of the Privy Council “ es necesstiate res? For though the 
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nourest reversiunor a8 such has no vested rights, yet it may happen 
that he may be damnified by some act of the widow should she die 
and the reversionor happen to survive her. Though no act of hers 
would as such bind the next taker after herdeath, get etidence which 
would be availablo if the act were impeached at once would not be 
available whon tho next heir takes after the widows’ death, and 
particularly when the widow happens to have a Jongtdease of life. 


-The intorest of thé reveraioner being merely a éontingent or 
expectant intorest, it could not be attached in execution of a decree 
(Seo, 266, clanso K J, nor could it, as a matter of strict principle, 


be transforred (Act IV of 1882, 8. 6, Ol. a.). 


One reversioner claims not under another but indepen- 
dently. The nearest reversioner is the real heir of the husbafid 
should the widow happen to die at that moment. So that if the 
nearest presumptive reversioner dies, his heir as stich has no rights 
unless he has independent rights of his own and happen to be thenext 
heir of the husband. From this it will be seen that one reverdioner 
does not claim under or through another. Brojo Mohun Thakoor v. 
Gouree Pershad Chowdry, 15 W. R. 70; Ram Huree Surmah v. 
Trihee Ram Surmah, 15 W. R. 442 at 448; C. Alchamma v. 
J. Subbaraynudu, 5 M. H. O. P. 428 at 482, Mayne, paras 562, 564, 


569, 570 and 687. ; 


It follows from the above and without regard to Sec. 18,0, P. 0. 
that a decree against one reversioner is not res judicata either in 
favor of or against another reversioner. But though one rever- 
sioner does not claim through snother and is therefore not privy, 
yet it may be said that all claim under the same common title, so 
that a decision against, or-in favor of one may be treated to be 
res judicata either for or against another claiming the estate of 
the last male owner. 


It may be premised that a widow, as has already boon 
geen, so represents the estate of the husband that a decision 
obtained by her or an adverse decision bona fide obtained against 
her binds all the reversioners. Thisis lased upon the principle 
: of representation, vtz., that the widow represents the@estate and 
-all the reversioners. This is a principle of substantive law and 
. + notea question of procedure. But the widow along represents - 
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all and her representation excludes, prima facie, the idea that one 
‘Teversioner represents the widow, or the other reversioners. 

As we gather from the observation of the Full Benoh in 
Vasudevan v. Sankaran, I. L. R. 20 M., 129, neither explanation V to 
8.18 nor B. 80 has any material bearing on the decision of the 
question or way or the other.- The explanation is confined to 
private rights which are claimed by the plaintiffs in common with 
others. A reversioner does not claim any rightin common with 
others. He sues to enforce his own’ right, and nobody else has any 
interest in that right. Section 80 is more general but is only per- 
missive and does not apply where the parties have not the same 


interest in one suit. 

In order to ascertain whether one reversioner can be said to 
represent another, we have to see what classes of sutts are allowed 
to a reversioner, and whether one reversioner represents another 
‘in transactions other than sutis. 


There are broadly four classes of suite which the Hingi Law 
nllows to a reversioner, viz :— 


(1). Suit to declare that an alienation or other similar act of 
the widow in excess of her powers is not binding on or not prejudi- 
cial to the reversioner. 


(2). Suits to declarè that the possession of any’ stranger or 
other pergon allowed to be adverse to the widow is not adverse 
to the estate and does not prejudicially affeot the reversioner after 


the widow’s death. * 

(8). Suits to restrain waste, ¢. 6., suits to restrain the widow 
from doing such acts as would destroy the estate itself and 
would thus positively injure the reversion, 


(4). Suit to declare that an adoption set up by the widow is 
not true in faot or is illegal or invalid. 





‘x Boh suits were allowed under the old Limitation Aot. The present 
Inmitation Act-has introduced a change by stating that adverse possession against 
a widow is no bar to the reversiuner and that the letter has 12 years from the date 
of the widow’s death to recover possession. Bnt this cannot, it is submifted, sffopt 
the right of the reversioner to bring the sult. For though an alienation without 

e 


b 
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In the 1st class of suite the plaintiff has to prove 
(a) that he is the nearest reversioner; ° e. 
(b) that the property belonged to the last male owner ; 


(c) that the alienation or other similar act is ‘mu excess of 
the widow’s powers and is not binding on him. 


The relief he gets is that the alienation or other unauthor- 
ized act is not binding on the plaintiff when he should survive 
the widow and take the estate. He is not entitled to a declaration 
that he is the next heir after the widow’s death or that he will 
be entitled to succeed after the widow’s death. 


In the 2nd class he must prove 
(a) relationship ; 
(b) the property belonged to the last male owner ; 


(e) that the possession was wrongful. 


The relief he would get formerly was either that the posseasion 
of the defendant (stranger) would not affect the plaintiff (reversioner) 
in case he should survive the widow, or in some oases and probably 
before Act IX of 1871 that the widow do take possession from the 
stranger (defendant), or if she should fail, the plaintiff (reveraioner) 
do take possession (as receiver) from the stranger (defendant) for 
the widow’s benefit so long as she was alive. 








necessity is not binding on the reversioner when the widow purports to alienate 
absolutely, yet the law allows the reversioner to bring s snilt to declare that snoh 


j Alienation is not binding. Ño thongh there can be no adveiso possession, yet where 


. 


possession purports to bes adverse, a suit of the nature herein desoribed ought to be 
allowed There are also other reasons why sach æ suit should be allowed Tho 
reversioner has to prove that the pioperty belonged to the last male owner, and 
whers property goes to the hands of a stranger, the danger of losing evidence is 
great and the conduot of the widow will be taken as evidence of the fact that the 

* property did not belong to her husband. Probably the change in the law may be a 
reason for gefusing to give a further relief formerly allowed to the reversfoner by 
way of reducing the property into possession at once. If poseoszion can’t be 
adverse snd if the widow can do what she pleases with her lfe-estate, the rever- 
sioner is not affected and the stranger may well say that possession should not be 
reduced where the widow does not olaim it. 
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In the 8rd class of suits the plaintiff reversioner has to prove 

(a) relationship ; 

4b) the property belonged to the last male owner ; 

(c) act of waste committed by the widow. 

The relief which the plaintiff would be entitled to get in this 
special case is to oust the widow from possession altogether, where 
the act complained of is so injurious or the conduct of the widow 
is such as to render it unsafe for the widow to be permitted to remain 
in possession, or where her act should fall short of that, to restrain the 
widow from any particular act of waste. Where it is thought fit to 
oust the widow from possession a receiver is appointed and generally 
the plaintiff becomes receiver and is put in possession and he gives 
over the rents and profits to the widow. 

In the 4th class of suits the plaintiff has to prove 

(a) relationship, 4. e., locus stands to question adoption ; 

(b) invalidity of adoption on grounds recognized by the law, 
and the plaintiff will be entitled toa deoree de- 
claring the adoption invalid. 

We shall next see who oan bring such suits. In Rant Amend 
Koer v. The Court of Wards, L. R. 8,1. A. p. 14, the father’s 
brother’s (uncle’s) daughter’s son sued to set aside an adoption 
alleged tg have been made by the propositus, while the latter’s 
uncle’s sons and son’s sons were alive and while 8 others of 
the same grade with the plaintiff were also alve. It was con- 
tended that the plaintiff had no locus stands to maintain the suit, 
With reference to this contention their Lordships observed at p. 22, 
that “althougha cuit of this nature may be brought by a contingent 
reversionary heir, yet that, as a general rule, it must be brought by 
the presumptive reversionary hesr, that is to say, by the person 


who would succeed if the widow were to die at that moment. . 


They are also of opinion that such a suit may be brought by a more 
dtstant reverstoner if those nearer in succession are in collusion 
with the widow or have precluded themselves from interfering. 
* * %  * It cannot be the law that any one who may 


A 


have g possibility of succeeding on the death of the widow can (p. 28) ° ` 


maintain a suit of the present nature, for, if so, the right to sue 

would belong to every one in the line of succession, however remote. 

The right to aue must, in their Lordships’ opinion, be limited. If 

the nearest revergionery heir refuses, without sufficient cause, to 
e 


56 THE MADEAS LAW JOURNAL. (vou, XL 


institute proceedings, or if ho has precluded himself by his own 
act or conduct, from suing, or has colluded with the widow, or 
concurred in the act alleged to be wrongful, the next preanmable 
reversioner would be entitled to sue.” 


Therefore it must be taken to be settled by the highest judicial 
authority that a suit can be brought only by the person immediately 
next entitled to take after the widows death, and that others 
who are remoter and who are called only contingent aa opposed 
to presumptive reversioners are not entitled to sue. The right of 
action is personal to the nearest presumptive reversioner and the 
remoter reversioners as such have no right. 


The remoter reversioners have a right of action of their own, 
which is also purely personal to themselves, and that is when those 
nearer to them have colluded with the widow or otherwise precluded 
themselves from suing, This right of action is quite distinct and 
separate from the right of action allowed to the presamptive 
reversioners, : 


It is needless to consider whether this rule so laid down by 
the Judicial Committee is arule founded on convenience and 
sound policy, and whether a different rule will not be more 
convenient and simple, The rule no doubt is so abstract and general 
that it is difficult to follow it in particular cases. When can the 
nearer reversioner be considered to have precluded himself from 
suing and what is the period for which the remoter reversion- 
er must wait to enable him to sue. Whether the latter must wait 
the whole of the period allowed to the near reversioner by the law 
of Limitations (Art. 125) or a portion, and if so what portion. It 
being now held, and we believe rightly, that the article applying to 
a suit brought by a contingent reversionary heir is Art, 120, which 
. allows 6 years from the accrual of the right to sue it becomes 
- a difficult question to say when the contingent reversionary heirs’ 
right to sue accrues, Suffice it to say that this rule has been acted 
on (as it cannot be otherwise) by the courts in India, and the diffi- 
culties, if any, arising from the rule must be solved when the 
occasion arises. P 

It if difficult to see, therefore, how one reversioner can be said 
to represent another. An estoppel against one does not bind the 
other. His negligence does not bind the other, His consent does not 
affect the other. He cannot by his deed bind others. The fact that 

e 
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he consented to an alienation by itself does not bind others. If 
he representa none but himself in other transactions, how can he be 
said to reprdsent others fn suits, In fact, the decisive answer by the 
Privy Council to be hereafter mentioned that there is no res juds- 
cata seoma to conclude this part of the case. 


But before-we proceed to consider that question, we have to 
see whether when a presumptive reversioner brings a suit he brings 
iton behalf of all. Indeed, had it not been for an observation 
made by high authority, we would not have adverted to this point 
at all, in the face of the authority that a decision obtained by 
one reversioner is not binding on another, andsecing that the frame 
of the suit itself exceptionally allowed by law, is, by reason of the 
exception itself and the limitations within which itis allowed, 
personal to the plaintiff in the case. 


The observation we refer to is that of Sir James W. Colville 
made during the argument of counsel (for the reversioner) in the 
leading case of Kattama Nachsar v. Dorasinga Tevar, L. R. 2, 
I. A. p. 169 atp. 174. He said,“ With regard tothe rever- 
sioner’s right of suit, the effect of the cases is thathe may sue not 
to declare his own title, but on behalf of whomsoever may prove 
to be the heir on the death of the widow.” 


We might’ have had to consider the cases cited during the- 
argument in that case and see whether the effect of the cases 
was as stated by his Lordship, but an examination of the same is 
rendered unnecessary by the fact that not one of the cases cited 
support the observation of his Lordship, some of them having in 
fact little or no bearing upon the point at all. 


But there are afew cases not cited during the argument and 
not referred to by their Lordships, which seem to go to the full 
length of the observation made by his Lordahip. We refer to the 
case of Brojo Kishoree Dasses v. Sreenath Bose, reported in 9 W. R. 
468, decided by their Lordships Peacock, O. J., and Hobhouse, J. 
The observation of Peacock, C. J., isto be found at p. 468 und is 
to the following effect :—“ A stranger who haa no interest in the 
matter has go right to commence a suit and to aska court for a 
declaratory decree that the adoption of a particular individual is 
invalid. It might be very reasonable, at the instance of a presump- 
tive reversionary heir, whose estate would not accrue until the death 

2 
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of the widow, to try whether an adoption made by a widow was 
valid or not, and upon proof of the invalidity of the adoption, to 
declare that it was invalid. In such a case ¥ the reversynary heirs 
should be compelled to wait until the death of the widow before 
they could get the question tried as to the validity of the adoption, 
they might have to wait until after all the witnesses who might 
prove the invalidity of it were dead, for the widow might outlive 
all the witnesses. Such asutt might, we apprehend, be maintained 
by the presumptive reversionary heirs for the benefit of the persons, 
whether themselves or others, who might be the hetrs of the husband 
at the time ofthe widows death, in the same manner as the pre- 
sumplive reverstonary heirs may sue to restrain a widow from 
committing waste, although sf the widow should survive them, they 
would sustain no injury by the waste. It is unnecessary for the 
court now to determine whether, if in such a case the defendant 
should succeed in establishing the validity of the adoption, the 
decree would not be binding upon the persons who might eventually 
succeed upon the death of the widow in the same manner asa 
decree against the widow respecting the rights of the husband 
in an estate is binding upon the reversionary heirs. It has 
been decided by the Privy Council that such a deoree is binding 
upon the reversionary heira in Ranse Surna Moyee’s case, 
reported in the 2nd Weekly Reporter, p. 18. This of course is upon 
the assumption that the suit is honestly brought and conducted.” 
The sotual facts do not cover the ground of the decision. The 
plaintiff was an utter stranger, and even upon the merits it was held 
that there was a valid adoption. The remarks were not called for, 
but they are difficult to understand. It seems as if his Lordship 
meant to say that if one reversioner succeeds in setting aside an 
alienation, the other reversioners do also substantially benefit by it, 
For in the next sentence he deals with the case where the rever- 
sioner fails. He says he won’t go into the question of res judicata. 
But without deciding the question of rea judicata, how can it be 
said that a decision in favor of A can be taken advantage of by 
B. It may bo that the judgment is a relevant fact as evidence of 
the conduct of parties, but beyond that a decision obipined in a 
suit by one reversioner can be of no avail for or against others. 
_ Inanother case, Shurut Chunder Sein v. Mothooranath Pudattck, 
reported in 7 W. R, 808, Bayley, and Shumboonath Pandit, J., 
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observed: “ It is admitted by the special appellant that he is not 
entitled to obtain possession during the life-time of his maternal 
grandmothér ; bat we do not see why the Lower Appellate Court 
should not try whether, as reversioner, plaintiff is not entitled to 
a decision, whether the alienations made by the widow are or are 
not legal underdhe Hindu Law, and why special appellant should 
not obtain a declaration, that, if these alienations are invalid, they 
are not binding upon him or any other who may hereafter succeed’ 
as absolute heir.” The shortness of the report and the absence of 
the report of any facts in the case lessens the weight to which 
otherwise the decision will be entitled to. From the facts that can 
be gathered from the report, it appears that the observation is pure 
obiter, since the learned judges hold the suit Yor declaration barred 
by limitation. 

Again, in the case of Chunmohun Mahunt v. Rajendur Sahoo, 
reported in 7 W, R. 119, Norman and Seton-Karr, JJ., observ- 
ed, “In the very case relied on by appellants (Pran Putty Koer’s 
case, 2 Hay’s Reports, 608) we find a passage which tells strongly 
against the appellants and which gives good reasons why a plaintiff, 
such as the one before us, can institute a suit as reversioner. 
In that case, pp. 10 & 11, the Court (Peacock, C. J., and Jack- 
son ?) say :—'Fhe plaintiff would, indeed, have a right to sue and 
restrain the widow from waste; but his right to do this arises less 
from the necesssty of protecting Ass own interest than from the 
function vested by the Hindu Law in the next male heir of a person 
whose estate descends toa female, viz., that of protecting the estate. 
And it is obvious that, if heirs in expectancy were debarred from 
suing to protect waste until the succession had actually accrued, 
the waste would, in most cases, be past remedy, and the estate 
irretrievably impaired P 


We have no doubt that the rule is sound; but we are 
hot sureabout the function stated to be vested by Hindu Law. 
The reason of the rule is only to protect his own interest. The suit 
is one allowed to protect his own contingent interest and he thereby 
protects his own, Weare not aware of any rule of Hindu Law tg the 
effect that the nextmale heir has the function of protecting the 
estate, as opposed to hisown rights. (See also Joymooruth Koer 
v. Buldeo Singh, 21 W, R, 444.) 
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On the other hand the cases noted below* are clear authorities 
for the proposition that in a suit by a reversioner the latter 
is not entitled to a declaration that. he if heir, pr that he will 
succeed the widow after her death, and all that the reversioner 
is entitled to is a declaration that the particular alienation or other 
act complained of isnot binding upon him (plaintiff) after the widow’s 
death. The resson given for the rule is that otherwise he will be 
prejudiced if he should survive the widow and succeed to her hus- 
band’s estate, as evidence which otherwise would be available would 
be lost. 


In Thakoorain Sahttas v. Mohan Lal, 11 M.1. A. p. 886 at 
p. 400, their Lordships said, “The suit is of a peculiar “nature, 
because it is one brought by a person who, even if his own case 
were true, might probably never have an interest inthe property 
inasmuch as he can only have a contingent estate during the life-time 
of the appellant ‘I'hakoorain. Such a suit is permitted simply on the 
ground of the necessity that the contingent reversioner may be under 
of protecting hts contingent estate. It is, therefore, essential to see 
that he has such an estate as entitled him to come in that way,— 
in other words, he holds the character which he professes to hold.” 


This is distinct authority for holding that the contingent or 
presumptive reversioner only protects his own interest. 


Again in Phool Chund Lall v. Raghuban Subaya, 9 W. R. 107, 
the facts were that the reversioner brought a suit to sot aside certain 
sales made by the widow. The consideration was found to be jus- 
tifying necessity, but the contention was that the widow ought to 
have made a mortgage and nota sale. Upon this point their Lord. 
ships Peacock, C, J. and Dwarkanath Mitter, J., observed : “If they 
(plaintiffs) had asked to have their own rights of inheritence declar- | 
ed, they would have been premature, because it might happen 
that they would not survive the widows. They, therefore, as rever- 








* Gobind Monee Dossee v. Sham Lal Bysack W., R Sp. No. (F B.Rulmgs) p. 166; 
2N.L.0 pp. 647, 648 and 655, Hurish Ohunder Sein Lushker v. Bromo Moyse 
Doasia, & we 18]; Bogooa Jha y Lel Dass, 6 W E.86; Batedhun Nang v. lasor 
Chander Bose,8 W R 222; Ram Gutty Kurmokur v. Boishtub-Ohurn Mojoomdar, 
7 W. E. 167; Lalla Ohutter Narain y Mussamaot Wooma Koonwaree, 8 W. R, 278 ; 
Rem Monohur Singh v. Kooldeep Narain Singh, 11 W. R. 614; Shewak Bem Pershad 
v. Mghomed Sbumeool Hada, 12 W B 26; Ranse Brohmo Moyes v “Rajah Anand 
Lall Roy, 18 W.B 4195 Dam.odurBurminh v Moheekant Furna, 21 W. B 54; 
Thakoorain Sahiba 7. Mohan Lal, 11 M.1 A #86 Thekait Doorge Persad Singh v. 
Tekajimi Doorga Konivari, 5 I. Ap. 149 (153-183); see also iilustrations e und f 
of Section 43. 
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sioners and being the persons entitled to protect the estate, asked, 
as I interpret the plaint, to have it declared that upon the doath of 
the widow, thg right*of inheritance would attach in the same way 
as if those deeds had never been executed, in other words, that the 
deeds would not be binding upon the death of the widow. They 
did not mean to ask that the court should declare that upon the 
death of the widow, the persons, whoever they might be, who should 
be entitled to take by inheritance, might have the deeds set aside 
upon paying the amount which the widow was entitled to raise. If 
they had done so, they would have asked what, as št appears to me, 
they were not entitled to have. The court could not properly ‘have 
decrted in the life-time of the widow that upon her death, the 
deeds should be set sside upon payment by the persons who should 
succeed to the estate of the amount which the widow was entitled 
to raise, inasmuch as it would be contingent upon the will of the 
persons who might succeed to the inheritance whether they would 
pay the amount or not ; and the purchaser could not properly have 
been placed ‘by a decree of the court in a position in which for many 
years he might remainin a state of uncertainty as to whether or not 
he could safely expend capital in its improvement; such a decree 
would have been unjust to the purchaser, and it would be contrary 
to public policy to place an estate in that position in which it 
could not be‘known whether the estate could be safely improved or 
not,” 

The observations above cited apply with equal force to ‘all 
cases of suits brought by reveraioners,-and the working out of a 
contrary rule would be great hardship to the purchaser or other 
alienor and to the remoter reversioner. 

Again, some of the remotereversioners might have consented 
to the alienation and would be estopped from questioning the 
same, and if the nearest reversioner is said to bring a suit on behalf 
-of others, side-issues would have to be raised whether those other 
reversioners are not estopped from questioning the act. 

It would thus seem that a reversioner does not sue on ‘behalf 
of others but for himself personally, and the Privy Council have 
upon this principle held that the decision in the suit by one tever- 
sioner does not bind others, In two of the cases the observation may 
ba obtier and may not be decisive. But in the others, the obser- 
yation was express and decisive, eee 


+ 
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The interest of each reversioner being only contingent, it is 
impossible to conceive that he has any right or interest in com-- 
mon with others, and unless there is a common rights or ifiterest to 
represent, explanation V has no application. 

Nor is there anything upon the general principles of res judicata 
to hold that a decision in a suit by one reversoner will bind 
another. 


In Jamoona Dassya v. Bamasoondars, 8 I, Àp., p. 72 at p. 87, 
their Lordships observed that they “ have dealt with the case as if 
the question were one fairly open for trial between the parties. 
They give no opinion as to what the effect of a decree in sqch a 
suit may be, whether one in favour of the adoption is binding 
against any reversioner except the plaintiff, or whether, on the 
other hand, a decision adverse to the adoption would bind the 
adopted son as between himself and anybody except the plaintiff.” 

In Teri Dut Koer v. Museumet Hunsbutti, 10 I. A. 
150 at p. 157, their Lordships observed :—“ The only reason 
assigned for refusing relief on the ground of discretion is that 
part of the case raises a difficult point of law,the decision of which- 
though involving expense and delay, may, after all, not be bind, 
ing upon the actual reversioners. That may be a reason more 
or læs weighty according to circumstances ........N oris it readily 
conceivable that the decision will be frnitless ; because the 
‘question of law is of such s nature that ite decision, though not 
binding as res judicata between the widows and a new reversioner, 
would be so strong an authority in point as probably to deter 
either party from disputing it.” 

In Mussumat Chand Koer v. Pertab Singh, 15 I. A. p. 156, 
the facts were the 4 plaintiffs were the nearest reversioners. 
The two defendants were respectively the widow and her alienes. 
The suit was for s declaration that the alienation to the 2nd defend- 
ant by the widow was not binding on the plaintiffs. Two of the 
plaintiffs had in 1878 brought a suit against the widow, in which it 
was alleged that the widow was intending to alienate and that she 
must be restrained. That suit was dismissed for default of the plain- 
tiffs under 8. 102, Act X of 77. The contention raised here was 
that thp former dectee was a bar. Their Lordships observed at p. 
657, ‘‘ The plea in bar can’ only affect these 2 respondents and cannot 
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exclude the other respondents from obtaining a declaratory decree 
in this suit which will have the effect of protecting the reversionary 
interests of themselveg and of their lineal desendants.” 

In Doorga Pershad Singh vs. Doorga Konwari, 5 I. A. P, 
149, the facts were, plaintiff brought a suit among others for 
a declaration that a certain alionation made by the widow was 
not operative Meyond the latter’s life. It was found that he was not 
the nearest reversioner and that there were others who were nearer 
in degree to the plaintiff. The Privy Council in refusing relief to 
plaintiff say “such an inquiry would be attended with considerable 
expense, and would cause great delay, and if the inquiry should 
resulé ina finding favorable to Joy Mungul, the decision might not 
be final in his favor, because the present plaintiff might die in the 
lifetime of the widow, and the estate might never come to him. 
Farther, there are others who might prove a preferable title to the 
plaintiff and to defendant No. 1, and who would not be bound by 
any decision in this or in the former snit to which they are no 
perties,’’ 

The question has been ably discussed before a Full Bench of 
the Allahabad High Court in Bhagwanta v. Sukhs, I. L. BR. 22 A. 88, 
and the Full Bench have held that there is no res judicata (seepp 44, 
45 and 46). Strachey, O. J., refers to an unreported judgment of 
Mahmood, J.s in the well-known case of Bens Prasad, where the 
latter learned judge reviews the matter at great length. 

In a later case, I. L, R. 22 A. 888, the same principle, vsz., that a 
decision in a suit by one reversioner is not res judicata against 
another, has been recognised and acted upon by a Division Bench 
of the Allahabad Court. 


_ We thing, therefore, the matter is concluded by authority and 
the solution of the question has been in consonance with principle. 
As regards the question of convenience and policy, probably 
there ia much to be said on either side. It may no doubt be said 
that if the nearest reversioner is allowed to sue for the other 
reversioners and there is res judicata, all the reversioners sre 
protected and that where receivers are appointed on the ground of 
waste committed by the widow, the other reversionera may take 
advantage of the same. But we think that convenience is wee well 
served by holding that the suit is personal and that there ig no res 
judicata, so that each reversioner may be left to fight the battle 
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for himself and indeed the policy of the law as to declaration is also 
in consonance with this. 

Before passing we would refer to S. 42 bf the Speotfic Relief 
Act, which expressly holds that the right is merely personal, and by 
S. 48 it isas expressly declared that the decision in the suit by 
a reversioner will not be res judscata us against another. 

8. 42 rons thus :—Any person entitled to any legal charac- 
ter, or to any rights as to any property may institute a suit against 
any person denying, or interested to deny, his title to such charac- 
ter or right, and the Court may in ite discretion make therein a 
declaration that he is so entitled and the plaintiff need not in such 
. suit ask for any further relief. Š 

S. 48 runs thus :—A declaration made under this chapter is 
binding only on the parties to the suit, persons claiming through 
them respectively, and where any of the parties are trustees, on the * 
persons for whom, ifin existence at thedate of the declaration, 
such parties would be trustees. 


Having seen that the nature of the suit is only a personal one, 
we have to see what happens to the suit if either (a) the reversionor 
dies, or (b) the widow dics. 

Tf (b) the widow dies and the death happensin the course of 
the'suit, then surely the suit doe not abate. For there is the 
alienee, and the reversioner’s cause of action is the alienation to the 
stranger (which the reversioner contends is not binding on him) 
and the reversioner is interested in setting aside the alienation. 
But the suit (ita continuance) may be open to the objection that it 
is not maintainable as the reversioner is able to recover possession, 
í. 6., seek consequential relief and he fails to ask for it. This raises 
another question whether events subsequent to suit would affect the 
maintainability or otherwise of the suit. It is of course open to the 
` plaintiff reversioner to amend the plaint by asking for conse- 
quential relief. But be this as it may, and granting that the suit is 
maintainable as against the stranger, no court would, under such 
circumstances, grant a bare declaration. (VideS. A. No. 801 of 
98). We do not think that the decision in Ramjun v. Mussumah 
Laches,l Agra 49 that the suit abates is correct. z 


I she dies after decree, two sets of facts may arise. 
The reversioner may be unsuccesafu] or he may be successful. 
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If he is unsuccessful and he has appealed and the widow dies 
pending appeal, the appeal does not abate (the principle of law 
being that no Question of abatement arises after judgment), * 
and though the Joclaration may be useless, the reversioner may say 
that he has been saddled with costs and he must be allowed the 
opportunity to relieve himself from the liability. 


In Govindu v. Perundevi, I. L. R., 12 M. p. 136, the facts were ; 
the widow (who inherited to her son’s estate) made an alienation 
and the reversionary heir of the son Lrought the suit for declaring 
that the alienations were beyond the mother’s powers as a limited 
owner. The suit was dismissed by the sub-judge. The plaintiff 
(reversioner) appealed, but pending appeal the mother died. It 
was objected that section 42 prohibited the trial further. The court 
(Muthuswams Iyer and Wilkinson, JJ.) held that this contention 
was untenable. They pointed out that the section had application 
only to the position of the plaintiff when he commenced the suit and 
cannot be treated as taking away a right of suit which had already 
accrued. They observed “the appellate court has only to see as 
a court of error that the decree under appeal was correct or 
otherwise when it was passed.” 

With reference to the contention that the appeal abated under 
section 861, they held that the section was not applicable with 
reference at any rate to the direction for coste, and the appellant 
might insist on proceeding with this appeal in regard to his liabi- 
lity to pay costs. They also added that “the alienees are the 
substantial defendants and that they are alive.” 

A contention was raised on behalf of the appellant that he 
may be permitted to amend his plaint by adding a prayer for 
possession. Their Lordships held that they could not permit this 
amendment as “the amendment would substantially alter the 
original canse of action and rest on an event which did not occur 
until after the suit had been instituted and been dealt with by the 
court of 1st instance (p. 188). We think the learned judges’ deci- 
sion with regard to the objection under section 42 is too broad. 
No doubt itis the duty of an appellate court, as a court of error 
to see that the decree under appeal is correct ; but we do not 
think it is always or necessarily correct to ssy that the appellate 
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* Muhammad Husein v, Khushalo (I. L. B, 8. A 131 at 134.) 
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court has only to see that the decree of the 1st conrt was wrong 
when it was passed. 


Suppose possession is sought on a lease for a term where the 
lessee is not put in possession. The court of lst instance dismisses 
the lessee’s suit on the ground that the lease was not genuine or 
was invalid &. The lessee appeals, but before tHe appeal can be 
heard the term of the lease expires. Can the appellate court 
award to the lessee possession notwithstanding his term has expired ? 
We think not. He may be entitled to mesne profita or damages, 
but that is a different matter. 


But suppose the lessee obtains a decree for possession*in the 
1st court, and the lessor appeals, and then the term of the lease 
expires, surely it is contrary to reason and all principles of justice 
to reverse the decree on the sole ground that the lease has expired. 


On the facts reported in 12 Madras, p. 186, it seems to us the 
decision is not beyond doubt. The judges say that the plaintiff 
_may go on with the suit for declaration though the widow had 
died. When the plaintiff has become entitled to possession, how 
can a court give him for the firat time a declaration. It will not be 
a sound exercise of discretion to grant this declaration. Of courso 
Where the Ist court has granted a declaration, then the 
matter stands on a different footing. It is then no answer to 
say that the plaintiff (reversioner) has got aright to posses- 
sion accruing to him «n the widow’s death. Where the lat 
court has for some reason or other—however wrong the reason 
_ might be—refused a declaration, and the reversioner appeals the 
appellate court has to see whether, under all the circumstances, a 
declaration can be granted. The appellate court cannot be exer- 
cising a sound discretion in granting a declaration when at the 
time it makos the declaration the plaintiff has no longer a contin- 
gent interest. Woe do not say the proviso to section 42 applies to 
such a state of facts, That may not be. But the section is not 
exhanstive as to the law as to declaration, and the circumstances 
under which a declaration can or cannot be granted are not lad 
down, The Privy Council have held in Fischer v. Secretary 
of State, 26 [. A. p. 16 that the English decisions may be looked 
at, and we do not think English courts will grant a declaration 
under the circumstances above described. 


e 
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The decision in 8. A. 897 of 98 supports our view, and the 
High Court refused to grant a declaration. 


The learntd Judges in 12 M. 186 refused to grant an amend- 
ment for adding a prayer for possession. No doubt the plaintiff's 
cause of action when the widow is alive is quite different from that 
which accrues o the plaintiff (reversioner) when the widow is dead 
(l. L. R. 4 Cl. 528-525). Pershad Singh v. Chedee Lall, 15 W. R. 
l; Bishonat Burma v. Sreemutty Shushes Mookhee’s 20 W. R. 1; and 
the suit may be ofa different character. But we do not think 
that the plaintiff by amending his plaint (for a declaratian) into 
one of posseasion turns a suit of one character into a suit of an- 
other inconsistent character and the judges will be exercising 
` a sound discretion in allowing the amendment (sec. 58, C. P. C.). 
The decision in 12 M. 186 is however against this view, and the point 
seems neither to have been argued nor considered in the unreport- 
od judgment in S. A. 891 of 98. It may also be said that the 
suit being only of an exceptional nature, no hardship acorues to 
the reversioner when he is to begin anew snother suit. The suit 
being of a spocial character and allowed to the reversioner under spe- 
cial conditions he must take the privilege subject to the limitations, 
Tt may further be said thatthe policy of the lawin preventing 
multiplicity of suits does not apply ; because when the reversioner 
is given the right of suit to protest his contingent interest, the law 
contemplates at the same time, a further suit by the reversioner 
when his right becomes vested. Wo, however, think that it is 
taking a too restricted view of the reversinner’s rights. Suppose a 
plaintiff in possession brings a suit for declaration of his title as 
the defendans sets up an adverse right. Subsequent to suit, the de- 
fendent under color of his alleged titles ousts the plaintiff from pos- 
session, cannot the plaintiff be allowedto amend his plaint ? Notwith- 
standing the particular tendencies of different judges at different 
times and the variety of decisions of the different courts in conflict 
with one another, we think there is only one answer to the above 
question and that is that the plaintiff ought to be allowed to amend 
the plaint by adding a prayer for possession (Bishop Mellus v. 
Vicar Apostolic of Malabar, I. L. R., 2 M. 295 at p. 208). Qr again 
suppose a judgment-creditor attaches property of another and brings 
it to sale. The real owner objects, and he is referred to a eregular 
suit which he brings. The sale proceeds and the purchaser oust 
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the real owner from possession (either by color of court process 
or some other means). Surely it cannot be said that the real owner 
should proceed with the suit under section 288 and ebtaifi a setting 
aside of the order or a bare declaration or tbat bis suit should 
be dismissed and he allowed to bring a fresh suit wherein ho 
ought to ask in addition a prayer for re-instatemenj of possession. 
In that case we do not think there can be any doubt that the plain- 
tiff will be allowed to amend his plaint. In the same way we should 
think the sound rule is for the court to exercise its discretion in 
allowing the reversioner under the new state of facts set forth above 
(viz., the widow’s death) to amend his plaint, We do not think that 
the fact the plaintiff is enforcing originally a right to protect his 
contingent interest and that his rightis of another character on 
the death of the widow makes any difference in the exercise of the 
discretion by the court. 


If thereversioner is successful, then the widow aud straugor 
should have appealed. A question might arjse whether the widow 
alone has a locus stands to maintain the appeal. The answer is that 
she has an interest, for she has to protect herself from the liability 
to pay costs if any awarded against her, and she has to give good 
title to the purchaser. Of course in the latter caseit may be that she 
has to ask thealiense to join the appeul and tell him that she is willing 
to get him a good title, but if he refuses, then she is excused from 
performing her part of the covenant aud she has no other locus 
stands, provided of course there is no liability imposed on her to pay 
costs, There is no abatement where there is a liability imposed on 
the widow to pay costs, Ifthe stranger or both the widow and 
stranger appealed, then the widow’s death pending appeal becomes 
immaterial. 

(a) Lf the reversioner is to die in the course of the suit and before 
judgment, then we have to consider whether the cause of action 
survived and the suit did not abate. 


It has been held, and we think rightly, that if a widow sues or 
is sued on a cause of action accruing to the husband or to her in 
respect of the estate, then the next reversioners upon her death are 
partic representatives within the meaning of Sections 868, 865 and 
868, C. P. C. Here the next reversioners, though they donot claim 
under’ her, are represented by her and therefore it is right on 
principle’ to say that the cause of action survived to them. Of course 
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if the widow sues or is sued ou a cause of action which is purely 
personal to herself, then her own heirs and not the reversioners, 
(the heirs of thé husband or other last male owner), will bs the 
proper legal representative to continue such action or other 
personal claim. 

But in the aase of a reversioner’s suit it cannot be said that 
one reversioner claims under another, nor can it be said thathe re- 
presents the others. A legal representative within the meaning of 
the said sections of the Civil Procedure Code is one who is con- 
nected to tho deceased by blood or other relationship or by reason 
of the estate having been assigned over by the deceased to him. A 
legal representative who is so Ly blood or other relationsbip is the 
heir under the Hindu Law. Bat when a reversioner (plaintiff) 
dies, his heir at law as such, viz., his son, &c., will have no 
interest in the suit. It may happen, as it often does, that 
the reversioner’s (plaintiffs) son is so removed from the last 
male owner that he is only a remote reversioner. The immedi- 
ately next contingent reversiouer who now happens to become the 
presumptive reversicuer is not the legal representative of the 
deceased plaintiff and cannot revive the suit. The suit of the 
original plaintiff being to declare that an alienation is not binding 
on the presumptive reversioner and any other questions being 
foreign to such suit, itis not conceivable how such suit could survive 
to others. Supposing he obtansa decree and dies, that decree 
becomes infructuous. While so, if he dies before decree the cause 
of action abates altogether with the death of the plaintiff. This 
is consistent with the principle that a decree obtained by one rever- 
sioner is not res judicata for or against another. 

It is the plaintiff that spends for the suit, and if costs are to be 
awarded it can only be against him and his estate. If the case 
should be unsuccessful, it cannot be coutended that other rever- 
gioners will be made to pay them. 

If the reversioner dies after decree then, as in the case of the 
widow (b), two sets of facts may arise. 


The reversioner may be successful or unsuccessful in his suit. 
If he is unéuocessful, another person may be the reversioner and 
his son may not have any rights or, if any, only a remote right. 
The son has no locus stands to continue the appeal so far ds the 
declaration is concerned, but he has a right to proceed with the 
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appeal so far as the question of costs is concerned according to the 
decision in Govinda y. Perundevi, I. L. R., 12 M. 186. If this be so, no 
other person (4. e., the contingent reversioner who Becomes presump- 
tive on the death of the plaintiff) can continue the appeal. The 
contingent reversioner who becomes now the next presumptivo 
reversioner can bring only a suit of his own. Me does not claim 
under the deceased, and heis not the lutter’s representative. We 
very much doubt whether the courts will be inclined to consider 
the question of costs alone whichis the only question the son is 
interested in disputing. Of course we do not ssy that it comes 
within the principle that no appeal lies on the bare question of 
costs. The courte have a discretion in the matter of costs, and 
probably they might hold they refuse to exercise their discretion 
under the circumstances as the son has no interest or locus stands in 
disputing the alienation. If the factum or the validity of tho 
alienation is to be gone into in determining the question of 
costs, surely no court will be inclined to disturb the bare finding 
as to costs when the other legal representative has no locus stands 
to dispute the alienation itself. If the son or other legal represen- 
tative is alsothe near heir of the propositus (t.e, the person 
from wiom the widow took the estate) then the matter will stand 
on a different footing. It is uot then correct to aay that the son 
or other legal representative has no interest to dispute the alie- 
nation. As regards the declaration, of course he does not claim 
under or in right of the original plaintiff, and he cannot Le said to 
be the legal representative (in the proper sense of the term) of 
the original plaintiff. As regards the question of costs he is enti- 
tled to appeal or to continue the same. As regards the alienation 
he, a8 a matter of strict law, cannot continue the appeal (or cannot 
appeal) for the reasons we have already stated. But the difference 
may not altogether be seen, and it may seem anomalous to say 
that he has to bring a suit and prefer an appeal in both of which the 
‘question of alienation has to begone into. It may also be hard to 
drive him tos suit under the circumstances. Probably the courts 
may be induced to deviate from a strict or rigid adherence to 
pringiple-and to the letter of the law and to hold that the son or 
other legal representative in such cases (+, e., where he is also the 
nexreversioner to the estate in question) may proceed with the 
suit or appeal, This happened as a fact in Sri Raja Bao Lakshmi 
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Kantayimma v. Sri Raja Inuganti Gopala Row, 25 J. A. p. 102, 
though the point was neither argued nor considered. Of course 
there is the difffbulty that he may have consented to the alienation, 
and it isa moot question whether that point can be considered 
in appeal. 

Where a question arises whether the original plaintiff is related 
at all to the propositus, the grounds for holding that the repre- 
sentative of the original plaintiff may continue the appeal will be 
stronger, a8 a decision on the relationship will be binding on the 
parties or their privies. For instance, A, a reversioner sues B, the 
widow and C, her alienes. One of the contentions is that A is not 
related to the propositus, and as such has no right atall. The Ist 
court holds that Ais not at all related and is an utter stranger. 
This decision will bind A’s representatives also. B and O can 
set up this decision in any other suit by A’s representative where 
the question of relationship to the propositus is also in issue. 
Similarly a decision in favor of A viz., that he is related to the 
propositus will enure in favor of A’s representatives as against B 
and ©. Under such circumstances if the original plaintiff fails in 
the snit and where as son is also the next reversioner, there are 
stronger grounds for departing from the strict principle and to 
allow A’s son fo continue the appeal. . 


If the reversioner succeeds and dies pending appeal by the 
widow or alienee, the question is whether the latter are entitled’ to 
say that there is no person to represent the original plaintiff, and 
the appeal therefore abates. The suit, of course, cannot abate, as 
there has already been a decree. No doubt the decree might 
become infructuous by the death of the reversioner. But that is a 
quite different matter. The widow and alienee are entitled to 
proceed with the appeal. Against whom are they to proceed with the 
appeal? They can make the legal representatives or heirs of the 
original plaintiff parties under the authority of the decision in 
12 M. 186. The principle that the duty of the appellate court is 
to see as a court of error whether the decree ag passed is wrong 
or otherwise applies forcibly to this part of the case. As regards 
costs he can certainly appeal, and all the questions arising in a 
reversioner’s suit may be considered. If the decree is wrong, iè may 
be reversed and the snit dismissed, or if it is right, the appeal may be 
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simply dismissed. The heirs of the original plaintiff cannot say 
they are not the proper parties to be made in appeal for the 
widow and alienee are entitled to get a reversal of*the decree for 
costs which enures only to the heirs of the original plaintiff, 


The question is whether the next reversioner who is not also 
the heir of the origina) plaintiff oan come in. We submit that the 
answer to this question must be in the negative. In such a case as 
this, the solution of the question is not affected by any consider- 
ations of convenience. On the other hand we think convenience 
requires that they should not be brought in and are not entitled 
to be brought in, as otherwise questions affecting estoppel and con- 
sent and many other matters have to be considered newly in 
appeal. If, however, he is also the heir of the original plaintiff, onr 
observations at pp. 68 and 69 apply. 


P. R. GANAPATI ATYAR. 





, NOTES OF INDIAN CASES. 


—Kanni Ammal v. Ammakannu Ammal, I. L. R., 23 M. 504. 
The purchaser from one of two daughters jointly succeeding to 
some property with the limited estate of daughters under the Hindu 
Law was held entitled to enforce a partition against the other. The 
decision is in accordance with the modern development of Hindu 
Law. There is a somewhat uncertain ring about the older cases 
on this question. As between themselves, it is said, co-widows or 
daughters are not entitled to enforce partition as a matter of right 
though partition is allowed asa matter of convenience. The pur- 
chaser from one of the joint owners, though he wonld seem to be 
in no better position than his vendor, is held entitled to enforce it. 
What is a rule of convenience with the life-estate holders becomes 
a matter of alegal right, because a stranger purchaser cannot be 
bound'to enjoy the estate jointly with another. From this it would 
seem,to follow, and the learned Judges are prepared to accept the 
position, that one of two co-widows or daughters is entitled to 
demand a partition of the property whatever the old notions might 
have been. Mr. Justice Bhashyam Iyengar sitting with Mr. Justice 
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Shephard held in a recent case, with characteristic courage that 
op-widows are entitled to partition, 
e 


d 

Vaikuntam Ammangar v. Kallapiran Ayyangar, I. L.R., 28 
M. B12.—This is an interesting case. The plaintiff, a widow, seeks 
to obtain from her husband’s brother money expended by her for her 
daughter’s marriage. We think it is Hindu Law that the brother 
who takes the entire property by survivorahip is burdened with an 
obligation to provide for the marriage of his brother's daughter out 
of the family property, and we imagine it would be competent for the 
daughter to sue her father’s brother for her marriage expenses either 
before marriage, or if there has been a claim and refusal by him, after 
the expenses are incurred. But, we think, it is open to doubt whether 
the mother of the girl is entitled to maintain an action in her own 
name for such expenses incurred by herself or out of borrowed 
funds. 


The learned Judges appear to think that because the husband’s 
brother is under an obligation to provide for the expenses,—the 
widow is a person who has the right to enforce the obligation. 
The obligation is not towards the widow, and we fail to see how she 
is competent to enforce it. Under the Hindu Law the mother is 
nnder an obligation to give the daughter in marriage like the 
father’s brother, no matter what the order of precedence. Nor can 
we follow the learned Judges in their opinion that 8. 69 of the 
Contract Act has anything to do with the case, The interest in 
making the payment referred to in S. 69 seems to be clearly 
pecuniary interest ; niere affection or even moral duty is not within 
the scope of the section, Theremay be sympathy for the widow- 
plaintiff, but we think itis not good law to declare her right to 
maintain the suit. - 


Abdul Rahiman Saheb v. Ganapati Bhatta, I. L. R., 23 M. 
517.—In the course of a proceeding under the Guardian and Wards 
Act, the Judge passed an order of injunction and appointed a 
roceiver. An appeal was preferred, and upon objection being taken 
that there was no appeal, the High Court was of opinion that although 
the Judge had no jurisdiction in a proceeding under the Act to pass 
the order, still as he had purported to pags the order under 
Ss, 492 and 498, an appeal lay under 8,588 of the Code. “If the 

10 
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Judge had no jurisdiction to pass the order in question, it -was 
competent to the High Court to set it aside under S. 622. But we 
doubt whether an appeal lay, and Ss. 492 and 508eare dpecifically 
confined to suite, and it is from’such orders in suits thatan appeal 
is provided by law. We do not think that the decision of the 
Privy Oonncil in Hurrish Chunder Choudhry v..Kalt Sundari 
Debsa, 10 I. A. 4 supports the decision either. All that the 

' Privy Council observed there was that an appeal lay from the 
order of a single judge passed without jurisdiction to a Bench of 
two Judges. That turned entirely upon the question whether that 
was a judgment under the Letters Patent. It seems difficult to 
maintain the broad proposition that there is an appeal in a proceed- 
ing under a particular enactment, merely because an order without 
jurisdiction which would be appealable if passed under another 
enactment has been made by the court. There are, of course, cases 
where in proceedings under a particular enactment an order under 
one section is appealable, where an order under suother is not, and 
the court wrongly passes an order under the appealable section, 
an appeal is then entertained to correct the error of the court be- 
low. Such cases seem to us to be altogether different from the one 
with which the learned Judgos had to deal. 


Narayana Ayyar r. Kumarasami Mudaliar, I.” L. R., 23 M. 
587.—The decisions of the Madrasa High Oourt have rendered it 
practically impossible to frame a proper suit against an erring 
trustee of a temple. It has been held that a snit to removes 
trustoe does not lie under 8, 539. It is doubtful whether you cau 
ask fora scheme except in a suit ander 8.539. It has again 
been held that a mere suit to remove the trustee without a 
prayer for the appointment of a new trustee and possession being 
delivered to him cannot be mamtained. Itis, therefore, a relief to 
find the High Court holding in this cage that in a suit ms- 
tituted with leave under the Religions Endowments Act, XX 
of 1888, that a trusteeand a mere worshipper may join together for the 
removal of a trustee defendant and may ask for a scheme in such 
a suit if leave has been obtained under S. 589. The plaintiffs 
deser?e to be congratulated on their having discovered a means of 
combining the provisionsof S. 589 with those of the Religious 
Endowments Act. They could sue for the removal ina suit instituted 
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with leave under the Temple Act. And we are happy to find the 
learned judges telling them that they could combine a prayer for 
a schemeghavigg obtdined leave under S. 539 without being driven 
to a lower court (court of the lowest grade) in a fresh suit. 


Queen Empress r. SanKaralinga Konne.—I. L. R., 28 M. 644, 
—Whether the’Legislature intended it or not, we feel that at all events 
one terror has been removed from the person who has the misfortune 
to be tackled by the Police in the course of their investigation. There 
have been numerous prosecutions of persons charged with not 
having spoken the truth to the Police in answer to questions by 
them; and the Police have always been realy with evidence that 
the man said something different from their version of the trath 
Such a power to prosecute for alleged untrue statements to the 
Police has been an engine of oppression especially in out-of-the- 
way places. The omission of the word truly in S. 161 of the 
Criminal Procedure Code has given a much needed immunity. 


Vythilinga Padaiyachi v. Seetaram Ayyar.—1l.L.R.,23 M. 449, 
—This case raised two interesting qaeations. In an action upon 
an assignment upon s foreign judgment for recovery of a debt, 
the assignment having been made in British India, though the debt 
was incurred, and payable in the foreign country, the judgment- 
debtor raised the plea that the assignee was not entitled to recover 
more than whathe paid for the assigninent under 8. 185of the Trans- 
fer of Property Act. The Court overruled the plea on two grounds. 
In the first place the liability of the debtor being regnlated by the 
lez situs, and in the case of a debt and a judgment thereon the 
situs of the debtor is the country where the judgment is pro- 
nounced, the law of the foreign country not recognizing any 
principle similar to that of S. 185, the debtor was liable to pay the 
whole amount. The second ground upon which the plea was over- 
ruled was cl (d) of S. 185, under which the court held that “ judg- 
ment” included a foreign judgment. 


The first ground taken by the court seems fully supported by 
the cases quoted by Dicey, at pp. 584and 585, Conflict of, Laws. 
And we are not prepared to say that the interpretation placed on 
the word “judgment” is otherwise than correct. e 
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Murugesa Chetti s. Annamalai Chetti, I. L. R., 28 M. 458.— 
Various questions of interest appear to have been argued in this 
case, but it is to be regretted that the court refrainesl from express- 
ing their opinion upon the points referred to towards the close of 
the judgment. There can hardly be any doubt that a person can- 
not be said to be carrying on business at a place merely because 
another member of the undivided family carries on some business 
there. 


The second question pronounced upon by the court as to 
whether an action would lie upon a foreign judgment where tho 
defendant had been adjudicated a bankrupt and a syndic appainted 
to take charge of his property before the action is brought 
is not so free from difficulty. The case is under appeal to the 
Privy Council, and the decision relied on Quelin v. Moisson, note 
to 1 Knapp 265, will come under review of their Lordships of the 
Privy Oouncil. Whethor the change in the law of France since that 
decision was pronounced affects the question will also be a matter 
for consideration for their Lordships. 


Kunhi v. Makki, I. L. R., 28 M. 478.—S. 276, Civil Pro- 
cedure Code, avoids any private alienstion by a judgment-debtor 
as against all claims enforceable under a subsisting, attachment, 
The right of other deoree-holders who have applied for execution 
but not attached the property to rateable distribution in case any 
money is realized in execution by the attaching decree-holder, does 
not entitle them to avoid the private alienation where the attaching 
decree-holder is paid off otherwise than by execution any more 
than it entitles them to claim a share in moneys voluntarily paid 
by the judgment-debtor to the attaching decree holder and not 
realized in execution. 

Thandavaraya Pillai r. Subbayya—I.L. R., 23 M. 483.— 
This is an important and useful decision upon an enactment 
which, though full of defects, seems destined to have unavailable 
longevity. We do not know whether committee members will 
welcome the decision, but we have no doubt that the course laid 
down *by the court that temple committees should dispose of 
matters of importance in meeting assembled after due notice is the 
only fight and legal course. The arguments in the case fully 
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reported at pp. 118 and 119 in the report of the sume caso in 10 
M. L. J. R. put the matter beyond all doubt. 


Venkatakrithnamma » Anna Purnamma, I. L. R., 23 M. 
486.—A dissentiont sapinds impugned an adoption on tho ground 
that the authority conferred by the majority of the sapindas in 
which he did not concur was not sufficient to validate the adoption. 


There is no rule that every sapinda should concur in giving 
the authority, and looking at the reason of the law requiring such 
authority, it is difficult to maintain that a dissentient member is at 
liberty to nullify an adoption. Mr. Justice Subrahmansa Atyar 
appears to go further when he says, “it would follow that any 
distinction based on the degree of relationship as to whose assent is 
or is not essential becomes immaterial.” Whether the assent of 
more remote sapindas when the nearer sapindas refuse it, or the 
assent of a minority when the majority refuse it, would be suffi- 
cient to validate an adoption are questions on which no definite 
pronouncement is made, although the learned judgo seems inclined 
to hold that the assent would be valid. 


SUMMARY OF RECENT CASKS, 





Practico—Parties—Representatice action—Joinder of parltss 
and causes of actton, 


The Duke of Bedford v. Ellis [1901], A. C. 1 H. L. (Œ). 


The decision of the Court of Appeslin Ellsa v. Duke of Bedford 
([1899] 1 Ob. 494; See 9 M. L. J. p. 256) was affirmed by a 
majority of the House of Lords. To put the matter shortly, the 
Duke, who was the owner of a market constructed under a special 
Act of Parliament, ignored the rights alleged to be conferred by the 
Act on the class of “growers” and interfered with some of the 
growers vending their goods in the market. Those who were 
interfered ‘with joined in suing for a declaration of the rights of 
“ growers’ under the Act and for damages for the wrong done to 
them individually. The questions were, can the plaintiffs bring B 
representative action? can they join the causes of action arjsing 
from the district wrongs done to them individually f 
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The majority of the Honse (Lords Macnaghten, Morris and 
Shand) agreeing with the Court of Appeal held that a common 
interest in the declaration claimed was enough to justify & represen- 
tative action and that a common beneficial proprietary interest was 
not necessary. On the other point they held thatthe Duke having 
injured the plaintiffs severally in pursuance of a persistent denial 
of growers’ rights under the Act, they could join tder Order XVI, 
Rule 1 which permits joinder of plaintiffs ‘in respect of several 
claims if they arise “ out of the same transaction or sories of trans- 
actions.” 

Of the dissenting judges, the Lord Uhancellor gave no reasons 
lest he might prejudice the case upon the merits. Lord Brampton 
does not seam to dissent from the statement by the majority of the 
rule as to representative action. But his reasons for holding 
against the respondents on both branches of the question are two- 
fold, (1) that a representative action can be constituted if the 
question in respect to which there isa common interest was the 
only question raised in the action and not otherwise, and (2) that 
Rule 1 of Order XVI was not intended to “authorise the joinder 
in the same action of two or more plaintiffs suing in respect of 
different causes of action.” 





Bankruptcy—Jurtsdtciton—Non-resident foresgner—Trade in 
Rngland—Suspension of payment—Conveyance in trust for credi- 
tora—Act of Bankruptcy— Debtor.” 


Cooke r. Charles A. Vogeler Company [1901], A. C. 102 H. L. (E). 
—The question in this case was “whether a foreigner who has 
never been in this country and has himself personally done no act 
within the jurisdiction of the Bankruptcy courte of this country, oan 
be made bankrupt by reason of his having traded through an agent 
in this country, and having done an act in his own country which, 
if he had done it here, would undoubtedly be an act of bankruptcy.” 
Their Lordships held approving Hz parte Crispin, L. R. 8 Oh. 874, 
Ha parte Blain, In re Sawere 12 Ch. D. 522 and Es parte Pearson 
[1892], 2 Q. B. 263, that he could not be made bankrupt and dis- 
chagged the receiving order passed by the Bankruptcy court on the 
application of his English creditors. 

bd orema a 
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Company—Paymont of calls by registered owner—Inability 
of Equitable owner to indemnify. 

Hardon v. Belilios [1901], A. C. 118, P. O. 

Where one person is the legal owner of shares in a company 
and another is the beneficial owner thereof, the latter is bound to 
indemnify the farmer in respect of calls which he has been com- 
pelled to pay. Itis no defence to say that they were not vendor 
and purchaser or that there was no contract between them or that 
the latter did not constitute the former a trustee. 


Of course difficulties might arise in cases where the beneficial 
owners.are tenants for life, or infants, but none arises in a case 
where they sre sui juris and cannot disclaim their ownership of 
the shares. 





Gaming—Partnershsp—Joint betting—Paymente by one part- 
ner—Claim for conirsbutton. 

Saffery r. Mayer [1901], 1 Q. B. 110. A. 

No olaim for contribution will lie in respect of losses in joint 
betting on horses, which have been met by one of the partners in 
betting, as the contract which is the basis of the claim is void under 
the Gaming Act, 1898. The Gaming Act of 1845 declared “all con- 
tracts by way of gaming or wagering” null and void. The Gaming 
Aot of 1892 rendered null and void all promises to indemnify for 
payments under or in respect of contracts rendered null and void 
by the Act of 1845. The facts of this case clearly fall within the 
language of the Act of 1892 as shown by Tatam v. Recve [1898], 
1 Q. B. 44, 


Ifthe claim had been to recover any advance made to the 
partner for the discharge of his share of the betting debts, the 
Gaming Act, it would seem, does not afford any defence, because 
the advance from which the cause of action arises is independent 
of the purpose for which the money was borrowed. 


Of course it may be said that the claim for contribution is in 
effects claim to recover the advance to the other forthe discharge 
of his share of the debt; but the real transaction is either the one or 
the other, and whether it is the one or the other will deterthine 
whether the payment was or not one under or in reapect of a void 

° 


contract. 
me me 
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JOTTINGS AND CUTTINGS. 

Civil Judicial Statistice, 1898 : Sale the numb¢r of actions 
begun in Scotland at 97,871, and the population at 4,249, 946 
inhabitants, the number of cases per 100,000 was 2,802°88, or about 
half as many as in England and Wales, but taking a country with 
a vary different legal system (Italy, in 1896), it appears that the 
cases begun per 100,000 were 8,318, or about twice as many as the 
Pea in England a Wales, 

* _ * 

The centralisation of cases in London, of which we hear so 
much from time to time, is not so exceptionally great as is popularly 
supposed, and this Master Macdonell shows by assuming the She- 
riff’s Ordinary Court, Sheriff’s Debts Recovery Court, Sheriffs Small 
Debt Court, and Justice of Peace Small Debt Court to be substan- 
tially the equivalent local courts, in Scotland to the county courts, 
the borough local conrts, and other local courts in England and 
Wales, and comparing the respective figures. It is then found that 
94,202 cases, out of a total of 97,871, or 96:25 per cent., were begun 
in local courte in Sootland, while in England and Wales the cases 
so begun were 1,198,707, or 98°85 per cent. of the whole. 

Under the heading of Chief Appellate Courts we find that in 
the Judicial Committee of the Privy Council the business exceeded 
that of any other year for the last quarter of a century, and some 
of the cases were mattsrs of great importance, such as Attorney- _ 
General for the Dominion, &., v. Attorney-General for the Provinces 
as to Fisheries and Fishery Rights in Canada. There were more 
appeals entered, more appeals heard, and a larger amount of fees 
paid than in any previous year in the history of the Judicial Oom- 
mittee since 1875. ‘The interlocutory motions were also more 
numerous. Notwithstanding occasional fluctuations, the business of 
the Judicial Committee tends to increase slightly, while that of the 
House of Lords remains almost stationary, with a slight tendency 
to decrease. It is noteworthy that in no fewer than 54 out of 189 
appeals no cosia were given. Master Macdonell is unable to give 
us any exact information about the financial position of the Jadi- 
cial Committee, as no retarn is made of the total expenditure; but 
it is. believed that the fees defray all salaries, &c., three years out 
of the four, 
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Master Macdonell here makes a comparison of the civil busi- 
neæs of the Cour de Cassation in France and the Courts of Appeal 
in Italy, glthoygh hes careful to point ont that these comparisons 
are apt to be fallacious as the jurisdictions of the tribunals com- 
pered differ greatly, but they are alike in being the ultimate Courts 
of Appeal, Making due allowance, however, for difference in 
procedure, it i$ remarkable that the annual appeals to the final 
Court of appeal in England and Wales are not 7:08 per oent. of 
those which came to the corresponding Court in France, and only 
2°18 per cent. of those that reach the final Courts in Italy. Of the 
legal system of most countries on the Continent it may be said 
thatthere is less centralisation, and that there are far more appeals 
than in England. The resulte of the appeals finally adjudicated 
by the House of Lords were 68°5 per cent. affirmed, 81°5 per cent. 
varied and reversed. The reversals in Scotch cases have been, as 
is sometimes the case, about twice as great asin Enghsh appeals 
which leads to the reference, perhape, that the Scotch judges are 
very weak, or the Lords are unsble to comprehend Scotch law. A 
notable feature of the returns for 1898 is the marked increase in 
the business of the Court of Appeal, and the returns for 1899 shows 
a still larger figure chiefly owing to the number of appeals under 
the Workmen’s Compensation Act. 


+ bs * * * * 


Some interesting information is given as to the parties concern- 
ed in litigation. Tb appears that in a very large proportion of cases 
public companies were either plaintiffs or defendants. Thus in 1897 
out of 400 actions in the Queen’s Bench Division, 89 or 22 per cent. 
were actions by limited companies, while 41 or 10 per cent. were 
actions against such companies. An analysis of the figures for 
1898 shows a somewhat similar result and confirms the impression 
as to the extent to which litigation is conducted by such companies. 
On the other hand an inspection of the figures as to the actions to 
which women were parties shows that the proportion of such cases 
to the whole body of litigation is very small. 

* * * * * 

Inthe Probate and Divorce Division thereis ground for noting, 
in regard to probate, the small number of wills which ‘are the 
subject of dispute. While the total number of wills proyed was 

5 s 
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41,652, and the number of letters of administration was 11,717 
the number of actions was only 169. Only in five cases was there a 
decree against the will. s e Py 

* * * * * 





REVIEWS. ° 


The Gensral Digest of Criminal Cases, 1862—1899. By D. G., 
CBANBNBUBG, 2nd Edition, Published at the Law Publishing Press, 
8 to 5, Bow Kireet. 


We have received from Mr. Cranenburgh, the well known Law 
Publisher, a copy of the Second Edition of his Digest of Criminal 
Rulings from 1862 to 1899. We note twovery useful features in 
this book which are not to be found in similar publications, Under 
each case abstracted, the names of the Judges who pronounced the 
decision are given, and there is a note of the subsequent cases in 
which it has been followed or referred to, and the earlier cases: 
which it follows. We had hitherto separate publications of index 
of cases followed or overruled. Mr. Cranenburgh’s Criminal 
Digest combines the usefulness of a Digest with such an index. 
We commend the publication to the Judges of Criminal Courts 
and the practitioners of such Courts. 





yo We beg to acknowledge with thanks the a of the 
following publications :— 


The Australian Law Times for February, 
Allahabad Weekly Notes for do. 
Bombay Lew Reporter for do. 
The Law Students Journal for do 
The Hducational Review for do. 
The Indian Review for. do. 
The Law Notes for do 
The Punjab Law Reporter for do. 


“Case and Comment for do 
Jho Kathiawar Law Reports for do. 
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The Green, Bag for February. 
The American Lawyer for do | 
Tha Harvgrd Law Review for January and February. 
The Oanadian Law Times for January snd February. 
The Canada Lew Joarnel for January snd February. 


The Lawyer for January aod February. 

Reports of Befkruptoy and Company osses, Vol. VILL, Pars L 

The Medico Legal Journal Vol. XVIIE, Noa 2 and 3% 

The Virgini s Law Register for January snd February. 

The Law Megasineand Review for February. 

The Jourual of the Society of Comparative Legislation. New series, No. VI 

, for December 1900. 

An Epitome of Personal Property Law by Kelke published by Messrs. Swoet 
and Marwei, Ld. 8 Chancery Lane, London. Price. Ga. 

Devolution of Real Bsiate and ddmimairation of Assis by Robbins and 
Maw—8rd Edition published by Mesers, Butterworth and Co, 13 Bell Yard. 
Temple Bar. London W. 0.—Price 16. 

Beaboras’s Law of Vendors amd Purchasera of Heal Property, bth Edition, 
by W. A. Jolly—published by Messrs. Butterworth aad Oo., 18 Bell Yard, Tompls 
Bar, London W. O. 

An Fpvioms of Boman Low by W. H. H. Kelke, H. A., published by Messrs. 
west and Manwell Ld. 8 Chancery Lans, London. Price 8a, 


The Yearly Digest of Reported casse by Bdward Beal, published by Messrs, 
Buiterworth and Qo., 18 Ball Yard, Temple Bar, W. O. London. Price 15, 


Transfer of Property in British India, By H. 8, Gour, M. A, published by 
Thacker, Spink and Uo, Calewtta. 
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TOPICS OF MALABAR LAW, 


s Tur KARNAYAN—HIS RAMOVAT. 





Wo have already dealt with tho powers of a Karnavan in the 
management of the property of his tarwad. We propose now to 
consider in what circumstances the courts will regard him as having 
forfeited the right to continue longer in his responsible office. 
The most frequent cause of the removal of a Karnavan is gross 
and continued mis-management of the affairs of the family, ‘but 
there are several other grounds which will equally disqualify 
him for continuance in the office. It is however a cardinal principle 
of law that however bad he may be, he continues to be manager 
until he is deposed by a decree of court. His position is a birth- 
right and not derived from the other members of the tarwad. He 
is not an agent appointed by them, though in some respects his 
powers and duties may resemble those of an agent. Nor is he 
mere trustee for them, for he has a proprietary Tight in the family 
property as any other member, thongh his position towards them 
may be analogous to that of a trustee, The tarwad cannot 
itself remove him even by the unanimous vote of its members. His 
position comes to him by nature like that of a guardian, and as 
in that case, he cannot be deprived of it except through the in- 
strumentality ofa court of justice. But while it is true that no 
one else has the power to remove him or to curtail his power, there 
may possibly be cases where Karnavanship may not vest in a person 
though he is the eldest male member of the family, or where 
he may cease to be the Karnayan in consequence of superven- 
ing eventa and where in consequence itis no longer necessary to get 
him removed by a court. Though there are no precedents on the 
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question,” we think there oan hardly be any doubt’ that when å 
person is an idiot or & lunatic, the Karnavanship will not vestn 
im, and if he becomes an idiot or lunatic dfterehé bas become 
Karnavan, we think it will work a cessation of his rights as Kar 
navan. Would the consequences be similar also in the case of phy- 
sical or moral disqualifications? In the latter gase, we think it 
impossible to hold that any particular defect or infirmity will tpao 
facto work a forfeiture of one’s status as Karnavan so as to make it 
unnecessary to resort toa court to remove him, unless the moral 
infirmity has completely deprived him of his intellectual capacity 
and he has become an idiot. Similarly in the case of physical defects 
wethink that unless they are accompanied by an idiocy, it will’not be 
necessary to get a decree for removal. There are no religious 
considerations unfitting a person suffering from any physical, in- 
tellectual, or moral infirmity for the office of Karnavan. There are 
no religious ceremonies which a Karnavan as such is bound to per- 
form directly, and in any case there is no warrant for any argu- 
ment that the capacity to perform religious ceremonies is a necessary 
qualification for the office of Karnavan. The rules of ordinary Hindu 
Law rendering a person unfit to inherit in consequence of physical 
defect which are supposed also, to make-him unfit to perform 
religious rites for the benefit of deceased ancestors, do not apply to 
those governed by the Marumakatayam system. “But there can 
be no doubt that it is open to the court to remove any person from 
the office of Karnavan if the physical infirmity is such as to incapa- 
citate him to discharge the duties of it. In Kanaran v. Kunjan, 
I. L. R., 12 M., 807, the Court removed a Karnavan on the ground 
that he was blind. (The blindness was not cogenital). The 
Judges, Collins and Wilkins, JJ., say “we are of opinion 
that a blind man is not a fit person to be the Karnavan of 
a tarwad and to permit a blind man to continue to ocoupy the 
post under such circumstances as those disclosed in this. cage 
would inevitably tend to ruin the tarwad.” In the particular 
case the Lower Conrt'had found that in addition to being, blind, 
fhe Karnavan had been guilty of misconduct. It may be doubted 
whether blindness by itself is sufficient to justify removal from 
the Office. It is not difficult to conceive of casos where a blind man, 
especially where the blindness is not cogenital, may be thoroughly 
capable of administering the affairs of the tarwad. It would 
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be going too far, we think, to lay down the proposition in the 
broad terms that apparently the learned ‘judges were prepared to 
do. Dr. Qrmsby in his outlines of Marumakkathayam law, atates 
the proposition more cautiously. “A Karnavan can only be 
removed by the decree of a competent court... . .. ..(2) In that he 
is physically or mentally incapable of transacting ite affairs.” The 
question, therefote, will be, whether in consequence of physical defect 
he is incapable of transacting the affairs of the tarwad. In 
gome cases, as in the case of deaf and dumb persons, the presumption 
of incapacity may be practically irrebuttable. But the test is that 
laid down by Dr. Ormsby. This is the view apparently accepted 
in Ukkandar v. Kunhunnt, L L. R., 15 M., 488. In that case 
Subramania Atyar and Best, JJ., also held that a Karnavan cannot 
be lield to have vacated his office merely by becoming blind, and 
a stranger to the tarwad cannot resist a suit to recover possession 
of tarwad property by the Karnavan by pleading that he ceased to 
be Karnavan in consequence of his blindness, and that it is for 
thé members of the tarwed to get him removed, if he is unfit to 
continue in his office. In Ukkandan Nasr v.. Unnikumaran Nasr, 
6 M. L. J. R, 189, Shephard and Subramania Atyar, JJ., re- 
moved & ai on the ground that he had been convicted 
of murder. Their Lordships held that by ‘the conviction he had 
become unfit to be the guardian of the minor members of the 
tarwad and to rule the domestic affairs of the tarwad. Their 
Lordships said “the position of the Karnavan requires him to 
be brought into intimate association with the members of the tar- 
wad. He is the guardian of the minor children, and in other respects 
in the position of the father of the family. It would be monstrous for 
the court to compel the family to submit themselves to the anthority 
of a man who had been convicted of murder, especially a murder 
of a member of a tarwad.” We think that in all cases when the 
‘Karnavan becomes unfit to discharge any of the important duties of 
the office, the members of the tarwad are entitled to have, him- 
removed, Although, as already pointed out, B Karnavan i is not & 
mere tristee, there can be no doubt that he occupies a fiduciary 
position towards the other members of the tarwad, and that if-he i ig 
unfit to fill that position he ought to be removed. In fact he 
may be said to be both a ‘trustee and guardian in addition to 
being a co-proprietor with the othor members, The faot ‘Hat bs 
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is & co-proprietor will not relieye him from his responsibilities as .a 
guardian and trustee and the court will remove him, if he can- 
not discharge those responsibilities. No hatd and fast, rules can 
be laid down as to the moral delinquencies which will entail his 
removal. The court will'have to decide in each case whether they 
are so great as to render his continuance in the office unsene. -Ib 
` willno doubt have to be remembered that the officd is one which he 
has by right and notby appointment by court, and the question-which 
the court will have to consider is not whether he is the fittest 
member of the tarwad to occupy the position of Karnavan, but 
whether it has been clearly made out that he is unfit to discharge 
the duties of a manager, trustee and guardian. At thee same 
time, it cannot be forgotten that the junior members not being 
entitled to partition sre entitled to require that the affairs of the 
tarwad shall be managed by a proper person. And the court 
should not hesitate-to exercise its jurisdiction, when it is clear that 
the interests of the tarwad require the removal of the Karnavan. 

We have already referred to the few cases where the court has 
exercised its jurisdiction on the ground of physical or moral unfit- 
ness of the Karnavanto hold his office. But the chief difficulty 
is in deciding what kind or extent of mismanagement is sufficient 
to justify the removal of a person to whom no prima facte unfitness 
for the office can be attributed, and there is great difference in the 
standard of good conduct adopted by different judges. 

In the earliest case on the subject, the provincial court of the 
western division held that “the courts of justice can only interfere 
in the event of its being proved that the Karnavan or the senior 
has shown himself to be unworthy of such management for ince- 
pacity or gross extravagance, and inattention to just claims and 
wants of the janior members when he may be set aside and another 
of the seniors put in his place.” See p. 98 of Moore's Malabar Law. 
Ina later case Mr. Holloway as Oivil Judge, said, “It is quite 

“olear that such removal will be ordered where the conduct which he 
has pursued shows that the family affairs cannot be safély left in 
his hands”’a simpler and more correct test—page 04, Ibid. In 
another case he said, “ I allow thet it should never be done without 
cleat proof, that the conduct of the head is caloulated to beggar 
the family.” The learned judge found that this had been made 
gut in the particular case, He could hardly have intended that it 
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was necessary to show thatthe family was actually beggared by the 
conduct of the Karnavan. In the case of the Valia Thamburatt: of 
the Pudia Kovtjagom,*Madras Law Reporter 180, the same learned 
judge said, “I do not agree with the Subordinate Judge that one 
act of misfeasance on the part of the Karnavan is enough for the 
court to take action in the matter. To warrant such a proceeding, 
there must be efidence of a course of conduct on the part of the 
Karnavan of a kind tending to defeat the very purpose for which 
the tarwad is in existence.” Whatis this purpose? The learned 
Judge’s -statement is of very little use a8 general proposition. 
Perhaps the leading case on the subject is Hravanni Ram Varman 
v. ltteppu Ravi Varman, I. L. R., I. M. 158. In that case there were 
only two male members in the tarwad. The Subordinate Court 
found that the defendant was guilty of serious misconduct, but that 
the plaintiff was quite as bad, if not worse, and it therefore dismissed 
the suit. The District Court on appeal appointed a receiver to 
manage the estate. The High Court considered this course quite 
unjustifiable, and reversed the District Court’s decision. They . 
characterised the litigation as’ of a kind which was of recent growth, 
fostered by the sympathies of judges who were themselves Anan- 
dravans. They proceeded, “ It was said, no doubt, on a mistaken 
principle, that a man can prolably be removed whenever a single 
departure frorħ his duty to act equally for the benefit of all can be 
proved against the Karnavan. In sucha stateof property and 
family relations as that of Malabar, there must be constant conflict 
of interest with duty. This, however, throws upon the court in case 
of such conflict the duty of checking acts referable to interest of 
that character, but it by no means justifies the treatment of the 
Karnavan as & mere trustee, officer of corporation, or other. person 
to whom he has been likened. The law in this case, as in so 
many .others, has suffered from the pressing of a false analogy. 
The pérson to whom the Karnavan ‘bears the closest resenolance 
is the father ofa Hindu family. Like him his situation as head of 
the family comes to him by birth, He should certainly not be 
removed from his situation except on the most cogent grounds. 
The office is not one conferred by trust or contract, but is the off- 
spring’ of his natural’ condition, Expediency speaks the*same 
language as the law. Benefit seldom accrues to a family or an 
institution from removing one man and putting in another. * 1t is 
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generally the substitution of the empty leech for the full one, - The 
ae that this removal wilLtake place on the slightest grounds has 
led in this very family to.along course of ‘itigatjon which myst 
have caused much of the expenditure complained of. It is stirring 
up family quarrels thronghout the district, and no more striking 
instance than the present of the inexpediency of such a. compae 
could be given.” ee ait 
They oleerve later on, “ Compelled to choose betwesn. intro- 
ducing a stranger and leaving the management in the hands of him 
to whom law and cugtom assign it; there can be no doubt on the 
facta of this case that we ought to choose the latter course, Tho 
state of families and properties in Malabar will always ‘create 
difficulties. Their solution will not be assisted by bringing jin the 
anarchy and insecurity which will always follow upon any attempt 
to weaken the natural authority of the Karnavan,”—Hravanni 
Revivarman v. Ittapu Reviwarman, I. L. R., 1 M. 158. 


- Weare afraid that this decision has been “somewhat mistinder- 
stood, and has not led to much good. The statement i is, no ‘doubt, 
correct ‘that a Karnavan is uot a mere trustee or officer of & corpo- 
ration, and that his position bears close resemblance to that of the 
father of a Hindu family. But at the same time, as the learned 
judges themselves point out,. “There is constant conflict of interest 
with duty in the Maromakkathayam system of society,” A large 
number of persons of very different degrees of relationship to each 
other are often huddled ‘together into a family; and yet the 
children of the malé members do ‘not belong to it. The temp- 
tation to sacrifice the interéste of this artificial family to ‘those of 
one’s own children who have no legal position in it, is extremely 
strong and generally prevails over the sense of legal duty. The 
junior members not being entitled to partition or generally even to 
a separate allowarice for maintenance are absolutely at the mercy 
of the Karnavan. The conduct of the Karnavan therefore requires 
to be ‘vigilantly watched. In former times before the organisation 
of the British courts, the members of the family were able to bring 
an erring Karnavan to-reason or to oust him from his position by 
their own foros and by the moral force of their neighbours. ` But- 
that is no longer possible under the British law, And we. think 
meee courts, p protecting the Karnavan, in ‘the discharge of 
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‘hia duties, must compel him tò discharge them’ strictly: The orly 
reasonable test in such cases is whether the affairs of the tarwad 
‘are safe in*the Rands of the Karnavan. It is quite possible that 
a single transaction may show that he is unfit for hie office. It is 
not necessary that breach of trust or misappropriation should be 
brought home jp him. ` If he is guilty of gross negligence in the 
discharge of his duties, whether in preserving the family property, 
or in duly maintaining the janior members, we see no reason why 
he should not be removed. In many: cases no doubt a single act 
even if df a grave character may be insufficient asa ground for 
removal. In tho case of a trustee who owes his position to'an 
instrument of trust or to accourt, it mightbe enough. The question 
in the caseof a Karnavan.is not merely whether the act with which 
he is charged was wrong, but whether itis of such a character as 
to show that he cannot be trusted to béhave properly in the 
future. But it is not a necessary inference from this proposition 
that a course of conduct showing persistency in misbehaviour is 
necessary to justify removal. Hach case must depend on its own 
circumstances, and we think it will Le wrong to lay down a hard and 
fast role that continuous misconduct is necessary to entail removal. 
In Kunhamed Haji v. Kunhamed Haji, I. L. R., 8 M., 169, the 
High Court removed a Karnavan for granting a very iupiovidait 
lease of tarwad property on the ground that it was not an isolated 
act, but the culmination of a course of misconduct in which the 
Karnavan persistently displayed disregard for the . interests of the 
tarwad. But suppose there was no previous misconduct, but he 
made-the gift of the whole tarwad property to his children. We 
think it.can hardly be contended that the Karnavan would be 
entitled to be retained in his position after such an act. 


_ We may draw attention to a serious practical difficulty that 
has been felt in cases where the.court refuses to remove a mis- 
behaving Karnavan on the ground that his conduct has not been 
shown to be irretrievably bad, Suppose the.court finds that the 
Karnavan has made an improper alienation of the tarwad property 
and declares tho alienation invalid, but refuses to remove the Karns- 
van ; whois to hold posseasion of the property improperly alienated f 
Tho. Madras High Court has held thats junior member may, on 
_ behalf of the tarwad, recover possession of a property improperly 
- alienated by the Karnayan, Anantan v. Sankaran, I. L. Ry 14 
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M:, 101, Shankaran v. Kesavan, I. L. BR., 15 M., 6. But would 
net the Karnavan be entitled to call upon He to deliver the 
possession of the property to himself as the only? person. entitled 
to bein possession of the property on behalf of the tarwad? A full 
bench of the Travancore High Court in Manns v. Nilakanta, over- 
ruling previous decisions to the contrary, has held, ig accordance with 
the Madras view, that-a junior member may récover possession of 
_ property wrongfully slienated by the Karnavan; but that when he 
has done so, it must pass to the general control and management 
of the Karnavan.. In Madras the question has never been decided 
whether the Karnavan is entitled to get back from an Anandravan 
possession. of property. which the latter has recovered from those 
to whom the Karnavan himself has wrongly alienated it. It is 
extremely difficult to hold that hecannot. For the consequence of 
doing.so would be to enable various members of the family to hold 
possession of different portions of the tarwad property ; that is to 
cut up the management of the family estate and vest itin a number 
of persons. At the same time to. allow the Karnavan to recover 
possession of what he himself wrongfully alienated might result, in 
collusion between the. members of the tarwad to defeat innocent 
third parties. The Karnsvan may first alienate property and 
recover it back again through an Anandravan. This would be 
hardly better than allowing the Karnavan himself to sue to ast 
aside his own alienation. Itis not possible to suggest a satis- 
factory remedy for this state of things. We can hardly suggest 
that a single alienation of- even a trivial character should lead ‘to 
the removal of a Karnavan. But we think that the difficulty pointed 
out would be a reason for exercising the jurisdiction freely in chses 
of wrongful alienation. 

- In Kunhan v: Sahkara, I. L. R.,14 M., 78, Muthusamy 
Atyar and Weir, JJ., held that a person who usurped the 
office of Karnavan and was guilty of misconduct was liable ‘to 
be removed from the office, notwithstanding that he was:-not 
de jure Karnavan. The result we take if would be, that‘even: if 
the Karnavanship should legally come to him, he would not 
be entitled to occupy the position, The case would bb very 
different, if a junior member is guilty of mismanagemént as the 
agent or the delegate of the Karnavan, In such a case he cannot be 
prevented from exercising the rights of the Karnavan’s office when 
he becomes. entitled to succeed toit.: . The. office -comes to him by 
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tiature.. He cannot be prevented from sucveeding to it on the 
ground that he is unfié for it. Suppose he never had anything 
to do with farwad affairs, but the junior members are able to show 
that he is-a fool and would be quite unfit to manage. It would 
be impossible for the court to hold that he should not succeed to 
the office. The eourt has no jurisdiction to decide which member 
is most fit for the office, or whether any member is sufficiently fit for 
it. ‘Its jurisdiction is punitive inite character. It can only remove 
& person on the ground that he is guilty of mismanagement. 
That being so, misconduct with respect to the tarwad or its property 
before,he becomes Karnavan cannot prevent the office from 
vesting in him. Suppose he mismanages his own afisira or was 
guilty of breach of trust with regard to the property of a third per- 
son, Undoubtedly it cannot be held in such a case that this can be 
a'ground for removing him from the Karnavanship as soon ag the 
office vests in him and before he is guilty of any misconduct as 
Karnavan. Tho position is exactly the same in our opinion, even if 
the misconduct before the vesting of the Karnavanship in him had 
relation to the tarwad property. The misconduct was not as Karna- 
yan, and he can be removed from thai office only for misconduct 
while holding the office. 


3 


_ In some cases the court, while it makes a decree to remove a 
Karnavan, also appoints another as Karnavan, generally, the next 
senior meniber, but sometimes it pronounces him to be unfit for the 
office and appoints some other member. Sometimes it even appoints 
two members. It seems to us that this isillegal and that the court has 
no power to doso, When the court removes the Karnavan, the 
next eldest member of the tarwad is by rizht entitled to succeed. 
He requires no appointment by the court and the court has there- 
fore no power to appoint him. The right to the Karnavanship. goes 
by nature to each member in succession and the court has no power 
to.disturb the order. As already pointed .ouf, it has no power to 
pronounce a person unfit, unless he is an idiot or a lunatic; and 
ahy misconduct before his succession to office in relation to, the 
tarwad properties is no ground to deprive him of his office. The 
appointment of two persons ag Karnavan is equally unjustifiable. 

Another question of importance is: whether, when the gourt 
does nob: consider that a sufficient case has been made: ont to 
vi EE . i 2 
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remove & Karnavan, it can curtail his power or give him any direc- 
tions with regard to matters that have come before it in the enquiry 
nto.his conduct. In second appeal 766 of 1880, Turner? O. J., and 
Muthusamy Iyer, d., held that the court could not do so. In that 
case the lower court directed that the power of the Karnavan 
should in future be restricted by joining his senior anandravan in ‘all 
act of management, a direction similar to that which was given by the 
Provincial court of the Western Division in a case in 1818. See pages 
98 and 94 of Moore’s Malabar Law. The High Court set aside tlie 
order and observed as follows :— The court must either pronounce 
a Karnavan unfit for his office and dismiss him from it, or if it 
retain him, it must allow him to exercise the ordinary functions 
of a Karnavan, unless he consents to surrender them.” Dr. Ormsby 
in his Outlines of Marumakkathayam Law also holds the same view, 
see page 5 of his book. In Karumpan v. Kunjan, 8 Travancore Law 
Reports, the: Travancore High Court (Kunhs Raman Nair and 
Sstarama Iyer, JJ.) held that the court could not, while dismissing & 
guit for the removal of the Karnavan on account of the creation of 
an improper mortgage on tarwad property, on other grounds direct 
“the Karnavan to redeem the mortgage which was held to be improper 
within s certain time, But the court qualified the proposition to some . 
extent, and observed “so long as the first defendant ig retained in the 
Karnavanship, he is entitled to use his own discretion as to when and 
how to recover property belonging to the tarwad in the hands of third: 
parties and he cannot be compelled to redeem mortgages, except. 
perhaps in extreme cases when there are valid grounds for apprehen- 
sion that the property would be wholly lost to the tarwa d by lapse of, 
time. If the ist defendant neglects his duties as Karnavan or acts , 
fraudulently, the fact may give the plaintiffs a fresh cause of 
action for seeking his reribval, but his power as Karnavan cannot r 
be curtailed by courts, if his conduct has not been such as to 
render his dismissal from Karnavanship expedient,” We doubt, 
whether the limitation introduced by the Travancore High Court 
is correct, No doubt the Court of Equity in England, even without. 
express statutes, exercises the jurisdiction to give direction to trus- 
tees ith respect to the administration of trust. In India the Truste 
Act expressly gives similar jurisdiction to thecourtand probably the - 
cours possess the power st any rate in the Presidency,; Towns, 
aa Courta of Equity without any legislation; and there:.certainly „ 
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bL ' 
would be many cases where such a power would be most useful and 


statutory, and where perhaps there would be no other means of 
protecting the interest of the tarwad in case the Karnavan is not 
removed. There is perhaps no insuperable obstacle to the courta 
exercising a limited jurisdiction of this kind over Karnavans. But 
we think the matter is really one for the ‘legislature, We think, 
however, that the courts would be well within their jurisdiction in 
passing a conditional decree that if a Karnavan sets right the mis- 
chief committed by him by following certain directions, the suit for 
removal would be dismissed, but that otherwise, he would be 
removefl. We do not think there can be any legal objection to such 
& course; and it would obviate many difficulties which would other- 
wise arise, where the court does not consider the Karnavan’s mis- 
conduct sufficiently grave to- require unconditional removal of 
him from the office. Such decrees are often passed in suita to 
dismiss trustees or guardians, see Natesa v. Ganapathi, I. L. R., 14, 
M, 108, and Muhamad Jafar v. Muhamad Ibrahim, I, L. R., 24, 


M. 248. 





NOTES OF INDIAN CASES, 


Chandi Prasad » Maharaja Mahendra Mahendra Singh, I. L. 
R., 28 A., 5.-There was a difference of opinion between the learned 
judges who decided this case. An assignee of arrears of Govern- 
ment revenue was held not entitled to interest by both the learned 
judges, because the assignor, the Government, was not entitled 
to it under the Act governing it. Atkman, J., was of opinion 
that the claim’ to interest was res judicata by reason of a 
previous adjudication in respect of a claim.for a preyious instal- 
ment. Banerjee, J., thought differently. The question of the 
interest isa pure question of law; and, the erroneous decision 
upon that question is binding ina subsequent case according to 
Mr, Justice Aikman. His judgment is unsatisfactory, inasmuch 
as he has not considered the authorities the other way. The case 
in Parthasaruds Ayyangar v. Chinna Krishna Ayyangar, 1. L. R., 
5 M. 804, followed in Venku v, Mahalinga, I. L.R., 11 M, 896, is 
against Mr. Justice Aikman’s view. The learned judge refers to fhe 
language of S. 18 which makes no distinction between a matter of 


140 í THE. MADRAS LAW JOURNAL. [YOR x1. 


fact and a matter of law: If the subject-matter be identical, there is 
of course.no distinction between a matter of fact and-a matter of law. 
‘Where it is differant, the reasoning in L L. R, 5 M. 804, which 
- holds-that an error of law is not to be conclusive between the parties 
commends itself to us. Though we agree with the conclusion of Mr. 
Justice Banerjes, his reasoning does not appeat to.us to, proceed 
on the linés indicated. Mr. Justice Banerjee appears to us to. have 
. overlooked the fact that the force of res judicata is-given to.the 
adjudication on issues where the same parties rely upon the. same 
title.. Here the title appears to us to Ne been the same, ae 
-the assignment of revenue. er. 


ae 


‘Allah Baksh v. Madho Ram, 1. L. R., 23 A., 22.—We had occa- 
sion to express our doubts as regards the correctness of the decision 
in Kamalapat v. Baldeo, I. L. R., 22 A. 222, and we are glad to find 
that a Division Bench of the same court seemsinclined to question 
_it. The suit was brought by foar out of six joint holders of a decree 
for a declaration of their right to proceed against some property. 
_ The two eoree-holders who did not join were made defendanta: The 
| Buit was dismissed, and on appeal the two who had refused to. ‘Join 
the suit and were now among the respondents dieq and their re 
. presentatives were not jained, Even if they were appellants, the 

.sppeal would not abate by reason of the non-joinder. If -the 

appeal could not be bad, even if they were no parties to the appeal, 

the non-joinder of the representatives on their death after being 

impleaded as parties—respondents or as co-appellante— cannot 

vitiate the appeal. §. 544 would be a sufficient answer. The 

matter would appeat to stand on a different footing, if the non-join- 
‘der_had happened in thedtiginal court. Even then it would not be a 
- cage for the suit to. abate.. The question would be, was-the non- 
- jomder-_of. some of several -joint decree-holders or oftheir ‘repre- 
sentatives fatal.to the suit. > On the- question of non'joinder, it 
isnot easy to hold-that;the.suit should also be dismissed:* *There 
: is nothing to prevent any one of several oe Spores holders 
: ay a declaration. 1 ple sas ae ee 
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Court to which we Have not been altogether able to-reconcile 
‘ ourbelvose Potting the most restricted interpretation on the lan- 
' guage of the séction, a suit against the certified purchaser (nót by 
` him) by any person claiming that ‘the purchase was benams for 
hith (of on the ground that ‘there was a subsequent agreement to 
-convey) is bound to fail. The Madras High Court has introduced 
. ‘exceptions even to thig limited statement of the rule, It has been 
- ‘said that if the purchase was by an agent, he will be bound -to 
»shold the property for the principal. If the manager of a Hindn 
family was the certified purchaser, he would be bound to share it 
with his co-parceners. We have not been able to see the resson, 
We think the Court should give effect to the plain language of the 
section. Thatis what Mr. Justice Aikman has done i in this OBBE, 
though he has, not reviewed all the case, . 





Devi Prasad v. Jamna Das, I. I. R, 28 A., 56—We have 
kaki thought that the decision in Venkatrayer v. Jamboo Ayyan, 
.I, L B17 M, 877, wrong, and we said so in 4 M. L. J., 
: 347. We are iad that the Allahabad High Court (Burkitt and 

= Henderson, JJ.) is of the same opinion. An appeal from an order of 
pubes lies to the District Oourt, where it was passed by s 
‘“gourt subordinate to it. There is no scope for any consideration of 
‘the value of thé subject-matter, or of the’pecuniary limits of the 
‘jurisdiction of thecourt which made the order. The lahguage is 
; olny and unequivocal. . 


Sukhdeo Prasad v. Jamna, I-L. .B., 28 A. 60.—Penting a 

. Buit for a declaration that the plairtiffs property was not liable 

,.to be-sold in execution of a decree against.a-third person, it- was 

_g- old aa the latter’s property in execution. -Is the purchaser bound 
:| by’ the doctrine of lis pendens? The answer of Know, O. C. J., and 
w Aikman, J., is “ Yes.” Tf the alienation was not by act of parties, 
- B. 52-.of.the Transfer of Property Act has no.application, At 
p. 120 of Shephard and Brown’s Commentaries, itis shown that the 


generally accepted view is that the doctrine of lie pendens applies 
10. pau aren eae as nels 
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SUMMARY OF RECENT CASES. 


- ; e 
Solicitor —Mirconduct—Adminiatration Action—Conflicting 
tnterests—Vartous Solicitore—Sharing profit coste—Illegalsty. 
‘In re Four Solicitors—Feparte The Incorporated Law Sm 
Sit rales [1901], 1 Q. B. 187. 


It is improper for a “solicitor in an administration action: 
to introduce other ‘solicitors for partis who have conflicting 
interests in the action and'to share with such solicitors their pro- 
fit costs. All solicitors engaging in such transactions are ay of 
professional misconduct punishable by the court. oss 








Fistures—Intention—Mortgage—Fized grates of house 
removed—Subatituiton of “ Dog grates” —Annegzation by weight. 
Monti v. Barnes [1901], 1 Q. B. 205, O. A. 

Whether a thing annexed to a freehold has become a part of 
the freehold or still continues to be a mere chattel is a question of 
intention to be deduced in each case from the degree and objec’. 
of annexation. / 


A thing: may be annexed to a house so as to form part of a 
freehold by mere-weight. It is not necessary that there should, 
be annexation otherwise than by. mere weight. 

Where fixed grates forming part of a mortgaged house were 
replaced by dog grates of considerable weight resting on the. 
ground by their mere weight and not in any way built into the 
house, it was held by the Court of Appeal that the proper inference 
from the:facte of the case was that the grates were intended to 
form part of and improve the freehold and did not continue as. 
chattels independent of the land. : 





Revenuwe—Stamp duty—Property—Benefit of contraci—Agres- 
ment with reference to land outside United Kingdom—Properiy’ 
ssitiate out of the Kingdom. 

Danubian Sugar Factories v. Inland Revenue Commissioners 
[1901], 1 Q. B, 315, 0. A, 

TRe questions in this case arise in reference to Ñ. 59 of the 
' Stamp Act which runs as follows :—“ Any contract or agreement 
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made in England.. .under seal .,. .for the sale -of any equitable 
estate or interest in any property whatsoever or for the sale of 
any estate’or interest in any property except  .propérty locally 
situate out of the United Kingdom....shall be charged with the 
same ad valorem duty.. asif it were an actual conveyance or sale 
of the estate interest or property contracted or agreed to be sold.” 
The questions were (1) whether the benefit of a contract was pro- 
perty within the meaning of the sections, and (2) whether a contract 
with regard to land situate out of the United Kingdom was itself 
property situate out of the United Kingdom. 

Iy regard to the first point, it was urged that the Tiii of a 
contract was not property, because if it was ad valorem stamp would 
be payable on agreements for the assignment of a contract which 
iteelf does not require the payment of ad valorem duty. The 
judgment of Stirling, L. J., with which the Master of the Rolls 
and Lord Justice Collins agreed, held on this, point that the sub- 
sequent words in the section made it clear that the word property 
was used in a very wide sense 80 as to include even the benefit of 
a contract and that the difficulty pointed out was suggested _ but 
overruled by the Court of Appealin Smelting Company of Australia 
v. Inland Revenue Commissioners [1897],1 Q. B. 175. It is, 
however, dificalt to see what are the words of the section which 
necessitate the inclusion of the benefit of a contract in the term 
“property ;” but the truth is that a series of decisions had held 
that the benefit of a contract was property within the meaning of 
the section, and the Oourt simply followed the cases. Nor is there 
any attempt made to get over the argument, the force of which is. 
admitted by Stirling, L. J., that it could not.have been the inten- 
tion of the legislature to impose ad valorem duty on assignments 
of contracts which themselves do not require the payment of such - 
duty. i l 

In rogard . to the second point, the court held following the 
case, already cited and distinguishing the case of Muller and Co.’s 
Margarine v. Inland Revenus Commisssonera [1900], 1 Q., B. 810, 
that the benefit of a contract had no locality and could not be 
said to be property out of the United Kingdom. . 





rial 
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Will — Cancellation — Intention — Erroneous impression — 
Probate. 

Stamford o. White [1091], P. | e, 

Where at the time of making a final will, the testator had an 
earlier will cancelled by cutting out his signature at foot under 
the erroneous impression that even in the abeenceef certain pro- 
visions therein certain settled properties would go to his children 
by first marriage for whom he made no provision in the last will 

‘and testament, the President held that not only the last will but 
also the will erroneously cancelled should be admitted to probate. 





Divorce— Wife's petition—Decres Nisi—Proetor’s information 
— Wife» misconduct subsequent to separation—Misconduct due to 
hushand’s acts. 
Burdon v- Burdon [1901], P. 52. 


In an action for divorce by a wife, the habitual adultery - of 
the petitioner subsequent to separation from the husband cannot 
be pleaded in bar of the action, if the misconduct of the wife was 
the natural reeult of the husband’s conduct towards her at the 
ontset. 


In this case a: decree niat had been obtained when the Queen’s 
Proctor brought to the notice of the Court certain facts not before 
the Court at the time of the hearing, namely, that the woman was 
after separation from her husband living a life of prostitution, and 
that she was living with a certain man as his wife for about three 
years. It was, however, proved that the husband had during their 
co-habitation compelled her to prostitute herself for his pecuniary 
benefit, and that her subsequent life as a prostitute was necessitated 
by the insufficient means of livelihood she had. The Court held 
that the husband was responsible for the evil life she led, and 
that, therefore, he could not benefit by alleging against the wife 
facts for which he was himself mainly responsible. The decree 
was accordingly made absolute. , i 


ed 
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a) 4% . JOTTINGS AND CUTTINGS. 





The Improvement of the position of thé Judtotal Service. 
GOVERNMENT OF MADRAS. 


JUDICIAL DSPARTHANT. 
k . : 





Raap—the following paper +— 
From A. H. L. Feastg, Esq., C. 8. L, Officiating Secretary to the 
Government of India, Home Department (Judicial), to the 


` Chief Secretary to the Government of Madras, dated Simla, 
roth June 1899, No. 893. 


Tam directed to forward for the information of the Govern- 

ment of Madras and communication 

so ee coe A to the High Court, Madras, a copy of 

hae ihe Ah pied Hoa ns the correspondence with Her Majesty’s 

Secretary of State, No.18,deted Secretary of State, noted in the margin, 

aa eat mad ‘onalo~ on the subject of the improyement of 
the position of the Judicial servige. 

2. With reference to paragraph 8 of the despatch ‘from the 
Secretary of State, I am to say that, before the Local Government 
appoints any person to officiate in the High Court, his acceptance 
of the sixty years of age retirement rule should be taken to perma- 
nent vacancies in the Court, the acceptance of the condition must 
also be taken and recorded by the Local Government. we 


8. With reference to ‘paragraph’9 and to rulé 89 of the 
appended rules for High Court Judges, I am to request that each 
of the Honourable Judges now holding office in the Court may be 
called upon to give notice, before the let day’ of July next, if he 
elects to remain under the operation of the Pension rules under 

which he is now serving. The election of the Honourable Judges 
should be ‘communicated to the Government of India. 
"4. Tn conclusion, Tam to say that ‘the ‘vacation concession to 
District and Sessions Judges, sanctioned in paragraph 14 of the 
despatch, must, as therein stated, be worked so as to cause no extra 
expense to the State. 
ENCLOSUREE. 
Despatch from the Right Honourable Lord Groras Hawiro&, Her 
Majesty’s Secretary of State for India, to His Excellency the 
8 
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Right Honourable-therGovernor-General of [ndie nm Counsil,? 
dated India Office, London. 27th April 1809, Nq 18. Judicial: ; 


l have considered in Council the letter of your Bicelleidy’s 
*Im ‘provgment si te position predecessor, No. 227 (Finance and’ 
ot tho Judges c of tho High Co urt, Commerce), dated the 4th of August’ 
vances affecting the 1 ao last, ii which your Goverbment bring to 
scot to Bengal my notice certain representations whick 
have been made ‘regarding the necessity for taking measures to im- 
prove the position of the Judges of the several High Courts in India’ 
and for removing certain grievances which are alleged to impair tle 
efficiency of the Judicial service in Bengal. The correspondence 
on the first of these two subjects relates immediately tothe High 
Court at Caloutta, and among the enclosures of the letter there are 
no communications from other Governments in whose territories 
High Courts exist, showing whether similar measures sre required 
there ; but it is recognised in paragraph 7 of the letter, that any 
proposals for a change in the present rules regulating pay, pensions 
and leave in the case of the’ Calcutta Court could not be carriòt 
out for that court slone, and that it is therefore necessary to treat 
the case as affecting.all the High Courts in India. 
2, Your Government are-of opinion that, although it must: be 
admitted that, owing to the depreciation of the rupee and the in- 
crease in the cost of living in India, especially in Presidency, towns, 
which have occurred since the present salaries were fixed, the 
attractions offered by a Puisne Judgeship in a High Court have 
been diminished toa serious extent, there is no ground for con- 
sidering the enhancement of the pay of Puisne Judges who'-belong 
to-the Indian Civil Service, or of Native Puisne Judges, to, be 
necessary or desirable. .You think, however, that in the case. of 
Judges drawn from the Bar-in England and India there are strong 
arguments in favour of raising the salary. But in the case of the 
Indian Bar, you believe-that no change in the rate of pay-which 
yon could reasonably contemplate would have the effect of. vender- 
ing a seat in a High Court attractive to a barrister of eminence, 
and you do not, therefore, propose any. To increase.the pay in 
the case of appointments made only from home would, you.consider, 
-be opep to objection, because a differentiatiqn of salaries might, give 
rise-to the opiniom that oneclass of Puisne Judges was superior. or 
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inferior to another. You propose, therefore, to secure that increase of 
the attractivengss of seat in a High Court to members of the Bar 
in the United Kingdom, which you hold to be necessary, by means 
of g modification of. the pension and leave rules, ` In the case of 
modifications proposed in the pension rules, you think that they 
should strictly be limited to Judges recruited - from the Bar in the 
United Kingdom, while the changes in the leave rulos which you 
advocate are apparently intended to be of general application. 
While not proposing any limitation of tenure in the oase of Barriater 
or. Native Judges, you think that all Civilian Judges appointed in 
the fature should be made subject to a rule thata Judge, like any 
other member of the Indian Civil Service, except Lienutenant- 
Governors and Members of Council, must retire at the end of 85 
years’ service, or, if he has not completed five years as a perma- 
nent Judge of the High Court by that time, then on the completion 
of five years from the dute of his permanent appointment to the 
court; and you recommend that, if it is considered that Parlia- 
mentary legislation is required in order to give effect to this reform, 
such legialation should be undertaken. 


8. Ihave given these recommendations that careful consi- 
deration which the importance of the subject demands. There can 
be no question that the Government in India are vitally interested in 
securing for the Bench of the highest-courta in the country, the 
best possible standard of professional ability, vigour and intellec- 
tual capacity in the Judges ;and I agree: with your Excellency’s 
Government that, in consequence of the causes to which you have 
referred, it has of recent years become-increasingly difficult to 
induce men of the necessary qualifications in this country to accept 
aseat.in the courts. I also entirely agree that, for the reason 
stated by Lord Hartington in his despatch No. 24, of the. 8rd 
August 1882, it is not possible to make a distinction between the 
Puisne Judges of the different High Courts in India, and that any- 
increased advantages which it may be thought necessary togat 
Should be applicable to all alike. 


r \'4, Tam not, however, able to accept the proposal that differ- 
éntisl “treatment shouldbe applied to Judges of the High Courta, 
‘adoordin gas’ they sre recruited from the Bar of the United King- 
‘down onthe one hand, and from the Civil Service, the-Indian or 
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Native Bar, or the Provincial Judicial Service on the other. It 
appears to me that any such difference would lead foa feeling of - 
dissatisfaction among those who are placed in an inferior position, 
and thus tend to disturb the harmony of the courts, besides being 
inconsistent with the decision given in paragraph 35 of his des- 
patch, No. 104, dated the 12th September 1889, by Lord Cross, in, 
announcing the conclusions of Her Majesty’s Government upon the 
report of the Public Service Commission. With reference to ihe , 
Indian Bar in particular, in regard to what is said in paragraph 
17 of the letter under reply, I must remind your Excellency that 
two Chief Justices have recently been drawn from that squrce, 
and that any refusal of equal advantages with those.offered to 
their fellow barristers who have practised at home would probably 
be much resented by barristers in India. Nor does it seem to me 
that any distinction should be made in the case of Civilian Judges. 
All alike perform the same functions, and hold office under Her 
Majesty’s Patent; and any difference of treatment would, in my 
opinion, be likely to prejudige the smooth working of the courts. 
For these reasons I consider that one set of rules should be appli- 
cable toall jadges of the courte, whether in respect of pay, pension, 
age of retirement or leave: privileges. 


5, I recognise the force of the arguments used in paragraphs 
6 to 9 of your letter against any general increase in the salaries of 
Puisne Judges. Exceptin Calcutta their salary has always been 
Rs. 45,000 a year us at present. But the reduction made in- 
Calcutta in 1881 from Rs. 50,000 to the lower figure has undoubtedly 
created a feeling of diseatisfaction in that, by far the largest, court ;. 
and the salaries as now fixed compare unfavourably with those 
drawn by members of the Board of Revenue at Oalcutte and 
Secretaries to the Government of India, which are Rs. 48,000 a 
year. The raising of the salaries of the Puisne Judges generally 
from Rs. 8,750 to Rs. 4,000 a month, seems therefore to me a 
desirable measure, aa tending to remove inequalities which have 
an invidious appearance between offices of like importance and dig-. 
nity in the judicial and in the executive line respectively, and in 
some degree compensating for the greater expensiveness of living - 
which is generally admitted to have been a marked feature.of . 
recent years in the, Presidenay towns.. J have accordingly decided » ' 
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that, from the commencement of thé financial year 1899-1900, the 
salary of a puisnajndge vf a High Court in India shall be Bs. 4,000 
a month. 


` 6. I notice that in his memorandum forwarded with your 
letter, Mr. M. D. Chalmers suggests a substantial increase in the 
outfit allowance “given to Judges appointed in England. The 
question is not referred to in the letter, and I do not at present see 
any reason for re-considering the existing scale of ontfit allowances, 
which applies to many other officers besides judges, and was the 
result of much deliberation. 


7. In paragraph 29 of the letter, it is recommended that in the 
case of civilian judges of the High Court, the 4 percent. deduction 
for annuity at present levied be in future foregone. I regret that I 
am unable to accede to this recommendation. The deduction is one 
of the conditions of an Indian civilian’s covenant, and it is in virtuo 
of his position under the covenant as a member of the Indian Civil 
Service that he obtains a seat in the court. I do not consider 
that liability to this form of insurance credtes any such distinction 
between a civilian and a non-civilian puisne judge as to call for 
special orders relieving the former from aobligation to which all 
other members of his service are subject. 


8. I have carefully considered the proposal made in your 
20th paragraph that civilian judges should be compulsorily retired 
after 85 years’ service or, if they have not then completed five years’ 
service in the court, after the completion of that period. It appears 
to me, for the reason before stated, that it would create an undesir~ 
able inequality between different judges in the conditions of tenure 
of appointment if such a rule were madè for civilians alone. I 
recognise, however, the force of the arguments adduced in favour 
of the change, and I think that the result desired may be attained ` 
in another way. It seemed to me that a rule prescribing retire- 
ment at's fixed age, applicable to civilian and other judges alike, 
would be likely to have a good résult in promoting the efficiency of 
the judicial bench, and I have ascertained that it will be sufficient, 
if notice is given to a jndge on accepting the appointment that he 
is expected to resign on attaining the age of 60.- Tenclose a cgpy 
of a resolution’in council to this effect which has been recorded-in `` 
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this office, and will be communicated to any persón to whom är 
offer of a judgeship is in future madein thts cougtry. | It “will be’ 
for your Excellency’s Government to arrange that a similar’ cont? 
munication is made officially to any person in India selected for’ the’ 
High Court Bench before he accepts office, and that an aeoeptaines 
of the condition stated in it is obtained and duly recorded. ‘BB thi 
ne a eee, average age at which Oivilians now 
ter No. 86, dated 10th Toren enter the service is 24,* 85 years "service 
e aitia j . .  bringsan officer to 59. I do not think ti, 
would be expedient, in the case of a high judicial officer like af 
Judge of the High Coart, to admitthe possibility of making , an, 
exception to the rule of retirement on attaining the age limit, and, it 
should therefore be understood that no relaxation of the rules ig 
practicable. 


5. Turning now to the proposals made as-regards pénsions, 
I understand that your Government are of opinion that the extén* 
sion in 1891 of the time required to be served for full pension from 
114 to 144 years has not worked satisfactorily, and that the moat 
desirable course would be to revert to the former term and the 
other- conditions. as they-stood before that-date.- It is said that - 
“the inerease-inthe-term. which- must: be-served -before the maxi 
mum pensions oan be earned is regarded by the Judges as ‘one of 
the most serious of thar grievances,” and that you “havé’ beet 
forced to the conclusion ‘that a modification of the pension rules is 
very necessary if the position of a High Court Judge is to continud 
to be attractive to a member of the English Bar.” In these circum? 
stances the proposal, put forward in your 16th paragraph; to 
retain the present term of service for the maximum pension, bit'td 
give better graduated pensions at somewhat earlier’ dates, is ~I 
assume, suggested only in order to avoid the appearance of ‘tevers* 
ing & decision deliberately arrived at eight years agd.-"'After’ 3 
fullest consideration of this part of-the subject, I*havé'ooine td'thd 
conclusion that the system of graduated pensions, advanititig by 
substantial amounts -after short additidnal terms” of "‘sorvite, is} 
upon the whole; open-td objection, as- likely to afford‘atr induce 
ment to a man whose health. and-powers are failing tò ‘rethain‘at 
his pest longer than ts safe or expedient. I-think it best,'therdfur! 
toireturn to the conditions ‘as ‘they. stood before. tho shar sbio 
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apy Judge on the Bench being allowed the gptiou, if he desires th, 
of adhering to the rules, then introduced. “Accordingly, except in 
cages where “this option is exercised, gradautiou will. diseppeer, the 
qld period of 114 years service for maximum pension will be revert- 
ed, to. and the only pension. claimable for s.shorter term will be 
the, half pension eee on medical certificate after 6} years 
service, . 


vH10, Th paragraph 18 of the letter you oa for my consir 
deration a proposal that, in the case of barristers appointed from 
England, who may shortly after their arrival desire, either for 
dlimatio‘or other reasons, to resign their appointments, a lump sum 
ahould be fixed which would enable them to return to England 
without logs, before they become eligible for a pension on medical 
certificate, It does not appear tome that such an arrangement 
would be expedient; itis not desirable. that.a person who, after 
due deliberation, has accepted an important post in India -should 
haye facilities offered him for reconsidering his decision: -: sı.. 


Sih The remaining proposals aing J dga. of the High, 
Gourt relate to privilege leaye and the combination of the, annual. 


vpcation therewith and with furlongh. Itis urged that as regards 
privilege leave, fhe rules advocated by Lord Lytton’s Government, 
in 1877, and embodied in clause 18 of article 600 of the Civil, 
Seryice Regulations (which now apply only to one Judge, Sir H: 
T. Prinsep of the Calcutta Oourt), should be. substituted for those 
contained in clause 16 of the same artiqle, on the understanding, 
that, not more than two months’ vacation may, be combined with 
privilege leave. I haye carefully considered this proposal, but 
regret that I am unable to accept it. In-the first place, it appears. 
to mp that so, long as the very, necessary. condition is, maintained 
that. privilege, leave can only be granted to a Judge of.the High 
Qpurt. “ apbject to the exigencies of the public service,” - that ds, if 
the stato of the court’s work permits of its being granted without 
making, necessary the appaintment of an officiating Judge, any 
concession, of the kind suggested would be rather illusory thar 
yeal;.for itis evident.that such leave could very seldom be ob~ 
igined,,,. And, in the second, I have reason.to think that the Judges 
would; regard a condition which compelled -them -+o° restrict -the 
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present annual vacalion to a bare two months with much diseatis- 
faction. The recess ss.at present fixed in most of the High Courts 
admita of a short visit to England every year foral? except the 
Vacation Judge ; if it were cut down to two months, this privilege 
would no longer beavailable, and the period of relaxation of all the 
Judges except those who take the vacation duig would ‘be our- 
` tailed in order to admit of one or two Judges in a year combining 
privilege leave with vacation, It seems to me that the present rules, 
which have now been in force for nearly twenty years, since which 
time every Judge now on the Bench except one has been appointed, 
are suffiviently liberal, and do not call for amendment. : 

12. Nor am I able to recognise the expediency of the propo- 
sal made in the 24th paragraph of the letter, to alter the present 
rule (No. 24 of article 600 of the Civil Service Regulations), which 
debars a Judge whose furlough extends into the vacation from 
drawing full pay before he returns to India. It appears to me 
that to apply to the annual vacation, extending for more than two 
months, the rule applicable to other authorized casual holidays 
would be such a substantial advantage that, if it were granted, 
every- Judge who proposed to take furlough would, if possible, time 
his leave so as to include the vacation therein. This would pto- 
bably lead to more frequent furloughs being taken and thus to 
increased expenditure, while it might cause considerable difficulty 
in supplying the place of the absent Judges. The proposal is also 
combined with the condition that the vacation should be cut down 
to two months, on which I have commented in ‘the preceding 
paragraph. Itseems to me that there is nothing unreasonable in 
the present rule, which was determined upon after very careful 
deliberation, and I trast that further reflection will remove any 
feeling of dissatisfaction which may be felt by individual members 
of the Calcutta Court in regard to it. 


18. This completes the consideration of the proposals made 
in the letter under reply so far as they relate to the Judges of the 
High Courts; and I forward, for your Hxcellency’s information 
and for communication to the courts, a copy of the Statutory Rules 
made under the Acts 24 and 25 Vict, O. 104, B. 6, as revised in 
accordance with the decisions conveyed in this despatch. 
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l4. Turning now to the alleged grievances of the judicial 
service in Bengal, I repognise, with your Excellency’s Government, 
the impdbtance of removing any ground of. dissatisfaction 
which may interfere with the selection of that line of service by 
competent men. The rule which I have approved for requiring 
Civilian equallywith other Judges of the High Courts to retire 
on attaining the age of 60 years (which, as above pointed out, is 
nearly equivalent to compnisory retirement after 85 years’ service) 
will remove one of the grievances on which much stress is laid'in the 
correspondence, The others relate chiefly to leave privileges, and 
in regard to these I anthoriso your Hxcellenoy to give effect to the 
proposals made in the 26th paragraph of the letter, so as to remove, 
as far as possible, the.obstacles at present interposed to the enjoy- 
ment by District and Sessions Jndges of the usual Civil Court 
vacation, and to provide that its incidence shall not affect the 
grant of regnlar leave. The conditions which yon propose— 
including that which requires that the arrangements made shall 
involye no additional expenditure—are suitable and have my 
approval. 


15. In the 80th paragraph of your Government’s letter, my 
sanction is asked to a re-distribution of the grades and salaries of 
the District and Sessions Judges in Bengal so as to provide a more 
suitable gradation for the judicial service. You propose to consult 
the Lieutenant-Governor on the grading which youthink desir 
able, and ask my authority, if it or any other similar scheme 
approves itself to you and to the Bengal Government and can be 
carried ont without inorease of expenditure, to bring it into effect. 
I have no objection to this course; should any increase of ex- 
penditure be found necessary, the proposals will donbtless Le 
anbmitted for my specific approval. 


16. In the 27th paragraph of the letter, the question is raised 
whether concessions in regard to vacation recommended by you 
for judges of the High Court and District and Sessions Judges 
shonld not be extended to other officers serving in departments in 
which regular receases are recognised. So far as regards the 
High Courts you will have learnt from the precoding paragraphs of 
this despatch that I have not been able to accopt the proposals 
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vf the letter ; and the grievances of the District and Sessions 
Judges, for which I have agrood that s rempdy is required, -appoar 
to me to be of a special character and not such . aa*should bo 
assumed, without further evidence, to exist in the case of the 
other departments referred to. It is not indeed stated in the 
letter what these departments precisely are; bugit is presumed 
from Article 806 of the Civil Service Regulations that they sre the 
judges-of the Subordinate € Civil Courts -and Oourta of Small 
Causes, the’ teaching staff of Government Colleges and. schools 
where a vacation is allowed, and the officers of the High Courts. 
The conditions applicable to these officers are widely diverse, and, 
as at present advised, I am unable to admit thatit is necessary 
to grant them the concessions recommended. 


No, 1. 
Rerolution in Council, dated the 26th April 1899. 


The Seoretary of State for India in Council considers it desir- 
able that every Ohief Justice or Judge of a High Courtin India 
hereafter to be appointed should be required to- vacate his office 
on attaining theage of sixty years. 





No. 2. 


Rules as to salari ies, ele., of the Judges of Uigh Courts. 


The following rules are, under Statute 24 and 25, Vict. Ch. 704, 
Sed. 6 made by the Secretary of State i in Council ‘of India, consoli- 
‘dating and umending- the rules fixing ‘the salaries, allowances, 
furloughs, retiring pensions, and (when necessary) expenses, for 
equipment and voyage of the Chief Justices and J 'udges of the 
several High Courts established under the said statute. 


Dated thts 25th day of April 1899. 
- 1. In these rules, unless there is something veneer. ‘in the 
subject or context, wr Advts S 
“ Acting Chief Justice’ moans a Judge appointed” under 
Section 7 of Statute 24 and 25, Vict., Chap. 104, to perform the 
duties of Chief Justice of a High Court, 
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4 Aoting Judge” means & person. appointed under the said 
‘Section 7 to po ho dutiæ of Judge of a High Court, 


F 3 a Judge d includes a Chief Justice and Acting Ohief Justice, 
aud an Acting J udge, except where the contrary is oxpressdd. 


us Actual eraicy. ’ includes.— 


> “nh ‘Time spent bya J age on iay as J TN or in the 
doioro i of such other function ns he may be directed to 
-discharge ‘by the Governor-General of India in Council ; 


Pe ae 


MA & (b). Time spent by a Judge on privilege or subsidiary 
loave 3 

(c). Duly authorized vacations (provided that the Judge is 
not absent on furlough or on extraordinary leave under Rule 26). 





Suorroy Í. 
Salaries. 

2. The Ohief Justice or Acting Chief Justice, of the High 

-Court at Calcutta shall be paid a oes at the rate of Rs. 72,000 
‘pob annum, 

3. The Chief Justice or Acting ‘Chief Justices, of the High 
Courts at Madras and at Bombey, and for the North-Western 
Provinces, respectively, shall be -paid a ealary at the rate of 
Rs. 60,000 per annum. 

4. A Judge or Acting Judge of the High Courts at Calcutta, 
Madras and Bombay and for the North-Western Provinces respect- 
ively shall be paid a salary at the rate of Rs. 48,000 per annum, 

provided always, that every Judge of the High Court at Oalcntta 
appointed before the 18th day of January 1881 shall be paid a 
salary at the rate of Rs. 50,000 per annum. ~ 


5. Every Chief Justice or Acting Chief Justice, and every 
Judge, or Acting Judge, shall be allowed to draw, in addition to 
his salary, any exchange compensation allowance which may be 
sanctioned for public servants generally, subject always. to. the 
conditions and limitations prescribed in the rules relating to such 
BOHR EOS a 


Kd 





t 
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Sxrotrow IT. 
Leave. P 


8. One year’s furlough shall be placed to the credit of oach 
Jadge after the completion of the fourth, dghth and twelfth years 
of actual service: Provided that the aggregate amount of all 
furlough which can, during the whole period ofe his service, be 
granted to a Judge shall not exceed three years; provided further 
that the imaximnm amount of furlough which may be taken at any 
one time 1s fifteen months. 


7. Except under rules 9 and 10 no furlough shall be granted 
until at credit under rule 6. Bat any Judge already in the Service 
of the Government at the time of being appointed to the High 
Court, who, when so appointed, was entitled, under tho rules ap- 
plicable to the branch of the service to which he belonged, to fuar- 
lough without medical certificate, may be granted furlough for a 
term not exceeding that to which he was so entitled; provided 
that such furlough shall not be taken until the completion of two 
years’ actual service in the High Court, and shall not exceed oue 
year. 


8. Kxvept under rules 9 aud 10 furlough shall uot be grani- 
ed until after the completion of three years’ actual service from 
the date of the last return from furlongh or from extraordinary 
leave. í 


9. Under medical certificate, furlough may be granted before 
it is at credit under rule 6, aud although three years’ actual service 
may not have been completed since the last return from furlough 
or from extraordinary leave. 


` 10. On urgent private affairs, furlough may be granted to a 
Judge before it is at credit under rale 6, and although three years, 
of actual service have not been completed since the last return, 
from furlough or extraordinary leave; provided that fprlongh 
under this rule shall not excced six months, and shall be granted 
only once duving the whole period of a Judge’s service. 

11. - Furlough taken in India shall be reckoned from the date 


on which the Judge quits- his office to the date of his resuming 
duty.° Furlough taken ont of Indie shall be reckoned from the 


PART 1V.] THE MADBAS LAw JouENAL, 157 


date of embarkation at the port of departure from India to the 
date of debarkation oy return to India except ine case falling 
under rule’ 24. 


12, lf furlough be taken partly in India and partly out of 
Tudia, the commencement and termination of the furlough shall be 
respectively determined under the provisions of rule 11, according 
as the furlough begins or ends in or out of India. 


13. For the interval between the date of quitting bis office and 
the commencement of furlough out of India, and between the termi- 
nation of furlough out of India and resuming his office, a Judge 
may be allowed a subsidiary leave not ordinarily exceeding thirty 
days, which in special cases may be extended. 


l4. A Judge when on furlough shall receive allowances at 
the rate of Rs. 883-5-4 a month, if the furlough be taken in India, 
and at the raie of £ 1,000 a year, if the furlough be taken out of 
India and payment be made in England. A Judge when on subsi- 
diary leave shall receive allowances ut the rate of Rs. 888-5-4 u 
mouth. © 


15. Except under medical certiticate the number of furloughs 
to be granted at any one time, and the grant of furlough to indivi- 
dual Judges, shall be subject to and limited by the exigencies of 
the service, which exigencies shall be determined exclusively by the 
authority with whom rests the question of granting the furlough. 


16. Applications for furlough not supported by medical cer- 
tificate shall be granted usually in the following order :— 


The Jadge who has the greatest amount of furlough to his 
credit’ under rule 6 shall have the preference. If two or more 
applicants are on an equality in this respect, preference shall be given 
to the applicant whose actual service in a High Court is longest, 
reckoning, in the case of a Judge who has not taken furlough or 
extraordinary leave, from the date df the commencement of his 
service in the High Court, and in the case of a Judge who has taken 
furlough, subsidiary or extraordinary leave, from the -date of his 
last return from such furlough or extraordinary leave. If two or 
more spplicants are equal in both the abovementioned respects; 
the preference shall be given to the senior in the court. 
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. = 17... Sabject to the, exigencies of the public service, a Judgo 
who has completed eleven months’ continuops duty, including the 
vacation, may take privilege leave for one month in eack-yesr, but, 
oxcept as provided in clause (a), his salary will cease during such 
leave. . A Judge may take privilege leave in such instalments, or 
more than a month at a time; and except, us provided in clause (b), 
privilege leave may not be combined with vacation. 


17(a). A Judge who has beeu detained on duty as Vacation 
Judge, may, provided that he has not ‘in the meantime’ had: atiy 
furlough or leave of any kind, daring his next subsequent pri- 
vilege leave draw his salary for any period, not exceeding one 
month in the whole, by which his vacation may (by reason of his 
being on duty) have fallen short of one month. 


17(b). Once in three years, and not oftener, Priloge leave 
may bo prefixed or affixed to the vacation. 


18. Rule 17 does not apply to the following Judge :— 


Prinsep, Sir H, T., Knt. of the High Court at Calcutta to 
whom privilege leave may be granted under the following rules :— 

(i). Subject to the exigencies of the public service, privilege 
leave-for one mouth-msy be granted to a Judge who has been-on 
daty-without interruptionfor eleven months, including the vaca- 
tion. ` 

(ii), An additional -month of privilege leave accrues to a 
Judge after each further period of eleven months’ continuous duty 
including the vacation. _ n 
_ titi). Privilege leave may not be taken in instalments, but any 
balance of privilege fave not taken when due may be addéd to the 
next privilege leave which accrues: Provided that the privilege 
leave taken at one time shall not exceed three months, and that 
any accumulation of privilege leave beyond . that ee shall- be 
forfeited. l 
(Gv), Save, as provided in the next succeeding clause (5), a 
Judge when on privilege leave shall receive half his salary. 
. (7). A Judge who discharges the duties of Vacation ` Judge 
during the whole or any part of a vacation shall’ be entitled, for 
oach day of such duty, to draw his full salary for one day vot 
any privilege leave which he may subsequently obtain, l 7 
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“r19. Ewery Judgeapplying for privilege leave -must sign a 
deblaration that, hé intends’ to return to duty on tho- expiration 
of the leae applied for, and that he has no intention of resigning 
his office, or retiring from the service or taking leave .of any kind 
within three months after his return to duty. Such déclaration 
shall not-be helg absolutely to debar the person making it from 
applying for permission to resign his office, or to retire from the 
service, orto take leave, within three months after his return to 
‘duty ;.but every such application must be accompanied by an ex- 
planation of the special circumstances under which it is made, and 
it shall-be in absolute disoretion of the Government ii a or with- 
hold the permission sought. 


20. Furlongh and privilege leave shall not be taken as such 
in continuation of each other; but if a Judge absent on leave of 
one of these kinds is allowed. to change it for leave of the other 
kind, the whole period of his absence shall be held to be under 
leave of the latter kind. 


81. Applications for leave shall in all cases be submitted in 
such manner as the Government shall from time to time prescribe, 


. 22. Leave allowance shall be payable monthly if payment is 
made in indie: and quarterly ifin England. 


23. No substantive appointment shall be vacated sail by 
reason of leave being granted under these rules. Leave allowance 
is now paid monthly in-arrear of payments made in England, 


24. If a Judge overstays any leave, he shall forfeit all 
salary during the time of his remaining so absent; and if he over- 
-stays his loave for more than one week. his office shall be liable to 
be declared vacant. Buta Judge on leave (other.than leave ander 
‘pales 17 or 18) is not obliged to return to duty on an authorized 
‘holiday, unless another officer is officiating as judge in consequence 
of his absence. 4 


“Vacation is not an anthorized holiday within the’ meaning of 
this rule; -and a Judge whose fnrlough terminates at thé commencé- 
ment ot or during a vacation shall not be entitled to full pay for 
‘any ‘part of the period of such vacation (except a part subsequent 
to his return to duty). If, after the termination of his furlough, he 
ramains absent during the whole or any part of vacation, he will, 
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for such period of absence, draw the leave allowances admissible 
under rule 14, but the time will, count as acjual service, not as fur- 
lough, provided that he returns to duty immediately at *the end of 
the vacation. 


25. No leave except privilege leave and leave subsidiary to 
furlough shall count as service for pension. s 


26. If the Government shall in its discretion deem it neceg, 
rary in sny special instance, to grant to any Judge leave. of 
absence, which is not expressly provided for in the foregoing rules, 
such leave shall be without pay. Provided always, that in no case 
shall such leave exceed aix months, or be granted more than once 
in the whole course of the Judge’s service. 


Leave under this rule is termed “ extraordinary” leave, 





Srotion IIT, 


Penstone. 


27. A Chief Justice of the High Court at Oslcntta after an 
actual service of eleven anda half years as Judge of the High 
Court, of which period at least five years and nine months shall 
have beer as Chief Justies of the High Court at Calcutta, shall 
receive a pension not exceeding £ 1,800 per annum. 


28, A Chief Justice of the High Courtsat Madras and Bom- 
bay and for the North-Western Provinces, respectively, after an 
actual service of eleven and a half years as Judge of a High Court, 
of which period at leest five years and nine months shall have been 
as Chief Justice, shall receive a pension not exceeding £ 1,500 per 
annum, 

20. A Judge of a High Court, not being eligible for pension 
ata higher rate under rules 27 or 28, shall, after an actual service of 
eleven and a half years as Judge, receive a pension not exceeding 
£ 1,200 per annum. ; 


80. A Chief Justice or Judge who retires on medical certifi- 
cate after six years and nine months’ actual service, shall receive a 
pengjon not exceeding one-half: the amount of pension allowéd for 
the full period of service. 


La - 
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81. In tie event, of a Tige a a pension under the 
preceding rules, he will not be entitled to any. other pension or 
retiring allowance. 


82. When a Judge, who at the time of his appointment to & 
High Court, was member of one of the Government services 
in India, is permitted to retire without s pension under the 
preceding’ rules, he shall receive such a pension as he might 
receive under the rales applicable to the branch of the service to 
which he belonged when so appointed, reckoning the period of his 
service, as a Judge ofa High Court towards service for oe 
persion,” 


88. Ifa Judge who, ut the time of his appointment tou 
High Oourt, was member of one of the Government services in 
India, shall be permitted to retire on medical certificate after 
six years and nine months of actual service as Judge, he shall have 
the option of taking his pension or retiring allowance either under 
these rules or under the rules applicable to the branch of the ser- 
vice to which he belonged when appointed. 


. 84 No Judge, selected from the Gcveuaites Civil Service, 
shall receive any pension under these rules: unless he shall have 
fully complied with all the rules and regulations in force for the 
time being as to payments to be made by him asa member of the 
Covenanted Civil Service on account of the provision for his own 
pension or retiring allowance, and for pensions to his wife and 
children. 


2 85. lf a Judge be transferred from one High Court to an- 
other, the period he shall have served in each-Court shall count 
towards his qualification for pension. 


36..Ifa Judge be appointed to bea Ohief Justice in the 
Court in which he has theretofore served, or in another Court, the 
period of his service as Judge will count for pension according to 
the rate of a Judge's pension and the period of his service'as Chief 
Justice will count for pension according to the rate of pension of a 
Chief Justice of the Court to which he may have been appointed. 


87, ` Tf-a- Chief Justice of the High Court at Madras, at 
Bombay, or for the North-Western Provinces be appointed Chief 
Justice of the High Court at Calcutta, his period of service in the 
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Court from which he is transferred will count for pension agcord- 
ing to the rate of pension of Chief J ustice of that court, and his 
period of service as Chief Justice of the High Court at Osloutta 
will count for pension according to the rate of pension of a Ohief 
Justice of the High Court at Calcutta. 

88. A Judge appointed under Statute 24 and 25 Vict., Ch. 
104, Sec. 7 to perform the duties of Chief Justice is not a Chief 
Justice within the meaning of these rules as to pension. Provided 
that if such Judge be afterwards appointed to be a Chief Justice, 
the period during which he performed the duties of Chief Justice, 
as aforesaid shall count as service for pension, at the rate of £1,500 | 
or of £1,800 per annum asthe case may be; provided also, that 
the period during which a Judge performs (under Section 7 of the 
Statute 24 and 25 Vict., Oh. 104) the duties of Chief Justice of the 
High Court at Caloutta shall not count towards pension at arate 
exceeding £1,500 a year, unless such Judge is subsequently 


appointed to the office of Chief Justico of the said High Court at 
Calcutta. 


39. These rules numbered respectively 1 to 26 inclusive and 
38 to 88 inclusive shall apply to every Chief Justice and Judge now 
holding office, as well as to those who may be hereafter appointed. 
Rules 27 to 82 inclusive shall not apply to any Chief Justice or 
‘Judge now holding office who shall before the Ist day of July 1899 
give notice to the Government of India that he elects to remain 
ander the operation of the rules under which he may be now 
serving. 





Srcrion IV. 
Hepenses for Hquipment and Voyage. 
` 40. For the purposes of defraying the expenses of equip- 
ment and voyage from Hurope on first appointment, there Shall 
be allowed. 


To s Chief Justice or Judge of any High Court, £ 800. . 

But no such allowance shall be made to any person who being 
in India, is appointed to the office of Ohief Justice or Judge, or 
who, having been in India, is in Europe at the time of his appoint- 
met with the intention of returning to India. 


* 
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Attempts to influence Judges—The Hon'ble Justice Sir 
F. Bhashyam Agyangar, at the conclusion of his judgment in 
the Renga “Reddi Murder cave, said :— 


“ Now that judgment has been delivered in this case, I think 
it right that we should mention in public court that during the 
hearing of this appeal, which extended over the greater portion of 
three weeks, I received by post three private communications address- 
ed to me in connection with this case. They are all in the English 
language, two bearing English signatures and one a Telugu sig- 
nature. Whether these letters are genuine in the sense that tho 
signatures are those of the authors or writers, or whether they are 
only pseudonymous, I am notin a position to say. The first 1 
received on the 2nd April, but which I read only this morning, is 
a long one extending over four full pages of foolscap. It is a 
comment upon the evidence or rather imaginary evidence, and 
advances a number of arguments in favour of the conclusion which 
the writer wants to force upon me. The writers of the other two 
letters, each from his own standpoint, conveys to me advice as to 
how I should deal with the case and decide it both in the interesta 
of justice and in my own interest. Tho authors of these three 
letters, whoever they may be, have committed a grave contempt of 
court in sending by public post private communications to a judge 
of this court with the sole and deliberate object and set purpose of 
influencing his decision in a judicial matter of the highest import- 
ance to the public. These persons and others similarly disposed to 
tamper with justice ought to know that it is a high contempt of 
court to communicate with or sesk in any way to influence a 
judge upon the subjects of any judicial matters which he has to 
determine, and that a chartered High Court in India is a superior 
Court of Record which can summarily deal with contempt of court, 
though such contempts were committed otherwise than in facte 
curt, and haa the power to punish the offender by commitment in 
a summary way,—a power which, no donbt, will be sparingly used, 
but will certamly be used when there is the, ‘pressure of public 
necessity,’ and even then not to vindicate the dignity of the court, 
but in the interests of justice and in view to repress tampering with 
justice. I now hand these three letters with their envelopes to 
the Registrar of the Oonrt.”’ 


2 
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Age of Judges.—An arithmetical. calculation on the figures 
provided by Whtttaker’s Almanack shows, says thegDatly Telegraph 
that the average age of a Law Lord is 68. The Lord Ofancellor is 
76, Lord Lindley is 72, Lord Macnaghten is 70, Lord Davey-is 67, 
and Lord Robertson is 55. The average age of a Lord Justice, 
arrived at similarly, is something over 62. Rigby, b. J., is 67,-.the 
Master of the Rolls is 65, Stirling, L. J., is 64, Vaughan Williams, 
L. J., is 62, Romer, L. J., is 60, and Oollins, L. J., is 58. The King’s 
Bench Judge is a trifle younger than a Lord Justice. His average 
is not quite 62, Lord Alverstone, C. J., is 59, Mathew, J., is 70, Day, 
J., ts 74, Willa, J., is 72, Grantham, J., is 65, Lawrance, J., is 68, 
Wright, J. is 61, Bruce, J., is 66, Kennedy, J., is 64, Ridley, J., is 
57, Bigham, J., is 60, Darling, J., is 51, Ohannell, J., is 62 and Philli- 
more, J, and Bucknill, J., are 55. The Chancery Judge is a young 
thing of 59. Kekewich, J., heads the list at 68, Cozens-Hardy, J., 
is 62, Joyce, J., is & year younger, Byrne, J., is 56, and Buckley 
and Farwell, JJ., are 55 cach —Hngissh Law Journal. 

s*a eont 

Contracts—Damaugėes—Defecisve Construction.—The deidat 
in building a bridge for the plaintiff under s written contract, 
constructed one of the.piers less securely, than was called-for bythe 
specifications. The plaintiff in ignorance- of this defect paid the 
contract price. The bridge and pier were afterwards destroyed by a 
freshet' of such violence that it would have destroyed them if the 
pier had been constructed according to the contract. Held, that the 
plaintiff may ‘recover the cost of rebuilding the pier according to 
the specifications. Sullivan County v. Ruth, 59, S. Wr 188 
(Tenn, Sup. Ct). ' 

If the bridge and pier had remained uninjured, the damageés 
would have beén the difference between the value of the bridge aa it 
was and as it should have been built. Kidd v. McCormic, 88. N. 
Y. 301. And if, as was apparently the case, the pier was so unsafe 
that it must necessarily have been rebuilt, the difference would, 
have been the oost of rebuilding the pier, The intervention ‘of the 
freshet could not increase the damages, since the defendant's 
breach of contract was not the cause of the destruction ‘of the 
bridge. N or could. the destruction of the pier diminish the dam- 
ages, which must be estimated with reference to the time when 
performance was dno. Brown v. Muller, L. R. 7 Ex. $19. In quætions 
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of consequential damages, such as loss of prospective profita, events 
subsequent to ¢he time for full performance may of course affect 
the damages. White v. Muller, 71, N. Y. 118, 188, 184. But where 
only direct damages are in question, such subsequent events cannot 
alter the amount of an obligation which is already vested and 
determined, The decision is therefore entirely sonnd:—Harvard 
Daw Review. tes 


aye ** 

1 Quast contracta—Mistake of Law—Recovery of Money 
Held, that the plaintiff can recover premiums psid on & void insur- 
ance policy although the money was paid under a mistake of law. 
Metropolitan Life Ins. Co., v. Bleskh, 58 8. W. Rep. 486, (Ky). 


‘The earlier decisions do not distinguish between mistakes of 
law and mistakes of fact in’ such cases, and in some recovery was 
allowed where the mistake seems to have been one of law. Bonnel v. 
Fouke, 2 Sid 4; Jacques v. Golightly, 2 W: BL 1078. The modern 
rule is intimated for the first time in the remark by Buller, J., “Tf 
the law was mistaken, the rule applies, that ignorantia jurts non 
eacusat.” Lowry v. Bourdten, 2 Doug, 487 (1780), This remained 
unnoticed until adopted by Lord Hilenborough in 1802 in Bilbies v. 
_Inmley, 2 East, 469.- In spite of the protest by Chambre, J., in 
Brisbane v. Dacres, 5 Taunt, 148 (1818), the rule has been generally 
adopted that money paid under a mistake of law cannot be 
recovered, Keener on Quasi-Contracts 85. The modern rule is un- 
supported by principle, for the maxim applied by Buller, J., is of 
value only where a defendant iries to excuse a wrong, and cannot 
be interpreted that every one must know thelaw. Queen v. Mayor 
of Tewkesbury, L. R. 8 Q. B, 629. In view of the origin of the 
modern rule and the hardship frequently caused by it, a return to 
common law principles, as in the present case, seelns not entirely 
nn justifiable. — Harvard Law Review. 


REVIEWS. 


‘The udian Penal Code, 8rd Edition. By R. A. Naweox, Barris- 
a Published by Messrs. Srinivasa Varadachari & Co., 
Madras—Price Rs. 18. 
`| Mr, Nelson’s Indian Penal Code has reached a third Edition. 
“This i is , proof that there is a great demand for it, especially*when 
“there $ are several other publications ou the same subject, notably 
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those of Mr. Mayne and Mr. Justice Starling. The average- 
student is likely to find Mr. Nelson’s book most gseful. ` A clear 
analytical statement of the elements of each offence and a fairly good 
catalogne of illustrative cases are the principal attractions of the 
book. Add to this Mr. Nelson’s position as Principal of the 
Madras Law College’ and a University Examiner for the B. L. 
degree, there is every guarantee for the rapid sale of the book. 





The Spectfic Relsef Act Lof 1877. By Rosuaw Lar. Printed 
at the Albton Press, Lahore. 


Wo have received from Mr, Roshan Lal, pleader of the Chief 
Oourt of the Punjab, a book on the Specific Relief Act. There is very- 
considerable legal activity in the country, though we are afraid 
that no original work of any quality is being turned out. Mr. 
Roshan Lal’s book is not likely to displace the already existing 
commentaries on the Specific Relief Act of Mr. Collett, Mr. Nelson 
and Mr. Mitra. The arrangement seems to be good, and we irtist 
the book may be useful to the profession. 





We beg to acknowledge the receipt of the following publica- 
tions :— 


The Australian Law Times. for . e April. 


The Weekly Notes sou ” - do. 
The Bombay Lew Reporter 3 x 7 r do 
The Educational) Review ae ; . do 
The Indian Review : h = H3 . do. 
The Punjab Law Reporter s pi w dO. 
Oare and Comment i iD Gy . do, 
The Green Bag ise 7 aes a do. 
The American Lawyer “ Fe e do, 
The Canadian Law Times : i ‘w do 
The Harvard Law Review z % - o do, 
Virginia Law Register oe h A do. 
The Law Btudent's Helper  . a do 
Law §tudent’s Journal o z i sa . do 


The Legsslative Acts of the Governor General of India in Council of 1900 (in 
continuation of Acts [rom 1834 to the present time), published by Thucker Spink 
§* Co; Calcutta: i aie: 
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TOPICS OF MALABAR LAW. 


MAINTENANCE OF JUNIOR MaxwBErs. 





We have seen that the cardinal distinction, next to the rule of 
succession, between the ordinary Hindu Law of the Mitakshara and 
the Marumakkathayam system is the absence of a right to oompul- 
sory partition on the part of the members of a family. The mem- 
bers are all owners of the whole property of the tarwad. But the 
law does not recognise any right in the members to convert their 
joint ownership in the whole into several or separate ownership in 
parte of it. Hence the importance as we have seen of a clear 
definition of the righte of the karnavan and of the necessity to 
control him in the management of the tarwad affaire. Hence also 
the great importance attached to the right of the junior members 
to succeed to the karnavanship. The main rights of the junior 
members in addition to the right of succession to the manage- 
ment are (1) to be maintained by the karnavan, (2) the right to 
object to any improper administration of the. property of- the 
tarwad and to see that the property is duly conserved for ‘the use 
ofthetarwad. Vide Kunigaraty v. Arrnagaden, 2 M. H.C. B., 12, 
Moidin Kuth v. Krishnam, L L. R, 10 M. 322, per Muthu- 
samy Iyer, J. The accepted view ia that the right of every junior 
member to maintenance is restricted to the right to be maintained 
in the family house. No junior member is ordinarily entitled to 
claim separate maintenance, if the karnavan does not choose to 
allow it. Apparently there is nothing to prevent the karnavan from 
allotting a separate maintenance to one member and refuse to do so 
tounother. It would seem to be not open to an anandravan to object 
to the grant of separate maintenance to another sanandravan.or to 
claim separate maintenance for himself merely on the ground éhat 
it is allowed to another, In connec’: of the absence of the right 


~ 
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to partition, the question as to what circumstances would entitle 
a junior’ member to separate maintenance js of great importance 
in the Marnmakkathayam law. The point is of verylittle impor- 
tėhce in the Mitakshara law, for a junior member who is dissatis- 
‘fied with the conduct of the manager can and will enforce his right 
toa partition. It has been doubted whether according to the ordinary 
Hinda law a junior member is entitled to claim maintenance bt all. 
In Ayyavu Muppanar v. Niladatcht Ammal,1 M. H:-Grr. 
45,’ it was assumed that sucha suit would lie. On the'other 
hand, the Bombay High Court in Himmatsing Bachasingh- v. 
Ganpatsing, 12 B. H. C: 94 (note), held that a junior member 
having the right to partition must enforce that right and cannot sue 
for maintenance only. Tt seems tous that there is no reason ‘for 
denying to a person who’ has two distinct rights the choice of 
determining which of-them he will enforce: It is not easy to 
sde on what principle the court is to say to a janior member 
that he must exercise -his right to division and forego the advan- 
tages, it may be, of remaining undivided with his coparceners, or that 
otherwisé he must give up the-right which- he has, while the family 
‘ik undivided, to be maintained ont of itaincome. Whatever the 
‘correct view on this question may be, no suggestion has been 
made that even if-a junior- member is entitled to maintenance; he 
can only ‘claim-to be maintained in the family house. It seema-to 
us that the rule that separate maintenance should not ordinarily 
be awarded is probably due to two different rights being confounded 
with each other. The karnavan, as the head of the family, has a 
certain disciplinary jurisdiction over the junior members. It may 
bethat as a part of this jurisdiction he would have the right to 
‘decide’ where the’ members of the tarwad. shall live. The junior 
members have another, and altogether distinct, right to be ‘ main- 
fained out of the income of the tarwad property. Supposing they 
disobey’ tle . karnavan’s desire as to where they-should live, can 
the karnavan withhold their’ right to maintenance ?. Can he make 
their right conditional-on: their obeying his direction to live in a 
particular place? The Madras High Court has held in Teyan: Nair 
v. Ragavan Nair, I. L. R, 4 M. 171, that the karnavan cannot 
refuse to maintain a junier member on tho ground of ‘hia »mis- 
behgviour. There can be no doubt of the soundness of.this. rýle ds 
‘otherwise it- would be open ie to starve-an. anatdravan 


AN 
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to‘death on the ground of his.misconduct.. If that be so, there is 
no reason for holding that one partioular kind of misconduct, 
vizą, refusing to live inthe family honse, should be sufficient 
ground for withholding maintenance. Apart from the discipli- 
mary power of the kurnavan, is there any reason for holding that a 
janior member not living in the tarwad house should not be en- 
titled to maintenance ? It may be conceded that it would be com- 
paratively easier for the family to maintain all the members in 
ane house than to allow them each a separate maintenance. But if 
.& person chooses to live separately, either because he has his ocqupa- 
.tion .elsewhere or for any.other purpose which is not improper, is 
taot an economical and moral blunder to refuse to allow him 
separate maintenance ? The enforcement of the rule would result in a 
‘person sticking to the family house if he is not able to earn quite 
.enough for himself elsewhere. Would it not-be better both in the in- 
teresta of the junior member and of the tarwad to allow him to live 
apart without withholding from hima reasonable allowance from 
‘the family fands according to its means ? We can see nothing in the 
` ğenius of the Marumakkathayam law to prevent this being.done. 
‘No doubt when- respect for the karnavanwas supreme -and his 
„authority was ‘regarded as almost absolute, he often . carried his 
opowers of discipline to the point of refusing to maintain any junior 
‘member ‘that crossed. ‘his slightest wish. But we doubt whether 
it-could.be said that he possessed any-legal right todo so, We 
‘do not; however, think it profitable to pursue the matter further, as 
-itis now. perhaps too late to go back upon the view that a junior 
member is not entitled to separate maintenance unless there are 
special circumstances entitling him.to it. The important question 
‘now is, what are the special circumstances under which evans 
maintenance is awardable. 
>» The right to- maintenance is an individual right. Bray 
„member of the tarwad possesses it himself or herself and not merely 
asa joint. right in combination. with other members. In one 
-case, ib was even contended thata joint suit by a number of 
“members was bad for misjoinder. The court, however, disallowed 
the oontention, but the individual nature of the right was beyond 
question; Raman Menon v. Ititmayamma, 9 M. L. J. B., p- 158. 
In Kuhamathe-v, Kunhikkutis Als, I. L. R. 7 M. 288, Turneg, C. 
oJ:;-saidy ach member of-a tarwad has s right-+to be maintained and 
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suffers’a personal wrong if that right is not accorded to him”. : But 
the learned judge held that if the karnayan does not, maintain the 
anandravang, ap anandravan cannot sue fur a monet allotment. He 
says, “Itappears to me that the only remedies open to the members 
ef a tarwad, if the karnavan neglecta his duty to provide for 
the resident members, are to procure supplies on credit for the 
payment of which the tarwad properties would be liable, oy, 
to sue for the removal of the karnavan on the ground of his 
neglect of a primary duty.” With all respect for the learned 
Judge it is difficult to appreciate this view. If the right to 
maintenance is an individusl one, why not each member be 
entitled.to sue for maintenance if it is infringed by the kartfavan ? 
If the tarwad properties be liable for the discharge of loans contract- 
ed by each anandravan for his maintenance in consequence of the 
karnavan failing to maintain him, why should he not be entitled to 
sue the karnavan directly instead of through acreditor? It will cer- 
tainly not be easy for an anandravan to obtain loans from strangers 
for his maintenauce, and the remedy: of- getting the karnavan. 
removed is neither appropriate nor adequate. Supposing the new, ` 
karnavan algo fails to maintain him, what good would it be to him 
merely to get each successive karnavan removed? Muthusamy 
Asyar, J., agreed with Turner, J., but he held that possibly all. the 
anandravans together might be entitled to compel their karnavan 
to make an adequate provision for their support in the tarwad 
house. He said, “the karnavan is legally bound to provide a 
suitable maintenance for his anandrayans in the tarwad house, and 
it may bea question whether a joint suit by the anandravans is 
not the proper remedy. Bach anandraven has a right to be main- 
tained, but it ia a right to be maintained jointly with others i in, the 
tarwad house, and his remedy i is that of one who has a joint.and 
indivisible right to enforce,” It is impossible to defend this view., 
It is inconsistent with the fundamental nature of the right, 
to maintenance, aud it is inconsistent with, the Chiof Justice’s , 
opinion and Muthusamy Atyar’ 8 own opinion in Motdin Kutty, v. 

Krishna, I.L. R., 10 M. 228. In a later case Kesaya v. Unni- 
kanda, I. L. B, 11 M, 807, this case was distinguished; . 
Brandt and Parker, JJ. held “that where the karnavau had 
left .the tarwad house, the junior members could „bring a . 
suit for separate maintenance. -Thoy aid that in - “Kunhanad’s , 
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case the parties were being maintained in the tarwad house, and their 
objection was to the gcale on which théy were being maintained. 
It does not appear from the report of the case whether this state- 
ment is correct, but it seems to us that it makes no ‘difference 
whether the suit is in consequence of the karuavan not maintaining 
the junior members at all or in consequence of his not maintaining 
them properly. “The decision in Kesava v. Unnikanda is really in- 
consistent with the earlier case, but there ig no doubt thatitis correct. 

We now proceed to consider in what cases junior member 
is entitled to separate maintenance, even though he does not 
reside in the tarwad house. If the karnavan does not allow 
him tô live’ there, or in consequence of ill-treatment makes it 
impossible or difficult for him to live there, there can be no doubt 
that separate maintenance will be awarded to him. In Peru Nair v. 
Ayyappan Nair, I. L. R., 2 M. 282, it has also been held that where 
there is no room in the tarwad house, separate maintenance may be 
awarded, Ses S. A. 28 of 1882. Again; if there are several houses 
béloriging to the tarwad used as dwelling houses by the members, a 
junior member may be entitled to be maintained in any one of those 
houses. The learned judgés say, “The rule is not contravened by 
the recognition of & right to maintenance in a member residing in 
one of several houses which convenience or necessity has, aś it 
were, affiliated to the original tarwad house. C. K. Nallakandiyst 
Paravads v. C. K. Chathu Nambiar, I. L.R, 4 M. 196. 

But if the karnavan has a right to reqnire the members to 
live in the tarwad house, it is difficult to see why he should not 
have the right to require any particular member to live in the house 
which he decides should be his residence. Prima facie it should 
be left to the karnavan to decide where the various members are to 
reside, for if each member were entitled to choose his own resi- 
dence, disorder and confusion would eventually arise, Accordingly `. 
the Travancore High Court in Krishna v. Chappi, 12 T. L. R., 51, 
has laid down that even where there are several tarwad houses, the 
consent of the karnavan is required for æ person choosing any one 
of those houses as his residence before he can claim to be main- ` 
tained there’ Krishnasamy Row and Sttarama Aiyar, JJ., say 
“Tt is contended, and the contention is allowed to be founded on‘a 
fact, that the plaintiff lives at present in a house. belonging tothe 
tarwad built by the karnavan upon the site of the -original 
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tarwad- soat.. This circumstance -does “not entitle the plaintiffs 
to-separate maintenance athe karnavan is opposgd to their sepa- 
rating: themselves froh the rest of ithe family. It ia no doubt the 
duty of the karnayan in the interest of the family to’muintain the 
family. compact and toumake the several members thereof. to live 
in. harmony . with one another.’ And the rule they lay down is 
that even when. there.is inconvenience ‘in all the members- living 
together, the: consent of the karnavan-must be’ obtained by: eabh 
mem ber for shoosing’ his residence, In Chekkutt v. Pakki, 1: L; Bey £2 
M. 805, separate maintenance was allowed toa junior member not 
living inthe family house but-in another house belonging tothe 
tarwad. But the court observed in that case-that the karnavan did 
not contend that the- plaintiff lived apart from him without his 
permission and contrary:to his wish. Where an anandravan lives in 
a house belonging to the-tarwad, it may perhaps be ordinarily pre- 
sumed that he does so with the consent of the karnavan }.but-it 
would be difficult to -maintain that the karnavan has not the right 
te distribute the membera:amongat the different: houses-as he.thinks 
fit. It was held in an early;case from South Canara, Subba Heggadt 
:v, Tongu, 4M. H. C. R., 196,that a female member living apart from 
her-family with her husband isnot entitled to separate maintenance. 
If the suit-was for-arrears, the-decision would undoubtedly -be correct 
For the presumption, when a woman leaves-the family house forher 
-hnsband’s, is that.she looks to.him for. support and does not intend 
to claim maintenance -from-her.own karnayan. But suppose: her 
-husband is too poor-to support her, and she gives distinct notice 
ofitto her karnavan, should her claim to maintenance be disg- 
allowed in such a:case?. Can it be held that the woman. is. not 
«leaving her family. house for.a justifiable reason when she does so 
to ive with. her husband? Cant be held to be right .that the 
-karnavan should, as-the Madras Court has held,-be entitled to.con- 
fine- the: women to the.family. house.and. to compeb..their. hus- 
bands to visit- them there? -Ifthe-husband is willing. toi-/bear 
«portion. of the. expenses of -the maintenance of..his wife and 
children, is- it- either in thetr-interests.or in the..intereste:ofithe 
-tarwad--that his..request -should be disallowed - unless.. he: ig 
able to bear the whole burden himself? Surely. there is nothing 
in the, Marumakkathaygm.system, requiring.the courts.to-hold that 
this:is not a case in whioh- the-woman-would -be.,entitled,..to 
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Separate maintenance. -The feeling of the community: is certainly 
-in:favour of-allgwing her claim:- The Travancore High-Oourt has 
-held: the same view in Kuchu Pillay v. Kamara, 4T: E. R; 95. 
‘It isto -be hoped that the question willbe reconsidered'when the 
.point arises for decision again. In Raman Menon v. Itttmayamma, 
9 M. L. J.-R., 158, Subrahmania Atyar'and Moors, JJ. have held 
‘that where a woman is ordinarily living in one of the'tarwad houses 
-she is-not disentitled to maintenance on the ground that she often 
goes to her-husband’s house and -spende-some time: there In 
Krishnan v. Govindan, 8 M. L.-J., -294; Subrahmanta Atyar ond 
oMoore,- JJ. held: that a junior member was-not entitled to be paid 
‘by the karnavan the expenses incurred-by him for being educated 
-in an-English-school’ in a place distant from the tarwad-honse. 
‘The‘karnavan contended that he was not bound.to defray the 
-expense of plaintiffs education in the English language, and that 
‘he was willing to give the plaintiff such-education in his own place 
iag was ‘practicable there. The anuit -was not framed: as one for 
- maintenance generally, and the question was not, therefore, consi- 
“dered - whether. a person leaving the family house for the purpose 
‘ol attending a school, even thonghtitis not agréed to by the 
: kurnavan, is not entitled: to. separate maintenance: He may not 
-be entitled to a larger maintenance than he would otherwise: be 
-merely on the ground that he goes away for- education. But we 
` think it would be right to hold that in such a ease a separate main- 
tenance may be awarded, though the amount might be the ‘same as 
ifhe had left for any other proper reason, such as the misconduct 
- or cruelty of the karnavan. We think-it would be in accordance 
.with- the principles of Marumakkathsyam system, and it would be 
»absolutely necessary in the interests of progress, that the courts 
- should act in a liberal spirit in -debermining what are -justifisble 
-grounds for leaving the tarwad house so’ as to entitle a junior member 
.t0 maintenance.. In the case of Kovilagoms and other aristocratic 
‘families of Malabar, it is the practice to allow separate maintenance 
(tojudior members without any special reason. ‘But if it be held-to.be 
»the!Jaw:that: a junior is not: entitled to separate maintenance, it 
-will be a-question whether the junion-members of aia as -will- be 
sable .ta-establish their legal right tothe same. «© . st das 


ee "Tie: ‘question has often atisen whethér s member of ‘# tar- 
‘wad‘#ho has-become ar citckst;* not ‘by a consctentious change of 
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religion, in which case he will be protected by Act XXI of 1850, but 
owing to immoral conduct or any other caste offenge, is entitled to -` 
maintenance. And it has always been held that he is not, though - 
there is no decided case of the Madras High Court on the point, 


The rate of maintenance that a junior member is entitled to 
has to be determined with respect to his reasonable needs and with 
reference to the means of the tarwad. No member is entitled to dn 
aliquot share of the income of the tarwad. See Abbakku v. Ammu 
Shettathi, 2 M. H. C.R. 12, and Kunji Amma v. Valia Katimal, I. L. ` 
R. 4 M.171. The karnavan ıs bound to treat all equally, but this does 
not mean that he must give an equal amount to all, but only that he 
must not make an arbitrary distinction between them, Kunji Amma 
v. Falia Katmal, I. L. R., 4M. 171. Where the income is not sufficient 
to provide s suitable maintenance for all, the circumstances of. each 
member with respect to his private soquisitions may be taken into 
consideration ; See Teyyan Nair v. Ragavan Nair, I. L. R., 5M, 71. 
Mr. Wigram once laid down that the karnavan should be allowed 
half of the whole income of the tarwad for the maintenance of his 
own position and for meeting the common expenses of the tarwad, 
Narayani v. Govinda, I. L. R., 7 M., 852, but the High Court over- 
ruled him and said that no such general rule could be laid down. 
The karnavan is, no doubt, bound to meet the general expenses and 
is for that purpose entitled to appropriate a portion of the income ; 
but it is im possible to lay down any general rule as to the proportion 
of the income that he may use forthat purpose. We do not think 
that the karnavan is in reality entitled to allot to himself a larger 
portion of theincome than he gives to others. He possesses no larger 
rights in the property of the tarwad than the other members of the 
tarwad. If his needs are greater, he may appropriate to himself a 
proportionate share of the income; but his position as karnavan gives 
him uo rights to a larger share than others. Only the members of 
a tarwad are entitled to maintenance out of its property. But it hag 
been held in a case from North Malabar, Parvati v. Kamaran 
Nair, I. L. R., 6 M. 841, that a junior member is entitled to be paid 
the reasonable expenses of maintaining his wife and children ; thé 
court remitted for trial the issue whether by custom the expense 
of maintaining the wives of the male members and their children is 
allowed as a proper charge on the income of the tarwad. The 
District Court of N.. Malabar found ‘that onstom -sanctioned auch 
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a charge and the court , accordingly awarded the- plaintiff, 
a junior male mombor,the expenses of maintaining his wife and 
children. - But throughout Malabar every male is bound to make 
some allowance to his wife for the support of herself and: her child- 
ren, .and this will have to be taken into acconnt in determining the 
amount of maintenance he is entitled,to. Similarly no doubt the 
expenses of education suitable to the position and needs of the 
tarwad, the kalyanam or marriage ceremonies of the female mem- 
bors and other similar expenses would be included i in maintenance. 


`A member of a Marumakkathayam family woulda in our opinion, 
not be entitled to have his maintenance made a charge upon the family 
property or any portion of it. The right to maintenance arises ont 
of his proprietary right and is not asin the ordinary Hindu Law s 
right which exists where there is no proprietary right: The mem- 
bers of the tarwad being themselves proprietors cannot be allowed 
a charge over property of which they ‘are òwnors. ` Their right to 
maintenance cannot be defeated by an alienation by the Karnavan 
except for a proper purpose. And if the aslionation is proper, it 
stands on tho footing of an alienation by the whole family. The 
case is of course different in the case of those entitled to maintenancé 
under ordinary Hindu Law. There the proprietor is at liberty to 
dispose of the próperty as he pleases, and it is in’ consequence 
necessary to’ protect those entitled to maintenance from the im- 
propor alienatiors that may be made by the othor members. Ps 





LEGAL EDUCATION IN MADRAS. 
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CONSIDERABLE attention has been rooently drawn in a Bed 
by lawyers ‘and judges of eminence to the importance of “organising: 
an efficient system of instruction in law. The absence of. any 
systematic training for the legal profession is r much more conspicuous 
in England than in other countries. The fact that there have been 
groat lawyers notwithstanding the absenco of any scientific systom 
of professional education is considered by somo to be @ reason | for 
taking no interest in the matter, but this view has found no. favour 
with those qualified by their position and experience to express, an 
opinion on the question, Lawyers like the lato, Lord Russell and 
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Professor Dicey have insisted upon the advantages to be socurod 
by providing a scientific system of instruction. An improvement in 
this direction is bound not merely to increase the number of great 
dawyers in the country, but also to raise the standard of average at- 
tainments among the members of the profession generally. The ins- 
titution which has attained tho greatest success in legal education is 
the Harvard Law School in the United States. It has been repeated- 
ly and justly held up as a model for imitation’ by other bodies 
engaged in similar work. It would be interesting to note how far 
the system of legal instruction in the Madras Law College conforms 
to, or falls short of, the standard that ought to be arrived at by a 
university which does not wish to be considered backward in the 
promotion of scientific legal knowledge, or in the training up of 
men properly qualified for the labours of the profession. Our Uni- 
versity cannot be accused of having overlooked the claims of law 
asa branch of instruction or having failed to attempt to deviso 
means for securing instruction to candidates for legal degroes. 
From the very foundation of tho University there has been a 
faculty of law and examinations have been hold for testing the 
proficiency of candidates for the Degrees of Bacholor of Laws and 
Master of Laws. The University of Madras being only an examin- 
ing body, tho teaching of law has had to be provided by the Govern- 
ment in its own educational institutions, For a considerable time 
past the University has made it condition precedent to the ad- 
mission of candidates for the Bachelor of Laws Examination that 
they should have taken the B. A. Degree and attended a course 
of six terms or three years in a Law College authorised in that 
behalf by the Government. There are two colleges thus authorised 
by the Government in this Presidency, the one at Madras and the 
other ab Trivandram. By prescribing the subjecta for examina- 
tion and by compelling a course of attendance ata recognised law 
colloge, the University has exercised a considerablo influence upon 
legal oducation. A similar influence has been oxercised by the 
High Court also by its rule that porsons who sre desirous of beihg 
enrolled as vakils of the High Court should have passed the 
B. L. Examination of the University of Madras and that 
persons who are desirous of becoming first grade pleaders in the 
previncial towns should have passed an examination for that put- 
pose, one of the conditions of admission to the examination being ‘a 
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previous course of attendance at the Law College for a period of one 
year. While credit is que to the University and to the High Court 
for their solicitude to secure a decent standard of attainments 
among candidates for legal degrees or for enrolment in the pror 
fession, it cannot be said that the teaching of law has been placed 
upon a satisfactory basis, The subject is viewed with indifference 
in some quarters for reasons which however will not bear examina- 
tion. It is considered by some that the number of members of the 
legal profession has already reached such an undesirable extent 
that a better organization of legal education may tend to aggravate 
this evil. Regard being had to the extent to which the profession 
has beech adopted in the United States orin England, there is no 
reason to think that there has been a disproportionate increase in 
numbers in the legal professionin this conntry. But even granting 
that a greater number of men adopt the profession in this country 
than is desirable for their own good or for the good of the country, 
we do not think this tendency is likely to be increased by placing 
the system of education on a more thorough basis. A more efficient 
course of education can only have the effect of ensuring sound 
legal attainments and may bea slight check upon the growth of the 
numbers by eliminating the less qualified. 

Another reason for indifference in the matter is that somo 
persons consider the subjects do not require much teaching, as the 
studenta are graduates in Arts and are generally of an age which 
should enable them to study the subject without assistance. This 
view again is incorrect. Itis recognised by all competent persons 
that law is quite as dificult a subject as, if not more difficult than, 
many subjects that are taught in colleges. History, Ethics.and 
other subjects are considered important sad difficult enough to 
require teaching. The science of law is at least as complicated as 
subjects of this sort; and the assistance of a competent teacher 
will be of the greatest value to a beginner in smoothing his difficul-, 
ties and enabling him to see the principles underlying the rules of 
law.. It is, therefore, necessary to see in what respects the sys- 
tem of legal education now obtaining requires improvement. The 
first question to be considered is the subjects which should be includ- 
ed inthe curriculum. The subjects at present prescribed for the 
B.L. Examination are Jurisprudence, Roman Law, the Law of Con- 
tract including Negotiable Instruments, the Law of Torts, -the -The- 
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ory and ‘Law of Property including the Law of Trusts and’ Transfer 
of Property, Hindu and Mahomodan Law, Indtan Cgnstitutional Law, 
the-Law of.Evidence and Criminal-Law. `Arnong thé recent changes 
which have beon introduced into the curriculum is the omission. ‘of 
the Law of Procedure, Givil-and: Criminal, The change was probably 


` made inthe interests of the B.:L.- Candidates, as it was-perhaps‘con- 


i 


sidered that -procëdure would’ be bestléarnt by a course of appren- 
ticeship, and that the examination in procedure if any sheuld, 
therefore, follow a course of apprenticeship. However plausible-this 


- view. might seem, we think it a retrograde step to have removed the 


Law of Procedure from the. curriculum, As remarked by Professor 
Dicey in the case of the‘Harvard Law School, the sim-of fhe-Law 
College should be to impart:a sound professional education and for 
the purpose of equippitig young men for the profession it is abso- 
lutely: necessary that they should be well grounded in -a know- 
ledge of ‘the Law of - Procedure. It. is ẹ mistake to suppose 
that the Law of Procedure consists of mere-ruiles of thumb which 
can..only .be learnt by -practice.. The- rales- of procedure are, 
in the main, based upon. broad and intelligible principles df éx- 


-pedioncy, and it is quite, as practicable to explain: these-prinojples 


to students as itis to explain the principles -of any. branch.-of 
substantive law... The disadvantages of the present system have .- 
been clearly. realised ‘-by-every apprentice and every lawyer who. 
has had-to deal with apprentices during the last fow years. Having 
no previous knowledge of the Codes of Procedure tho apprentices 
find themselves-utterly at sea when-they are entrusted with-papers 


-and are unable to Tup the Pult: benefit of a course D A Nee 
hips "Wasi as SE, aS) l A 


Being obliged to devote ie greater part of their time “to 
learning the rudiments of the Law of ‘Procedure, ‘they are unable 
to devote ‘any: hitention to the study of other subjects during the 


“course of “their apprenticaéhip. ‘Wo would, therefore, suggest , the 


‘re-introduction of procedúre into the É. L. currioulum, lowering, if 


néocasary, the minimum to be securéd i in ‘the subject by candidates. 


Anothsr-reoent : hangai in. ‘the carricnlam j is the disappearance 


of Equity Jurisprudence.as a.separate subject. But-the subject has 


_ disappeared only, jn name, and the various chapters of the daw: are 
required to be read under the appropriate headings of the other 
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branches, -This;“perhaps, is not a change to ‘be -regretted. In 
addition: to.thg subjests which were included in the curriculum 
in former years, three subjecta have been added, viz., Roman Law, 


: the Theory and Law ‘of Property and Indian Constitutional Law 


t 


The next question is a8 to the length of the course to -be 
followed by the student. The course has now been extended from 


-. two to three years, and there is in many quarters a desire to reduce 
. the length of the course to two years. This, in our opinion, would 


-be:a great blunder, even if the college were converted into a fuit 


- day college as it ought to be, Under the old system two years 


‘were considered necessary, but three more subjects. have been added; 


- and.an addition of one-year to the course is absolutely necessary 


.to enable the student to master them. Comparing the length of 
the course. with that in other professional colleges, such- as the 
Engineering and the Medical it cannot be considered too long. The 
length of the course in the Harvard Law School is three years, and 


. w similar period has been prescribed in most of the law schools-in 
the United States. Students seldom. read anything besides the text 
.- books presoribed by the University, and if it is necessary to encour- 


Tot 


age them to read other treatises.on the subjecte, it is absolutely 
necessary to.prescribe a three years’ course. If the. College is to be 


..turned into a full day college and properly worked, the amount of 


leisure at the disposal of the studente during s period of two 


. years, will not be sufficient to enable a willing. student to go 
- through & course of fairly extensive reading outside his text books, 


As things now go, saveral of the Professors and Assistant Professors 
find it impossible to finish their respective subjects in their classes, 
We would therefore strongly protest against the reduction of the 
Period of stady to two years. 
a. The ‘next matter to be considered, relates to the sfflciency of 


ithe teaching staff. The appointment of the teaching staff is 


3 in the, hands, in the frst instance, of the Council of the 
: College. We are not now concerned to enquire into the’ 


_Thanner in whioh this patronage has been exercised in particular- 
“cases. It may be that the best persons available as teachers have 


‘not‘always been selected; but objections of this sort will always ` 


’ crop’ up’under ‘any system of appointment, and we would déal only 


^ with the defects: = the naa of fe appoianent of the staff... » The 


ody ts @sio as 
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system of appointing Professors and Assistants once every term or 
year is.open to grave objection, notwithstandipg that men who have 
been once appointed are eligible for re-appointment and have as a 
matter of fact been generally re-appointed. The precariousness of the 
tenure diminishes the teacher’s incentive to improvement, and it is 
not likely to create any abiding interest in the welfare of the college. 
There is an idea in some quarters that the frequent introduction 
of fresh men on the staff.is. likely to conduce to a more energetic 
working of the college. While wo should be the first to deprecate 
any system which is likely to interfere with the elimination of 
incompetency, it will be at the same time foolish to make a frequent 
change of hands. Such a policy will have the effect of deptiving 
the college of the benefit of the experience of the teachers, and can 
only serve the interests of young lawyers to whom the emolu- 
mente of the office may be attractive during the early years of their 
career. Apart from any question.of experience of the avocation of. 
teaching, a term or s year is too short for a Professor or an Assistant 
to prepare satisfactory courses: of lectures. The salaries offered 
to the Professors and the Assistants should be such as to enable 
them to quit the bar and devote themselves entirely to the study 
and teaching of law. In the selection of Assistant Professors care. 
should be taken to.select only such men as will be duly qualified to 
fill the.ofico of Profeseor later on. The prospect of promotion to 
the higher office will operate as a great stimulus to exertion and 
improvement. For our own part we think it unnecessary to have 
any Assistant Professors, and the distinction now drawn between the 
Assistant Professors and the Professors that the former should 
undertake tutorial work and the latter lecturing work is objection- 
able and unworkable. The idea thatone person should lecture 
upon s partioular subject and that another person who does not 
know what is taught by the-other should catechise the class is one 
which is found difficalt to workin practice. The result has been 
that both the Professors and Assistants really. do the work of 
lecturing only, and both very often cover the same ground, a course 
which causes no little waste of energy. Lecturing and catechising 
should be regarded as the duty of every teacher, whether hé may 
ke called. a Professor or not and a complete division of subjects’ 
should be made between the members of the staff. wee 
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‘The division of subjects now made botwoen the Profesgors and 
their Assistant is very often amusing and impracticable. A Pro- 
fossor, for instance, is asked to teach the general principles ‘of the 
law of Contracta or of Crimes, while the Assistant is expected to teach 
the law rolating to special classes of contracts or -to' special crimes 
before the students have boen grounded in a knowledge -of -tho 
general principles. 


` Another defect i in the present systom is that the same iake 
is called upon to lecture upon a variety of subjects with the result 
that he is unable to do justice to any. While the teachers should 
be appointed permanently, the number of subjects they should ‘be 
called upon to teach should not be more than _two, and a teacher 
should not be called upon to change the subjects with which he has 
been entrusted. Having regard to the importance of catechetical 
work with the sfudents and the largeness of the classes, the present 
allotment of four hours work a week for every Professor or Assist- 
ant is insufficient, One of the most important functions of a Profes- 
gor in the Harvard Law School is the holding of moot classes and 
catechising the students, and if similar work is to bo undertaken by 
the College staff here, a much larger number of hours of work must 
be proscribed than has hitherto been the case. If the system of inst- 
raction is to be placed on a really sdtisfactory baeis, thé College 
-must be converted into a full time day-college like the American 
Law Colleges. We do not know whether the Law College as it is 
now worked is supposed to bea full time day-college. If it is, it 
can only be ssid to be a make-believe of a day-college, the hours of 
working being calculated to delude the public into a belief. that it 
is a day-college and to cause the maximum amount of i inconvenience 
to the students attending. 
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NOTES OF INDIAN CASES. 





Kali Prosad Mahisal r . Queen Empress, I. L. R 28 C 7, 
and Karu Kalal v. Ram Charan Pal, I. L. R. 28 0. 10, 


In these two cases persons were jointly tried that okei 
-been tried separately under the provisions of the Code. -The 
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court held in revision that the error was a mere irregularity which 
did not occasion a failure of justice ; more egpecially as the illegal 
joinder was not raised in the courts below. The question whether 
S. 537 applied to such cases has been settled by the decision of 
the Full Bench in In the matier of Abdur Rahman, I. L, R. 27 0, 
889. The joinder there, was of several charges against the same 
person that should have been separately tried., But in tho casos 
under notice the illegal joinder was of charges against several 
persons. But obviously this can make no difference. In the case 
of N. A. Subrahmansa Iyer vy. Queen Empress, 10 M. L. J. R. 147, 
the Court adopted rather a curious procedure. There were four 
charges, and the full Court with the exception of Boddam,J., hold 
that the joinder was illegal. They did not set, aside the trial as 
vitiated by the illegality ; nor did they consider that 8. 587 cured 
the defect entirely. They must have thought that the accused was 
prejudiced by the trial, for they set aside connt number 1. But 
tho majority thought that the accused was not prejudiced as re- 
gards count number 6. So having set aside count number 1 
‘altogether, they upheld the conviction under count number 6. This 
was evidently a curious application of section 587. 


Bhugwanbutti Chowdhrani ». A. H. Forbes, I. L. R. 28 
C, 78. “In order to make a matter res judicata it is not neocs- 
sary that the two suits must be open to appeal in the same way”. 
This we think is right law. It is merely the competency of the 
original court to try the subsequent suits that is under contempla- 
tion in section 18 of the Code. Whether the appellate tribunal 
is the same or different is a matter of no consequence. Mr. Justice 
West of Bombay has developed the theory of similar appealability 
as atest of the application of res judtoata on the authority of 
Savigny. But in the interpretaticn of the plain language of the 
logislature such a theory has no place. See, however, Namasivaya 
Gurukkal v. Kadir Ammal, I. L. R.17 M., 168, Srirangachariar 
. Bamasams Ayyangar, Ib. 18 M. 189, and per contra Ib. 17 M, 
278. Subbammal v, Huddleston. 


But the question of identity or oquslity of tribunals has 
nothing whatever to do with & caso where the subject mattor of 
the suit is the samo as, or a portion of, that in the previous: “Buit, 
As regards identical subject matter betwoen the same parties the 


= 
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rule.of rey judicata applies‘ even when the tribunals are different. 
We are however unable to agree with the view of Rampim and 
Pratt, JJ. that where the subsequent suit is brought beferea 
Higher tribunal only- because several causes of action are joined, 
such joinder is a reason for holding the: decision in the prior suit 
to have the force of res judtcata upon any issue involved though 
the subject matter of the subsequent suitis different. In the case 
under notice so far.as the subject matter was the same -the prior 
decision would aeng be ree ee ; 


Harish Chandra Shaha v. Chandra Mohan Dass, I: L. R, 

28 C. 118.— When an ea-parte dearee is set-aside and the suit dis- 
missed the defendant who applies for the refund of the money paid 
in execution- of the ew-parte decree must conform to article 178 
of.the Limitation Act. The learned judges rely on the-decisionin 
Karupam Zamindar v. Sadasiva, I. L. R. 10 M., 66 which, they fail 
to notico; is overrulediin Venkayya v. Ragavacharlu, I. L. R. 20 M. 
448 and which even if rightly decided would have no application to 
the case under notice. Applications for restitution where the ap- 
pellate court has set aside the original decree are governed by the 
express language of 8. 583 of the Code and will, therefore, fall 
within Art. 179. Buta refund claimed by a defendant after an 
ez-parte decree is set aside is not governed by 8, 588. We are, 
therefore, inclined to agree with the view that Art. 178 mustapply. 
See Khetter Mohun Sing v. Kassy Nath Sett, I. L. R., 20 C. 899 
and Gurdhari > v. Sital Prasad, ÏI. L. R., 11A. 872. 


Bholanath Das r. Prafolla Nath Kundu Chowdhri, I. L. B. 

28 C. 122.— Where an application for execution has been T 
missed as well as the judgment-debtor’s objection that the appli- 
cation was baired by’ limitation, he is not precluded from raising 
the plea of limitation upon a subsequent application for execution. 
When the 1st application was rejected, the judgment-debtor gained 
all he'wanted and the opinion as regards his plea of limitation 
was no adjudication. The defendant is, therefore, not precluded 
from raising the plea which has not been judicially determined. 
The decision of the Privy Council in Mungut Pershad Dichsi v. 
Grija Kant Lahiri, I. L. B, 80: S -has iberiioie no one on 
the question. 


8 
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-- In the matter of a First Grade Pleader, F. L. R., 24 M.L7. 


‘2 A Golléctor ot District Judge called pleaders, sthe Pindaris of 
the 19th century. They are an altogethtr objectionable body." The 
Govérninent dislikes them as agitators, and the courts disliké themi 
because they ‘interfere with the rapid disposél of business by means: 
of théir talk. “So ‘every ` Opportunity must ‘be svailed of to put 
them down if possible. A pléader happened to be a party toe suit. 
THe Judge whe within his right in ‘applying áll sorté of ‘epithets 
to his conduct, and we have no right to question the bona fides of 
thé Judge. But the pleader would not pocket the insults heaped 
upon him. “He resented them and insulted the majesty of the court 
of justice. So the pleader must be‘ put down. The Légal Prac- 
titioners? Act is ready to hand. Although he used the langu- 
igo a as a suitor, he was‘also a pleader, and eo the judge recom- 
mended his suspension. But there is the ‘High Court which is 
belidved not tò be warped by prejudice. The High Court tells the 
judge’ that steps ‘should not have been taken under the Legal 
Prdvtitioners’ Act-so long “as “tt was possible to take notice of the, 
act th uny other way as one committed bya suitor ; so far so goqd:, 
But why the qualification ? We can see no- a a in that; but. 
we must be-thankful even-for small mercies. 


` Basavayya v. Syed Abba Sahib, I U. R., M., 20. - 


A debt is attached. in execution. A third person puts ina 
claim ynder 8, 278 of the. Code. Itis clear that the matter: is 
not one for investigation under, the claim sections. For the debt 
is not capable of possession and claims are only in respeot of such’ 
property. The claim was rejected, on what ground it does not 
appear. The - ‘claimant files a suit for a declaration’ that the 
debt is due to him againat the decree-holder and the judgment- 
debtor of ‘the previous action. The District Judge held thata 
auit fora bar declaration would not lie. We are not able to sed’ 
why. If the debtor was algo joined in the suit and the debt had’ 
become payable, there might b be something in the objectiot..” ‘The 
District Judge says the plaintiff was not in possession” of ‘tha Jahd; 
the rent of whioh- constituted the ‘debt: But we are not’ “aware; 
that it-is lew that ` a person £ sÌould not aðk -for a declatatiolt of His - 
right-t -to ‘the, rents against ` E rival claimant without aakinig™for 
possesion af ‘the land from thè tèdante. But the ‘High Court 


EGINE AT a bim at 


` 
Ww 


\ 


i 
PARTEN & vi] l CHE MADBAS:LAW JOUBNAT, LES. 


expresses: no opinion on this, but simply: says that-the snit.is not 
maintainable. {t is-rightly -pointed out that. the’ suit is not onè 
under section.288 of the Code because the claim cannot fall under 
section 278. But it does not follow that a suit is not maintainable at. 
all... The plaintiff’s. right to recover the debt was denied: by the 
attaching..decree-holder, and that is a good cause of action for. a 
suit for declaration of the plaintiff’a right.. : 
- Venkata Jogayya v. Venkata Simhadri Jagupatliraén~ 4 
L.L. R., -24 M., 25. he 


The question in this case is not one free from difioulty ; and 


we cannot regard the manner in'which it was disposed of arsatis-. 


factory. That the particular case fell under thesecond paragraph 
of section 206 is no reason for regarding the proceeding a8 a review 
of judgment any more than in any other case of variance between 


decree and judgment and of bringing the latter into conformity with- 


the former. On principle apart from the language of the Limitation 
Act; there is no reason why the date of amendment should ‘not 
be'a fresh starting ‘point. But Article 179 does not talk of.thé 
date of-amendment; bat only of the date-of review as furnishing a 
starting point. It seems to us to be really a caseʻof omission on the 


part of the legislature. There are cases in which recourse- has- 


been had to.Art, 178 in cases of, applications to execute amended 
decrees. But itis impossible to regard that article as having any 
reference to applications for execution of decrees. The Allahabad 
rulings are in strict accord with the principle of literal interpreta- 
tion of the language of the Legislature. But the word review is 
not a technical word which should necessarily be limited to a pro- 
ceeding under section 628 of the Code. It has appeared tous that 
the same word in explanation 4 to section 18 has been too narrowly 
construed. ,“ Àn pæ-paris decree” has been held not to bo final 
within that explanation as the result of a too narrow interpretation. 
of, the word ‘review’. We are disposed to agree with the Calcutta 
view, Kali Prosunno Basu Roy v. Lal Mohun Gutha Roy, T. L. B; 
25 O., 258 that the date of the amendment is the starting point of, 
limitation though the amendment was made in pursuance of an: 
application under 8. 206, and not one under S. 628. 2 
, Chinnappa Mudaliar v. Bikkú Naikan, I. L. RB, 24. YA 86. :- 

The decision inthis case appears to us to be certainly novebishil: 

will ‘undoubtedly have far-reaching consequences if:adhered.to, The, 
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whole point is whether the ryot’s right to water is a contractual 
right, that is to say, a right in personam or a rightgn rem. If it is o 
mere right in personam against Government, it follows that the negli- 
gence of the agent of Government in the course of his employment 
can impose no liability upon him but only on Government. H it isa 
right én rem $. e., a right of property, any interference with proprie- 
tary right by the agent. renders both the agent and the principal 
liable. The High Court is of opinion that the right to water is 
merely a contractual right and that he has no property in the water 
until it comes to him. We doubt whether this is a correct view of 
the relation between the parties. The case of Ramachandra v. 
Narayanasams, I. L. R., 16 M. 888, would clearly be wrong if this 
view were correct because a stranger taking away water which is not 
the ryot’s property incurs no liability to him, and the ryot’s remedy 
would only be for breach of contractagainst Government. We 
think the law has always been understood to be otherwise. By 
immemorial user he has been recognised to have a limited 
proprietary right in the water as against Government and all the 
world. If this view were correct, the Tahsildar was clearly liable 
for his negligence. 


SUMMARY OF RECENT CASES. 





Company—Dtrectora—Quorum—Act by smaller number of 
directors than required by rules—Validtty of act as regards third 
parties. 


Inre : Bank of Syria [1901], 1 Oh. 115, C. A. 


The council of administration of a company though reduced 
to leas than the number prescribed by the rules of association, gave 
securities for debta, which were afterwards impugned on the 
ground that the council not having been properly constituted was 
not competent to grant the securities. The court held that the 
securities were binding on the company. The articles of associa- 
tion provided that the council might act notwithstanding any 
vacancy and that the council might also fix-the quorum, But 
neither of these provisions: were-in any way relied on in arriving. 


at the-conolusion-of the judgment. 
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“++ The ties given to the creditor having bean transferred tò 
one of the mewbers of the council which gave the security, the 
question arose whether, they were valid in his hands. The court 
held that he might stand in the place of the creditor and enforce 
the security, the company having had the benefit of the payment 
by the member. 





Practtce—Action for decett—Get-up—Hvidence—Probalihty 
of decest—Inepectson. 


London General Omnibus Co. Ld. v. Lavell [1901], 1 Ch. 185, 
To issue an injunction for the plaintiff in an action for deceit 
on the ground of colorable imitation of the plaintiff's goods, it is 
not enough that the Judge on a comparison of the goods is satis- 
fied that the similarity between the goods is calculated to deceive; 
but it is further necessary that there should be independent 
evidence of reasonable probability of deception. 


The case of North Cheshire and Manchester Brewery Company 
v. Manchester Brewery Oompany which might be supposed to lay 
down a contrary view was distinguished onthe ground that that 
case dealt with similarity of names while this case dealt with color- 
able imitation of goods and that, in such cases as the present, proof 
must be given that the customers were misled by the imitation. 





Contract on behalf of intended company—Rattjfication—Prinity 
of contract—Patent—Iacense—Burden attaching to property. 


Bagot Pneumatic Tyre Company v. Clipper Pneumatic Tyre 
Company [1901], 1 Ch. 196. 


The plaintiffs granted a license to use s certain patent 
on certain terms and conditions. This grant was nominally made 
to a certain person who was then promoting a company which was 
afterwards formed as the defendant company. The defendant 
company, after formation acted as if it -was bound by the agreement 

granting the license and ita terms and conditions. In an action for 
breach of the agreement, it was held that the pint hade no 
cause of action against the defendant, 


V 
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.. The grounds on-.which if was contended that the defendants 
were liable . were (I) that & contract express or implied was infer. 
rible fram the facte of the case, and (2) that the terms and conditions 
imposed by the agreement attached to the patent and passed with 
the property so sa to bind all' who may have acquired the right to 
use the patent. 


The second argument which was based on Werderman v. 
Sootete Generale d’ Hlecirtoite, 19 Oh. D. 246 was overruled and the 
decision in that case which was Raced on a different set of noe 


Was pceenguianed, i 


In connection with the first argument it-ahould be noticed that 
after the formation of the company, there was a document under 
seal of the company, to which the plaintiff was a party, by which 
the defendants adopted the original contract as their own. This 
instrament would probably not be good as a ratification bya princi- 
pal of a contract made by agent, because the principal was not in 
existence at the date of the contract. But the point was not consi- 
dered, and the judge expressly referred to the point and thought 
it unnecessary to conkidér it. Again it was not a new contract 
because the defendanta only adopted the earlier agreeméht, and the 
very fact that they thought themselves already bound, by. the agree- 
ment between ‘their promoter and the plaintiffs ahowed that they 
did not intend to enter into a fresh contract with the plaintiffs. 


<n, 


Nuisance—Nocious trade reasonably carried on—Injunction, 

Attorney-General v. Cole & Son [1901], 1 Ch. 205. 

_A nuisance is not the less & nuisance because the business from 
which resulta the npisance is carried on in a reasonable or proper . 
manner. In actions for injunction to restrain a nuisance, the ques- 
tion is whether there is in, fact a nuisance and not whether the 
nuisance is caused improperly or unreasonably, 


- À work emitting noxious gases was bang carried on by the 
defendant for about 80°years, The owners of houses subsequently 
built in the neighbourhood complained of the nuisance and asked 
foran injunction, It waa not denied that the defendant conducted | 
the‘ business in a proper manner and that he took every precantion © 


+ 
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to obviate the Wpjurious consequences arising or likely’ to arise from 
the conduct of the business. Kekewich, J. held that ia, ee 
anould be granted. 





EE DN without notice to mortgagor—Payment of. 
debt—Fraud of solicttor—Subsequent transfer—Priorsty. 


Turner v. Smith [1901], 1 Ch. 218. 


The decision in this case is an application of the two well- 
established doctrines : (1) that a transfer of mortgage without the 
privity of the mortgagor operates subject to the state of the 
account between the mortgagor and the mortgagee, and (2) that the - 
mortgagor is entitled as against a transferee to have credit for all 
peyments made by him to the original mortgagee without notice of 
the transfer. 


The mortgagor in this case put her solicitor in funds for the 
discharge of the mortgage debt, but did not care to have a re- 
conveyance executed in her favour or the litle deeds returned to 
her; so entirely did she leave the matter in the hands, of her 
solicitor. The solicitor fraudulently retained the money himself 
and was for some time paying interest on the mortgage; but finally . 
paid off the money and obtained an assignment of the mortgage 

. in his own name. The next day he transferred the mortgage to a 
client of his and received the amount of the debt. The question was 
as to the priority between the mortgagor and the assignee. The 
decision was thatona transfer to the solicitor, the debt became dis- 
charged and the solicitor became a trustee for his client and 
that the transferee took subject to the state of the account 
between the mortgagor and her solicitor. Itwas suggested for 
the defendant that the assignment to the solicitor was only a 
formal preliminary to the assigument to the defendant and that the 
legal effect. was the same. as if an assignment had been made’ 
direotly to the defendant. That is to say, the argument was that 
the solicitor really obtained the assignment for the defendant’s 
benefit and with his money. If the defendant had been able to 
make this out, he would most probably have succeeded. The 
solicitor had not received money from the defendant at the date of 
the transfer to, himself. The money paid to the mortgagee yas 
drawn from the private account of the solicitor, , The only. fact . 
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in the defendant’s favour was that the defendanf had been at- 
tempting through this solicitor to invest his-mgney in a mort- 
gage security, and negotiations were going on with that object. 
The Judge, under the circumstances, refused to say that the assign- 
ment to the solicitor was obtained with the defendant’s money, or 
was part of the transactions connected with the defendant’s assign- 
ment, 





Right of Retutner—Personal representative—Setilement— ` 
Trustees of settlement—Tenant for life of settled funds clatming 
‘to retain. : 


In re: Hayward—Tweedie v. Hayward [1901], 1 Ch. 221. 


The right of retainer is allowed where the right to receive a 
debt and the liability to pay it are centred m one and the same 
person. 


This statement of the law is subject to the exception laid down 
in Cockroft v. Black, 2 P. Wms. 298, that even a beneficiary might 
retain a debt though there is a trustee to sue and recover the 
money. The present case only decides that this exception should 
not be further extended to the case of beneficiaries who have only 
a limited interest in the debt sought to be retained. The Judge 
refused to follow Loomes v. Stotherd, 18. & S. 458, 461 to the 
contrary as having been overruled by In re Dunning, 54 L. J. 
(Ch.) 900. 





Admintstratton—Attorney—A ssets— Distribution. 
Inu re : Rendell—Wood v. Rendell [1901], 1 Ch. 280. 


The attomey of the widow of a deceased intestate ‘ obtained 
letters of administration to his estate. The administrator took out 
a summons for determining whether he could safely hand over the 
properties to the widow. (The deceased was of English domicil, 
and the widow who was resident in America was not the personal 
representative either according to the law of America - or according 
to the law of England). 


Cozens-Hardy, J. held that the attorney was responsible for the 
due,administration of the estate and could not safely hand over 
the properties to the widow. 
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charge uponhe estate. The District Judge considered that this ney 
order was, in the meaning of the term as used in section 2, Stanes. 
0. P. C., a decree and that the proper course for the plaintiff was 
tg execute the decree; and dismissed the shit. ` Hence this appeal. 
Barclay, Orr and David for appellants. ` 
K K. Brown for respondenta. 
The Court delivered the following 
JUDGMENT:—We are of opinion that the order of the Dis- 
“trict Judge is not a decree within the meaning of section 2 of the 
Civil Procedure Code, and is not executableas such. The order 
does not direct payment by anybody. It is hardly conceivable that 
the District Judge can have intended to make the new trustees 
personally liable. The defendents raise by their written statement 
in the suits, among others, the main questions between the parties 
(though they are not clearly raised in the issues), namely, whether 
the plaintiffs are entitled to anything until they have acoounted 
for all sums that have come to their hands in the course of their 
trusteeship, and whether they have so accounted or whether at the 
date of the order of the District Judge (the 6th December 1897) 
the defendants in the suits or the beneficiaries were entitled to 
demand any further account from the plaintiffs and can demand 
such accounts. We must, therefore, allow the appeals, reverse the 
decrees of the District Judge, and remand the cases for disposal 


according to law. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Chief Justice, and Mr. 
Justice Subrahmania Aiyar. 


Palani Goundan bots. Gee ... Petitioner®# (8rd 
f v. Counter-Patstioner.) 
` Kuppandi Gounden and others $ Respondents 


l Petr. and ist and 
4th Ctr. Petra). 


Village Munsif's Act I of 1889, 8. 78—Village-Munsif—-Decree setting aside decree Palani 
by Dustrict Muasif/—Village Muneif party—Decres against Village Munsif Suit Gounder - 


Jor damages. ; F Y. 
A District Munsif p ing under section 78 of the Village Munsif! Courts Kepperds 
Act to eet aside a decree of the Munasif is not authorised to pass & decree Gonnden, 


against him; nor is he a proper party to s proceeding under that section, 


Obiter :—A person damnified by the misconduct of the Village Monsi? in 
passing the decree may be entitled to sue him for damages in a separate suit. 


Petition under 8. 622 of the Civil Procedure Code, praying 
the High Court to revise the order of the Court of the District 
Munasif, Erode, on O. M. P. No. 1600 of 1899. i 


nm o a MT et ee, 





Kappands 
QGotnden. 
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C. B. Tiruvenkatacharsar for 8. Kasthursranga isco for 
petitioner. eid 

Joseph Satya Nadar. for PTE E 

The Court delivered the following , 
JUDGMENT :—Section 78 of the Village Goats Act dos 


not contemplate a Village Munsif being made a party to proceed- . 


ings taken under that section. The section applies to proceedings 
a8 between litigants and empowers a District Munsif to set aside 
any decree or order affecting the rights of litigants for any of the 


reasons specified in the|section—amongst others, corruption, gross ' 


partiality or misconduct on the part of the Village Munsif. Even 
if corruption, gross partiality or misconduct is made out, alPthat 
the District Munsif can do is to set aside the decree or order com- 
plained of. He cannot, while setting aside any decree or order, 
make any order for payment as against the Village Munsif himielf, 
So far as the Village Munsif is concerned, the proper course, if he 
is satisfied that there has been. corruption, gross partiality or misi 
conduct on the part of the Village Munaif, is to proceed under, 8. 
74 and report the case to the District Judge. 

The order of the District Munsif, in so far as it ordered the 
8rd counter-petitioner, the Village Munsif, to refund, was clearly 
made without jurisdiction and must be set aside. This of course is 
without prejadice to the rights (if any) of the pétitioner before the 
lower Court to proceed against the Village Munsif for damages by 
reason of his alleged misconduct. The order of the District Munsif 
cancelling the decree and the execution proceedings was made 
without trial or inquiry and upon the unsworn statement of the lat 
counter-petitioner’s pleader. The District Munsif should have 
gone into the question whether the first counter-petitioner 
before the lower Court had in fact received the rnpees 20 which 
was claimed from him, and if he was satisfied that he had receiv- 
ed this sum or was otherwise responsible therefor, the District 
Munsif ought to have directed the repayment of this amount by the 
1st counter-petitioner to the petitioner. 

We must, therefore, set aside the order of ih District Munsif 
and direct him to restore the petition to his file in so far as the lst 
connter-petitioner is concernedéand dispose of it according to law. 
The objection that the 8rd counter-petitioner was improperly made 
a party was not taken in the lower Courts in. the grounds of the 


petition to this Court. We accordingly make no order as to costa. ~ 


>} > 
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santa with will annezad— Retainer. 
v. Meadows [1901], 1 Ch. 288. 
The right of retainer can be exercised over funds actually or 
constructively in the possession of the executor and on no others. 
The testator’s estate having become insolvent and a creditor’s 
administration action having been commenced, a fund to which the 
cstate was entitled as the result of an earlier administration action 
was paid into court. Over this fund the administrator asserted he 
had control and claimed the right to retain it for a debt due to 
himself, Cozens-Hardy, J., held that the fund was not either actu- 
ally or constructively in his possession and could not therefore be 
subject to the executor’s right of retainer. 





Company— Winding np—Fraudulent preference—Molsve. 
In re The Stenotyper, Limited. 
Hastings Brothers v. The Stenotyper, Limitéd, 
` [1901], 1 Ch. 250. 

The law a8 to fraudulent preference of creditors is the same 
under the Companies’ Act and the Bankruptcy Act; what is not 
fraudulent preference under the latter Act is not so under the 
former Act either. 


In deciding the question of fraudulent preference, the motive 
of the debtor and not the result of the transaction has to be 
looked to. ; 

Where the chairman of a company having been personally 
liable for the payment of a debt of the company, the company allot- 
ted debentures as collateral security for the debt with the ex- 
press object of relieving the chairman from liability, the judge held 
that there was no fraudulent preference, because the object was 
not to prefer one creditor to another but to relieve the chairman 
from liability. 





Lease—Surrender— New lease—Retention of old lease as’ tstle 
deed. 
Knight v. Williams [1901], 1 Ch. 256. 

f “On taking a new’ lease in supersession of a running lease, the 
lessee is entitled to retain the old lease because he may have to 
fall back upon it if the new lease pores to be invalid for any 
reason. a 
4 ` i 
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Company——Articles—Shares—Restricitons on franafer compul- 
sory transfer . to paritcular persons on a spec event-—Fatr 
price—Personal contract. i 
Borland's Trustee °. Steel Brothers & Co. [1901], 1 Ch. 279. 
Provisions in articles of association of a company compelling s 
shareholder to. sell his shares to particular persons, at particular 
prices are not void as repugnant to absolute ownership or as tend- 
ing to perpetuity. a 
Such provisions are nof opposed to the law of bankraptey,, jf 
the price for which the bankrupt has to sell his shares is the pame 
for all shareholders and is not other than fair or reasonable. j 


A share is not a sum of money subject to exeoutory Limitations ; ; 

but is an interest in the company valued at a certain sum for the 

-purpose of determining the quantum of liability and dividend, and 

consists of a series of mutual covenants between the shareholders 

sinter se and is made of various rights and liabilities contained in 

the contract including the right to a sum of money of a more or 
less amount. a 





Minerals—Gravel and sand—Quarries Act. - 

Scott o. Midland Railway Company [1901], 1 Q. B. 817. 

Gravel and sand are minerals within the meaning of te 
Quarries Act. 

“ Mineral” prima facte includes gravel and sand unless there 
is anything in the nature of the Act in which it is used or in “the 
context to show that they were not intended to be aoine in that 
word. 





Education—Powers of a School Board— Payment out af 
rates-——Elementary educatton—Technical Instruction—Hducation 
Code. ; oe 

The Queen v. Cockerton [1901], 1 Q. B. 322. 

It is not competent to a School Board to provide at the bopense 
of rate-payers science and art classes in day schools; nor is it 
competent to them to pay out of rates for instruction at evening 
coptinuation schools ontaide the curriculam prescribed by the Codo 
for public elementary schools. ; ee ee 
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Aes Tt-ig ulira re of the School Board to-teach aduits-in public 
. Glementary-scho8ls by means of funds drawn from the'rates. ` 





"Witl—construction—Things que ipso usu consumuntur— 
Farming stock—Gsjt for life. 
ie me Myers v. Washbrook (1901), 1 Q. B. 860. 
"Feld following Groves v. Wright (1856), 2 K. & J. 847 and 
Breton v. Mockett (1878), 9 Oh. D., 95 that farming stock and 
iinpléments’ of husbandry were not things quae ipso usu consumun- 
‘fur and a bequest of them for life does not confer on the legatee an 
absolute estate. 

~ Semble : The doctrine does not apply in the case of some things 
‘aotnally consumed by use such as food for cattle and growing seed 
‘because consumption in such cases is followed by reproduction, 





` Master and servant—False imprisonment by agent—Implied 
“authority—Public house— Manager. 


Hanson v. Waller [1901], 1 Q. B. 390. 


The plaintiff, barman and cellarman in a public house of which 
the defendant was owner, was. arrested | and handed over to the 
police by the manager in charge of the house under the mistaken 
impression thatthe plaintiff was clandestinely removing whisky from 
the cellar. In an action against the owner of the public house for 
“false imprisonment, it was held that there was no implied authority 
‘for the manager to arrest, the act not being reasonably necessary 
‘For the protection of the master’s property and that the defendant 
was therefore not liable. Even where the act may be neceasary for 
the protection of the master’s property, presumption of implied 
“authority doe not arise if the master could’be consulted before 
“faking action (see Bank of New South Wales v. Owston, 4 ‘Ar. C. 
288). - 

. „Factory . Acta—Ventilation—Dust—Injurious inhalation— 
cde injury. l 
$- + Hoare ¢. Ritchie & Son [1901], 1 Q. B. 434. 


The Factory’ Act which empowers an inspector to require ofan 
. or. other means of ventilation to be -provided:in- order to:prevent 
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dust being generated or inhaled to an injurious Patent, does not 
make it necessary to prove that actual injury, been .caused to 
any worker; but it is enough if it is proved that the. dust is 
generated or inhaled to an extent which cannot fail to be injurious 
in the long run. 





Adulisration — > Drug — British i Pharsiacopia — Standard 
misture. - Eo aA a i i 
Dickins v. Randerson [1901], 1 Q. B. 437. 

A medicine contained in the British Pharmacopwa and accord- 
ing to it compounded of certain droge i in certain proportions, having 
been asked for, and the chemist having given wifh a compound 
containing a leas proportion of an element than that which it would 
contain according to the ordinary formula of the Pharmacoposa, 
it was held that although the purchaser did not refer to the British 
Pharmacopes, he must be taken to have demanded the drug of 
the standard strength and that the chemist, not having supplied it 
of that strength was rightly convicted of having sold a drag vf'a 
quality different from. that demanded. 


` A compound is a drug within the meaning of the section, and 
a defect in the- quality of a compound supplied is punishablo 
equally with the defect in a drug demanded and supplied. 





Probate—Nuncupaiivs oie eae vas soldser—Minor— Willa 
Act, 8. 11—" In actual military service.’ 


In the-Goods of Hiscock [1901], p. 78. 


In considering whether the nuncupative will of a pòrson is 
entitled to probate as the will of a soldier, the test is whether some 
step has under orders “been taken by the person in view and } pre- 
paratory to joining the forces in the field. 


A volunteer having been certified to be fit for active service 
went into barracks undér orders and subsequently embarked | to 
Bonth Africa, the seat of war, and there died of a wound recei ved 
in the battle-field. Before embarking but after going into barracks, 
he, then less than twenty- one years of age, made a will the probate 
of- hich was now applied for. The Président held thét having 
under orders gone into harracks preparatory to departure to the 


i 
¥ 
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‘seat of war, hẹ must be taken to be a soldier -in actùal military 


service and thérefore his will though mede during mingriey WAS 
entitled to probate. . - 





Divorcee—Practsce—Damages—Amendment. 


Beckett, v. Beckett and Jones [1901], p. 85. 

In a divorce case the jury having assessed damages at a higher 
figure than that asked for in the petition, the plaintiff asked to 
amend his petition in reference to the amount of damages claimed. 
The oo-respondent had remained es parte at the hearing. The court 
ruled ‘that a summons should be taken out for leave to amend and 
re-sərve his petition. And this summons ahould be served upon the 
oo-respondent who though sz parte at the trial | was entitled to be 
heard in opposition to this application. 





. Dyeorce-—Practice—Death of co-respondent—Motion to sirika 
-name. ; 
Walpole r. Walpole & Chamberlain [1901], p. 86. 
On the death of the oo-respondent in a petition for divorce, 
the proper course is a to striko his name out of suit. 





Partnership—Mortgage of share—Dtssolution—Sale of share 

to pariner—Priority—Accounts. 
` Watts ». Driscoll [1991], 1 Ch. 204 C. A. 

The mortgagee or assignee of a share in s partnership is, so 
long as the business-of the partnership is going, not entitled to 
interfere in the management of the business, nor to require ac- 
counts or inspect books; and must accept the account of profita 
_agreed to between the partners, - But as soon as the partnership is 
dissolved, the mortgagee is entitled to have accounts taken and 
the mortgagor’s share ascertained irrespective of agreements 
‘between the’ partners for valuing or dealing with such shares as 
between themselves, The mortgagee is not bound by a sale for less 
than the amonnt due to him under the mortgage. . He is entitled to 
‘nak, ‘notwithstanding such sle, to have his mortgagor's share 
‘aacorthined and paid to him i in n discharge of his mortgage., 
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© Soltettor’s Ken —Conts—Tnfants—Compromise—orm of ae 
a to costs. ` ` iii 
Is re Wright's Trust—Wright ». Sanderson. 
In re Banderson’s Trust—Wright v. Sanderson ` 
[1901], 1 Cb. 817 C. A. 

Certain infants’ action having ‘been A & Fada 10 
court had to be paid to trasteés for the benefit’ of such infants, 
The question was whether the solicitor who’ acted for the’ infånta 
in the action was ‘entitled to & lien upon ‘the interést of the infants 
in’ the furd. The judginent of the court did not refer tó- the ‘right 
of‘the solicitor. Held; that the’ solicitor ‘was entitléd to hig tisial 
lien’ just as he would have’ had if‘his clients had been sus juris. Tt 
is not necessary that his right to such lien should be expressly 
reserved by the jndgment, eehough such reservation might be 
desirable. 





Contract—Prinapal and Agenti—Want of authority—Lnabi- 

lity of agent—Knowledge of want of authority. . 
Halbot v.. Lens [1901], 1° Oh. 344. 

A person who contracts as agent on behalf of a principal is 
liable on an implied warranty of his-authority only if the other 
contracting party relied on the existence of the alleged authority 
in fact.‘ He is not-so liable if, at the time of the contract, he ex- 
pressly disclaimed authority and the other contracting party took 
the risk of the alleged principal refusing to iy the contract. 
(Bee Collen v. Wright, 8.E.& B, 647.) - 

At one time it was thought that the agent was not liable for 
mere. -misrepresentation of. authority without some wronlg.or omis- 
sion on his part. (See Smout v. Ilbury, 10 M. & W. 11)... But 
this view is overruled. by Collen y. Wright.. 

$ G o r T na P 7 ` 
>: Charttable trust—Secret. trust—Trust for public—Direction 
that: the public shall acquire ho. rights. a pe MBB 
‘In re Pitt Rivers— Soott v. Pitt Rivers [1901], 1 Ch. 852." 
A will contained two provisions, one. or other of which i ‘had to 
be sé at naught for the proper construction of the will. The tës- 
tator who was, during. his ‘lifetime, -maintaining -a museum and- a 





a 
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pleasure gro d but so as not .to.allow the public to acquire any 
rights in respct thereto, bequeathed them and an annuity of £ 300 
for their maintenance, to his son. -He charged ‘his son to maintain 
the museum and the ground. as theretofore for the benefit of the 
public ; and at the same time insisted on the public not acquinng 
any rights. Either the secret trust had to be overlooked and the 
son held to have taken the estate absolutely for himself; or the 
trust had to be enforced in spite of the testator’s pee that the 
pablic should ‘acquire no rights. 

Mr. Justice Kekewtch held that, there was a trust enforceable, 
for, the benefit of the public, and that the intention to- exclude, the 
acquisition of rights by the iS must give way to the charitable 
intention. 





Election—Compensation—Married woman—Restraint on aists- 
prahom -Remoa of restraint. 

Haynes v. Foster [1901], 1 Ch. 361. 

The doctrine of election does not apply in the case 6f-a married 
woman to whom a legacy has been: giver with a restraint upon 
anticipation ; because the intention of the testator who restrain- 
ed: her from resorting to the property from which alone com- 
pénsation could be,made, could not be that she should be pnt upon 
-election. The subsequent removal of the restraint by discoverture 
does not, make, the doctrine applicable because the exclusion of the 
doctrine -is:based upon the intention of the testator which cannot 
depend: upon the subsequent accident of discoverture, 





e Will—Legacy—Power of apposition! =ar im azercise of 
ARTEN i 

` Inre Marten—Shaw v. Marten [1901], 1 Ch. 870: 

In exercise of a power of appointment, a gift was made by 
mill of ‘a specific sum of £ 5;000 and. of such portion of certain 
stocks and seourtttes as would be £4,000 .in value. Bryne, J., held 
that the gift of the portion of stocks and securities was s ‘specific 

ift and that the legatees were entitled. to interest from the death 
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Copyright—Infringemeni—Print or cause to a printed-— a 
Agent. 7 
Kelly’s Directories Ld. v. Gavin and Lloyds [1901], 1 Oh. 374. 

Where a printer merely lends his name for the publication of 
a work which infringes another’s copyright, he is not liable for the 
costs of an action therefor, because he is not guilty- of printing or + 
causing to be printed anything which infringes the copyright; but 
he will not be given his costs in the action as it iy his own fault 
that he allowed his name to stand on the title page of the book. 


The agreement with the piinters i in this case was'‘that the book 
should be printed under their supervision, that they should allow 
their name to be used as the publishers of the book and receive ‘2100 
for the use of their name. The printers instructed their-agents to ' 
assist in the publication of the work by supplying such information 
as they could give. The author having hada portion printed by 
other printers and this portion having contained what was found to 
be an infringement of the copyright of another, it was held that the 
first-mentioned printers were not partners of the author but were 
mere name-lenders, that the other printers were not their agents 
and that they were not responsible for the piracy either as PoE ' 
printed it or as- having caused it to be printed. 





Trade marks—Double regiatration— Non-easential parti- 

culars—Disclaimer—Time. 
In re Player & Sons’ Trade Mark [191], 1 Ch. 382. ~ 

A second registration of an already ežisting trade mark with 
slight alterations will not be permitted, as that would only er 
the register. 

Where non-essential particulars of a trade mark have not been 
disclaimed at the time of the application, the applicant will not 
afterwards be allowed to amend the application by disclaimer. 





Will—A demption—Special power to appoint—Keerciie of ` 
power—Compulsory conversion. 

‘In re Dowaett—Dowsett œ Meakin [1901], 1 Ch. 898. 

Where three houses, a third of the rents and profits `of which ` 
were gifted to the testator’s daughtér with a power ‘to appoint 
among specified persons, were compulsorily sold and thë purchase 
money paid into court under the provisions of the Lands Olanses ` 
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Act, held by Farwell, J., that the appointment had been adosmed 
by failure of thé subject of appointment and that in considering 
the question of ademption, no difference could be made: between 
a special and a general power of appointment because the principle 
of ademption in all cases is there is no subject matter upon which 
the power can operate. ; 





Wili—Mistake—Number of legatees—Presumption——Inten- 
tion—Evidence, admissibility of. : 
In re Mayo—Chester v. Keirl [1901], 1 Ch. 404. 

A legacy having been given “to the three children of A born 
of her prior to her marriage,” a fourth child born prior to marri- 
age claimed ashare alleging that the word “ three” was a mistake. 
It having been proved that the testator was aware of the existence 
of the other three children, it is for the claimant to prove that his 
oxistence was also known to the testator. If, however, it had boen 
proved that the testator was aware of his oxistence, then it would 
seem that evidence would not have been admissible to show that 
the testator intended that three particular children alone should 
take the legacy, because being a patent ambiguity evidence would 
have been inudmissible to remove it. f , Tr 

Pateni—Infringement—Article manufactured out of the in- 
fringing article. 

Saccharin Corporation, Limited r. Anglo-Continental 
Chemical Works [1901], 1 Ch. 414. | 

The manufacture and sale of an article mado out of a material, . 
the making of which infringes patent, is also an infringement of 
the patent aud must be restrained by an injunction. However 
much the article may completely change tho nature of the material, 
the material itself is obtained by infringing the patent and the 
plaintiffs are indirectly deprived of the benefit of their invention 
by the use made of it by the defendants. 





Rent, charge—Sale of the estate on which charged—Creation 
of a term. 
. Blackburne c. Hopo-Edwards [1901], 1 Ch. 419, 
‘The arrears of a rent charge on a fee simple cannot bo realisa 
ed -Dy 4 a Bale, of the estate, where the creator has expressly nominat< 
5 
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ed a term, by the rents and profits of which, or by the mortgage or 
demise of which such demands should be net,” 





Married woman—Dieposal of property rubject to pata 
assont—Subsequent assent, validity of. 

Elliot v. North [1901], 1 Ch, 424. 

Where a married woman bequeaths property which she cannot 
doal with except with her husband’s assent, such bequest’ can be 
made valid by a subsequent assent on the part of the husband } it 
is not necessary that the assent should have been obtained before 
the bequest took effect. 





Practice—Altachmont—Trustes ordered to pay money tnto 
Court—Defauli— A etual receipt. 

‘In re Fewster ~Herdman v. Fewster [1901], 1 Ch. 447 © 

A judgment against a trustee or other person occupying u 
fiduciary position cannot be enforced against him by a writ of 
attachment without proof that he has actually received funds’ from 
which he is bound to pay the beneficiary. 

An admission of receipt by the submission to the court of an 


‘ account of moneys received “by us or our agent, on our behalf” is 


not enough, because it is consistent with the trustee not having ac- 
tually received any moneys belonging to the trust. 

The burden of proving actual receipt seems to have been 
thrown on the applicant in exocntion; but having regard to the 
language of the admission, it would seem more natural to have Te- 
quired the trustee to deny nctual receipt rather than insist upon 
the applicant proving actual receipt 

` Practico—Fund in Court—Failure of person tulerested ito 
obtain stop order— Payment to person not entitled—Ižability o of 
treasury. 





Bath t. Bath [1901], 1 Ch. 460. © 7 (+ 3 
` Where a pe-son who has acquired an interost in’a ’Aihd’in 


“court has failed to obtain'a stop orde and thé money 1 paid out 


to the owner in ignorance of the acquisition of this ‘intérest, the 
‘treasury is’ nof lisble’ to’ make good the money which’ has ben 
so paid to the person hot entitled. Sey ee 


ee 
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JOTTINGS AND CUTTINGS. 





Mr. Justice V. Bhashyam Atyangar.—The appointment 
of Sir V. Bhashyam Aiyangar to a seat on the High Court 
Bench is matter for general satisfaction, Although the Public 
Servico Commission recommended the appointment of a second 
mative as a Judge of the Madras High Court when the 
strength of that tribunal should be raised to six judges and 
the Government of India approved of it, the recommendation 
would have remained a dead letter for a much longer time than it 
‘has been but for the rare opportunity afforded to Government inso 
distingtished a man as Sir Bhashyam Aiyangar being available. 
There is practically no doubt that native judge would not have 
been appointed to succeed Mr. Justice Shephard if the person 
selected was not to be Sir Bhashyam Aiyangar. It would have been a 
matter for regret if so unique a forensic career did not find its fitting 
termination i in 8 period of judicial activity. No reputation, however 
great ut the bar, and no professional income out of all proportion to 

judicial salaries has stood in the way of tle most distinguished men 
pt the bar in any period of English History seeking to crown their 
‘Tegal labours with the discharge of Judicial duties in the administra- 
tion of justice and the interpretation of the law. Sir Bhashyam 
Aiyangar i is no mere black letter lawyer versed in all the legal learn- 
ing of the day. He is a jurist. There is great scope on the Indian 
Bench for a man of his insight in all the fundamental principles of 
law. It is to be hoped that the authorities will aee their way to 
retain his services for a period sufficiently long to enable him to leave 


the impress of his mind upon the judicial work of the country. 


t ā * 
* 


_ , Champertous agreement with clients :—-We oall attention to 
the decision of the Honourable Judges in the professional miscon- 
‘duct’ matter recently brought to their notice. It is discreditable 
enough for those who are privileged #9 practige law to enter into 
champertons agreements with clients, but in addition thereto, to 
put, forward a dishonourable defence when their conduct is called 
into. question, is fo make matters worse. We greatly appreciate 
the, leniency with which their Lordships have dealt with this cage 
and would urge on the profession to take steps to prevent the prao- 
tice of law falling into disrepute, The want of-an incorporated 


202 THE MADBAB LAW JOURNAL. [vor XI 


Law Society in thia country has often boen keenly felt. Such n 
society would be invaluable for the protection of both the honour 
and the interest of the profession. Calcutta Weekly Notes. 

i ae 

Rules regarding adjournment of cases :—The ioriig rule of 
practice, with regard to the grant of postponement of casos, re- 
cently settled by the High Court in Füglani, may with advan- 
tage be adopted here. 

The Lord Chief Justice made a statement in the Divisional 
Court on Wednesday last with regaid to applications for the post- 
ponement of cases. He said that the question had been copsidered 
nt the medting of the Judges held on Tuesday, when the point was 
disoussed, and that they had come to the conclusion that there 
applications have become very numerous of late, and that some of 
their Lordships had granted them too freely. For the future, snid 
his Lordship, we have decided that-although we are glad to do all 
that we can to meet the convenience of counsel, except where 
good cause is shown to the judge to whom the application is made 
and approved by him, any case in which a postponement is required 
will be placed at the’ bottom of the week’s list—The Calcutta 
Weekly Notes. 


* 
% + 


Want of watting-roome for witnesses :—There are no waiting- 
rooms for witnesses attending the High Court. Thisis a great 
source of inconvenience in many ways. The witnesses have to 
remain in attendance in the verandah adjoining the three driginal 

-eourts. When the criminal sessions come on or when héavy ‘cases 
are being heard, the corridors get so very crowded that attorneys, 
pleaders, counsel, clienta and, in fact, any one who has'bubiness in 

‘any of ‘the courts, original or appellate, have to jostle their way 
through the crowd. It is, however, a greater inodnveniercé to the 
witnesses themselves. Those who do not care to sit on the Addr 
have’to remain standing, sometimes for days together. ‘It is but 
netural that they “should go about strolling in search of a resting 
place. ‘The result is that the courta have sometiiies to keep wait- 

_ ing, for such “witnesses. Récently-the Advoéate-General had ‘to 
drgw attention to the fact of their being ‘no waiting-rodms for 

"witnesses in this céuntry. We have seen it announced by the 
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‘Bengal ‘Government that some money has been set apart for an 
. extension of the High Court Buildings, and we-hope this opportunity 
will be availed’of for providing suitable sccommodaiion for wit- 
nesses, jurors and also ‘the large number ef policemen who are 

` usually in attendance during the Criminal Sessions.—The Calcutia 
Weekly Notes, 

i P 

The suppression of names in Courts of Justice — 

Mr. T. Terrel, K c., applied to the Conrt of Appeal, on April 
26th, for leave to appeal from an order made by Mr. Justice 
Day af chambers, dismissing an action ns frivolous and vexationa, 
The action was for an alleged libel contained in a letter written by 
n firm of solicitors, who were defendants, on behalf of their clients, 
who were also defendants. Mr. Terrel who appeared for tho plain- 
tiff, did not at first mention the name of the case, but handed up 
the letter to the bench, saying that he would not mention the 
names. The Master of the Rolls said’ “1 strongly object to that. 
Tt seems to be getting rather common. This is a publio court of 
justice, and I entirely disapprove of names being suppressed.” 
‘Mr. Terrel therenpon stated the name of the case to be Cory v. Ince, 
Colt and Ince and others. The court, having read the letter. 
handed up to them, gave leave to appesl.—The Law Journal, 
London. ; 

Pe 

The Court of Appeal :—lt is announced that Lord Justice Rigby 
will not return to the Court of Appeal during the present term. Not 
ope of the ex-cficio members of the court—Lord Halsbury, Lord 
Alverstone, or Sir Francis Jeane—has been able to assist theLords 
Justices, and there is every prospect.of the term coming to an end 
without any reduction in the heavy list of final chancery appeals 
with which it opened. That the arrears in the Court of Appeal 
have assumed the dimensions of a public scandal is shown con- 
clusively by the fact that abont forty cases in the list were entered 
for hearing over nine months ago. The remedial measures of the 
Government must be-prompt if ‘they sre intended to prevent the 
Court,of Appeal from sinking into the condition which once made 
the Court of Chancery so notorious. —The Law Journal.’ à 


+ 
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_ The annual grant to the Incorporated Law Society—The 
disoussion in the House of Commons on the annual grant.of 22,500 
to the Incorporated Law Society was characterised by ẹ&, strange 
misconception of the purposes to which the money js applied. ., , 


One of the critics of the society stated that it was ‘a grant to 
enable solicitors to strike one another off the rolls’, The power 
of removing solicitors from the rolls belongs, of course, solely. to 
the court, the function of the statutory committee being to 
inquire into charges of misconduct, and to report to the” court 
when a prima facte case is thade out. Itis wholly irrelevant 'to 
observe, as did more than one opponent of the grant, that the 
representative bodies of doctors and barristers receive no such 
allowance. The legislature has not imposed upon them a’ similar 
duty. Parliament, viewing with disratisfaction the expensive. and 
dilatory proceedings before the Masters of the Queen’s Bench 
Division, brought the statutory committee into existence in 1888 
to discharge an onerous duty involving the Incorporated Law 
Society in a considerable amount of expense, and surely it is not 
unreasonable that some portion of the cost should be borne ‘out-of 
public funds, The result of the debate does not‘indicate that-the 
House of Commons is likely to discontinue the grant; but if ever 
Parliament shonld determine to deprive the society of its contribu- 
tion towards the expenses of the discipline committee, it ought to 
be prepared with some scheme to relieve the committee of its statu- 
tory duties —Thse Law Journal, London. 


. why 


A Chatrman’s Ruling.— Whatever the defects of system: ahd 
symmetry in our law, it haa the merit at least of keeping in olose 
touch with real life, and Arnot v. The United African Lands (Limit- 
et) furnishes an example. Company mebtings—especially when 
dividends run Jow—are geenes of tumult and disorder not much 
better than the cavern of the winds in Virgil—Like ‘Aoolus, the 
Chairman sits, > ~~ ste ge bee 

. , . ý AEREN 

Sepira tenens mollitque aninosettemparat iras :—Unlæs he 
were .invested with an autocratic power, meetings would, degene- 
rage into mere anarchy.. (To allow dissatisfied share-holderg, when 
the chairman has declared a resolution passed and it has been enter- 
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od in the minutes, to go behind the ruling, and treatit only ds prima 
facie evidence of the passing of the resolution, and not as conclusive, 
would entirely defeat the policy of section 61, and let in most 
equivocal evidence. Finality in such matters 38 most essential to 
business. Shareholders, it must be remembered, who are dissatisfied 
with a chairman’s ruling, can always challenge it and demand a poll, 
After Arnot v. The United African Lands (Id.) following Young 
v. African Syndicate, 65 Law, J. Rep. Chan. 688; L. R.( 1896) 2 
Ch., 208, itis to be hoped that this point of conolusiveness is 


settled for good. The Law Journal, London. 


* % 
* 


English Criminal Procedure—Sir, John Scott delivered an 
address on ‘British Judicial organisation and procedure as com- 
pared with other systema’ at the annual meeting. of the-Liverpool 
Board of Legal Studies. He reviewed tha condition of criminal law- 
in this country. as compared with America, Continental Europe, 
India and Egypt, and said that he would always deprecate sudden 
and violent changes. Their present English system was sounder 
than that of any other country in the world. Continental Criminal 
Justice was , inquisitorial and tended to lay too much stress 
on the safety of society and to sacrifice the individual to the com- 
inunity, while in the English system the tendency was to consider 
the, interest of the accused and believe him innocent, whatever his 
antecedents until found guilty. Multiplicity of Judges was 
adopted by all continental systems. The three Judge system 
meant that judges were badly paid. In France jt must be difficult 
not merely for judges to maintain the dignity and prestige of their 
.office,, but even to rise superior to financial considerations in the 
-conduct of business. Theoretically three Judges might seem better 
than one, but one Judge was really beat for every question of 
sfirst instance. The codification of criminal. law had been carried 
‘ont.in.every country save England, and he saw no reason why it 
-should. not be carried’ ont here. The duty. of criminal investi- 
gation should be taken over ontirely by tho state. Dospite tho 
defects, he thought that, in the conduct of a criminal trial, from the 
“inonieht a crime was committed to the moment when a criminal was 
ednivictéd,“our English system was the best the world kad produced 
“Pore settled’ pune community. The Law Journal, aito: ° 
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Deliverey of Single Judgments by the Privy Council, —It is 
to be hoped that in the new Imperial Court of Appeal the existing 
practice in the Privy Council by which no indication is given in the 
judgment as to how the opinions of the Judges went will not be 
introduced. It is arguable that the order in Council of February 
4, 1878, passed after Sir Fitzroy Kelly had claimed the right to 
announce his dissent froin the decision of the Committee in the 
Ridsdale Oase for the purpose of preventing such episodes for the 
future, was not really constitutional, and in any event the Privy 
Council Reports from 1888 onwards furnish a number of instances 
in which the fact of divergence or unanimity among the Judges 
was expressly mentioned. But whatever its historical merits may 
be, the present practice should be abandoned. How can it add to 
the authority of the Privy Council that the view taken of legal 
questions before it by such Judges as Lord Cairns, Lord Black- 
burn, and Lord Watson should remain undisclosed unless they hap- 
pened. to deliver the decision a Bhs Law Journal, London. 

+ # 

Law Lectures :—We trust that the Council of Legal Education 
will continue its experiment—which, indeed, has now almost passed 
beyond the region of experiment—of arranging special courses of 
lectures om legal subjects. We understand that the lectures deli- 
vored during the past twelve months will shortly be published. It 
would be an excellent thing if such courses of lectures and their 
publication were made permanent featares in the work of the 
Council of Legal Education. We have nothing now in English 
Law, except the admirable researches undertaken by the Society 
of Comparative Legislation, to fill the place of the work dono by 
such men as Sir James Stephen in the old Juridical Papers.—The 
Law Journal, London, 


* 

Privilege of Peerage.—The Bussell Prosecution :—-A charge 
of bigamy has been preferred against Earl Russell. The Divorce 
Court has on two occasions in Russell v. Russell and Somerville 
v. Somerville, decided against the validity of divorces granted 
in Nevada to Earl Russell and to a Mrs. Mary Somerville, and 
has declared the subsequent marriage of these persons in Nevada 
to be bigamous. In the present proceedings it will be necessary to | 
review the oorrectness of these decisions, and to consider whether 
the circumstances under which the impugned marriage took place’ 


L 
Be 
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aro such as to reader it invalid and to constitute an offence against 
the bigamy section of the offences against the Person Act 1861 
(Section 57). 


. Lf the Magistrate commits Earl Russell for trial, the committal 
wil! be to the Central Criminal Court. But the status of the defend- 
ant will render a trial in that court impossible. If an indictment 
is found for felony against a peer he is arraigned in the same way 
as 8 commoner. But 7 and 8 Geo. IV, C. 28, 8.1, which deter- 
mines the.effect of a plea of ‘ not guilty,’ does not apply to persons 
having privilege of peerage ; and a peer, though apparently, under 
4 and 5‘Vict. C. 22, he must plead in the same way ssa commoner, 
does not ‘put himself upon the country’, and cannot be tried by a 
Jury. The fact of his being a peer will usually appear to the court 
by his description in the indictment. The privilege of peerage 
cannot be waived. It is true that in 1887 Lord Ooleridge per- 
mitted an Irish peer, Lord Graves, to waive his privilege in order 
that a verdict of ‘not guilty’ might be taken, but this proceeding 
was challenged in the House of Lords, and Lord Coleridge was 
found alone in his opinion that it was permissible, which is, more- 
over, contrary to the resolutions of all the Judges in the early cases 
of Lord Dacre, Kel. 89, and Lord Audley, 8 How. St. Tr. 402. 


The only court which can try an indictment for treason or 
felony against a Lord of Parliament is the House of Lords when 
Parliament is sitting, or when Parliament is not sitting, the Court 
of the Lord High Steward. When such a trial becomes necessary, 
a Lord High Steward is appointed, who presides over the trial in 

` the House of Lords if Parliament is sitting, or over his own Court 
in Parliamentary vacation. All the peers of the Parliament, includ- 
ing the Bishops, are competent to sit as Judges of law and fact in 
the House of Lords, In his Court the Lord High Steward is Judge 
of Law and Practice and the Lords Triers who attend are Judges of 
fact only. In practice all Lords of Parliament are summoned and 
havo the right to attend at oithor Court. — 

The last trial of a peer for felony was that of the Earl of Car- 
digan, in 1841, for killing Captain Tuckett in a duel. Lord Car- 
digan was acquitted on the ground of a formal variance between 
‘the indictment and the evidence as to the description of «the 
deceaged officer, which would. since 14 and 15. Vic. 0.,100 be im- 
material. 

6 
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. When the indictment is found in the ordinary,.Court of trial 
and: the privilege. of the defendant ascertained, a Judge of the Court 
.communicates the fact to the Lord Chancellor as Speaker of’ the 
.House of Lords.. By order of that House the Clerk of the Crown 
in Chancery issues a writ of, certiorars to the Court below to return 
the indictment into the House of Lords, and the return is made-by 
the Clerk of the Court below. The defendant peer is taken into 
the custody of Black Rod, and may be admitted to bail he sAct 
4 and 5 Vict. C. 22, while it provides that peer inust plead’as 
commoners, does not alter their mode of trial; and continuance of tHe 
privilege of peers as to the mode. of trial is sufficiently reapgnised 
in Section 29 of the Palmes Act (19 and 20 Vict, C. T6) and in 
Section 19 of the jurisdiction in Homicides Act 1862 (25 and 26 
Vict. ©. 65). Wher the trial comes on, the procedure is the same 
as ‘arraignment ata trial in the High Court, and the subsequent 
procedure is the same until deliberation, This procedure is folly 
detailed in the oficas] report of Lord QOardigan’s trial, included in 
4. St. Tr. (N. S.) 602. Then in the Lord’ High Steward’s Court the 
High Steward appears to have the right to explain the law and sum 
up the case. But when the trial is before the House of Lords each 
peer seems to bave s full right to speak on the question before. the 
House. The-question of ‘ guilty’ or ‘not guilty’ is put to the vote, 
and the-vote is given-by each peer standing up ‘in his pieces sud 
noting “guHty’ or‘ not guilty, ‘ upon my honour’. 


If a peer, 18 convicted of felony he is now, under 4 and 5 “Viele 
C: 22, liable to punishment. in the same way as a commoner; 
Doubts which existed in 1841 as to whether i. Edw. VI, C,. 12, 
8, 18, was still in Force in favour of. peers, were removed by the 
later Act. 


’ As the Countrof trial includes all the Law Lords, it will have the, 
opportunity, of considering, aid; if need be, reviewing the decision, 
in; Le Mssurver’s: case with respect’ to matrimonial domicile; on 
which the legal validity of the Nbvada- ss in England: Would 
depend: The Law Ton London: 

a ge : 

- Æ Director-Couneel’ appearing against his Company, He 
following story: of the Tate’ Mr: Batten, KE. O, is told ‘by. he: 
Wisetern Meil Bafore ‘Me. Batten- took: silk’ he: had: already “hi” 


aye psa 
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‘@ succesful business career, holding a large number of company 
directorships, : and on one occasion he fonnd himself acting as coun- 
sel ‘against one of the companies of which he was the- dircctor. 
“Nevertheless this truly Gilbertian position of the K. C. did not 
«prevent him making an elaborate case against his own company. 
-On sitting down after hia lengthy argument, Mr. Batten was told by 
the chairman of the ParliamentaryCommittee—the tribunal by which 
tthe cade was tried—-that they had heard enough, and added, ‘We 
sflecide in -your favour’. Here the chairman paused, Mr. Batten smil- ` 
ing: triumphantly in the meantime, and then the chairman continued, 
ias director,’ Naturally, the committee were convulsed with laughter, 
in which Mr. Batten himself joined—The.Law Journal, London. 
But in Madras it would seem that a pleader might not be a 
director. It is supposed his duties as a director will conflict with 
as duty to the client. 


E 


s REVIEWS. 





7 Principles of, Real Property, by, Josuua Wiriane 20h 
idinon, published by Messrs. Sweat and Maewell, London: 
rice 21a. 


poy book of asabe reputation like William» on “ Real 
Property ” requires no introduction. The presont edition: incorpo- 
rates all tho changes in the law introduced by the Law Tranafer 
Att of 1897 snd the Land Charges Act of 1900. The book has 
béén' thoroughly brought up to date and will maintain its place as 
a eee “ae law students and members of the profession. 


(Ai 





The Code of Criminal Procedure, by, C. H. Sonoxi, bth Edition. 
Published by The Deccan Book Dep bt, Puna, and by Addison & Co., 
Madras: Price Rs. 14.. , r 


i 


Ne Mr. Sohoni’a hook is one of- the best commentaries upon tho 
Code of Criminal Procedure now in the. field. Mr. Sohoni has 
added to the usefulness of his book by improving the notes to the 
Evidence Act and. by giving the years of the decisions in the cases 
reforréd to.. "The notes in the Code are, s in the previous editiona,: 
wall pttanged under appropriate heads, and the recent decisions: 


bass 
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have been carefully noted. About 800 pagæ of new matter fia 
been added in this edition. We have no hesitation in rocom- 
mending the book to the members of the profession. 


Wo beg to acknowledge the receipt of the following publica- 
tions :— 


The Australian Law Times a for . . May & June. 
The Weekly Notes © tee ” ; ; do. 

The Bombay Imw Reporter wie ‘i . do 

The Educational Review . A May & žuly. 
The Indian Review . i oe . Mey. 

The Punjab Law Reporter . i zi z do. 

Case and Comment : ” sat w May. 

The Green Bag s S we = do. ’ 
The American Lawyer f do, 

The Canadian Law Times a Muy & June, 
The Harvard Law Review 55 May. 
Virginia Law Register + do 

The Law Student’s Helper i do 

Law Student's Jom nel i do. 

The Lawyer Je May & June. 
Law Notea si “3 Mey. 

The Caloutta Weekly Notes re May & Jone. 


Leading Equity Cases by Kelke, published by Hems. Suest and Maxwell, Ld. 


3, Chanosry Lane, Londen. 


Williams on Real Property, 19th Edition, published by Messrs. Guest and Warnell, 


3, Chanclery Lane, London. 


Sohont's Code of Criminal Procedure, 6th Edition, published by The Deccan Book, 


Agency, Poona, and by Messrs. Addison & Co., 


Aad: as. 


Price Bs. 14, 


~ 
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HINDU LAW—INTEREST IN PROPERTY 
ACQUIRED UNDER A WILL. 


2e 





Am interesting question of Hindu Law was recently raised and 
decided bythe Madras High Court in thecase of Nagalinga v. Rama- 
chandra (See XI X L. J. R. 210). The point never before arose ins 
form calling for a direct decision, though it was discussed obtler in 
the early case of Tara Chand v. Beeb Ram, 8 M. H. O. R. 50. It is 
unnecessary for our present purpose to state the facts of the case, 
on which the question srose, for our object here is not to discuss 
the correctness of the decision on the facts but only to suggest 
some considerations in regard to the question raised in the. case 
and a correct determination of it. The question stated in abstract 
terms is this: Where a Hindu governed by the Mitakshara law 
gives or bequeaths his self-acquired property to his sons, what is 
the nature of the property in the hands of the sons? Is it his 
separate property not subject to any claims on the part of Ats sons, 
` or ig it only ancestral property in which his sons will tako an 
interest by birth? To this question three possible answers may be 
suggested. 1. The property having been that of an ancestor, 
namely, the grandfather, is ancestral property ; and it continues to 
be so by whatever means it came into the hands of the father. 
The son, therefore, takes an interest Ly birth in all properties of the 
grandfather which are subsequently found in the father’s hands 
whether they came to him by gift, devise or inheritance. 2. The 
grandfather is the absolute owner of his self-acquired properties, and 
can, if he chooses, make an absolute gift of them to his sons so as to 
exclude the grandsons’ right by birth, and in each case it is a ques- 
tion of intention whether the donor or the testator has conferred 
such an estate or only that which he would have taken but for the 
gift or devise. 8. A person who makes a gift or bequest of his‘self- 
acquired properties to his son necessarily confers an estate differ ent. 
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to that which the latter would take by descent, and he cannot by 
any means prevent the vesting of an absolute estate in the son. 


Of these three possible answers, tho first was the one given in 
the case, already referred to, of Tara Chand v. Resb Ram, 8 M. H. 
C, R. 50, and in the case of Muddan Gopal v. Ram Baksh, 6 W.R. 
71. In the case of Tara Chand the question was dealt with in a 
passage which runs as follows :— “In this country we have now 
largely innovated upon the Hindu Law, but it has never been 
contended thata man having male issue can by will disinherit them. 
It is by no means clear upon the authorities that he can even by 
gift inter vivos deprive them of their right to share even in Ifis self- 
acquired real property, and we apprehend that it is perfectly clear 
that such male issue would be absolutely entitled to it at his death. 
It may indeed be said that the power of devising has been in- 
troduced by analogy to the power of giving, but this by no 
moans involves the logical consequence that a man may devise 
whatever he may give. This has never been decided, and it is 
sufficient in the present case to say that the legal anomaly in- 
troduced by expresa decision has never been pushed to this ex- 
tent. * * * It seems to us that there is no reason whatever in 
the contention that its quality was changed by his choosing to 
accept it apparently under the terms of his father’s will, still less 
ground would there be for the contention that his acquiescence in 
that mode of receiving it would vest in himself a larger estate 
than he would have taken by descent. On what principle can he be 
conceived capable, by any act of his, of depriving his children of a 
- sight given to them by the doctrines of the Mitakshara at the very 
moment of their birth. The argument therefore that this property 
is unsusceptible of partition, because self-acquired, seems to us to 
fail entirely.” The argument sgainst impartibility rests upon three 
propositions. "1. The father has no power to dispose of even his 
self-acquired real property to the prejudice of his issue. 2. Even if 
the father could disinherit his son bya disposition tnter vivos, he 
cannot do so by will, because the power to devise and the power to 
make a gift are not co-extensive. 8. The nature of the property is 
not altered by the mode in which the property is taken and the 
right by birth which the son will have if the property came to his 
father by inheritance cannot be defeated by the father choosing to 
accept it as a gift or request. The first of these propositions was. 
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at onetime considered good law on the authority of a passage in 
the Mitekshara which states that in the disposing of immovable 
property though self-acquired the father is subject to the control 
of the sons (See Colebrooke’s Mitakshara, Oh. I, Seot. I §27). But 
it has now been settled on a comparison of that passage with one 
of a contrary import (Colebrooke’s Mitakshara, Oh. I, Sect. Y § 9) 
that the former only lays down a moral precept and that the 
father is uot incompetent to sell immoveable property acquired by 
himself (See Bulwant Singh v. Rani Kishori, I. L. R. 20A. 267 
P. O., Muddan Gopal v. Ram Buksh, 6 W. R. 71, Sital v. Madho, 
I. L. B. 1A 294, Jugmohandas Mangaldas v. Mangaldas Nathu- 
bhoy, I. L. R. 10 B. 528, Subbayya v. Surayya, I. L. R. 10 M. 
251, etc.). That the second proposition is no longer law is also 
well settled though the proposition was not always undoubted. 


(See the cases collected in the Ptttapur Case, I. L. R. 20 M, 167 
at 182, 183.) 


The third proposition assumes in the first place that the 
grandson hass right by birth in his grandfather's self-aoquired 
properties during the latter’s lifetime. It is doubtful whether this 
was ever the law. In discussing the son’s right by birth, the 
Mitakshara has this passage (Oh. I, Sect. V): “8. Thus, while 
the mother is capable of bearing more sons and the father retains 
his worldly affections and does not desire partition, a distribution 
of the grandfather's estate does nevertheless take place by the will 
of the son. 9. So likewise, the grandson has a right of prohibition 
if his unseparated father is making a donation or a sale of effecte 
inherited from the grandfather; but he has no right of interference 
if the effects were acquired by the father; onthe contrary he must 
acquiesce, because he is dependent.” From these two placita it 
would be seen that the son has no interest by birth in his father’s 
self-acqusred properties. If that is so, the grandson has no interest 
by birth either. The placitum 8 above quoted comes into operation 
only when the grandfather who is the acquirer dies leaving his 
estate belweun the father and son. Therefore all the right that the 
son or the grandson acquires at birth in the self-acquired property 
of the father or the grandfather is that almost shadowy one whioh 
enables them, in the event of the grandfather dying intestate, to take 
his property as if by survivorship rather than by inheritance. We 
say almost shadowy because some such assumption is necessary to 
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justify the mode in which such property descends on intestacy. 
Whatever such inchoate right may be worth in reference to others, 
it has no value when it comes into conflict with the right of the 
grandfather to dispose of his self-acquisitions as he chooses. 


This again shows that the proposition really rests on the first 
one, namely, that the acquirer has no right to dispose of real pro- 
perty to the prejudice of his issue and that consequently the pro- 
perty must necessarily pass to the son on his death. The argu- 
ment is that since the son must necessarily get the property in a 
shape subject to the equal right of the grandson, he cannot get md 
of the grandson’s rights by choosing to take it under the “will or 
deed of gift of his father’ As already observed the first proposi- 
tion has ceased to be the law and the third one which is based on it 
must go with it. 


A different argument was advanced in support of the same 
position in the case reported at 6 W. R. 71. The question as to the 
acquirers powers of alienation was decided in accordance with the _ 
modern authorities on the point. The right to devise by will did 
not arisein the case; because there the father had distributed his pro- 
perties among his sons during his lifetime. The only question was 
whether the grandsons had a right by birth in properties acquired 
by the grandfather and distributed by him amonghis sons, Their 
Lordships answered that they had. Their argument was somewhat 
as follows :—The texts in laying down what areimpartible property 
specify as impartible, properties acquired without detriment to the 
father’s estate. From this it is implied that properties acquired with 
detriment to the father’s estate are not impartible. Property gifted 
by the father to son is certainly not acquired without detriment to 
the father’s estate, for, the gift itself is ont of that estate. That this 
argument misreads the texts regarding self-acquisition will be 
easily geen from the result to which it leads. Take the case where 
self-acquired property is gifted by a person to one of his several sons, 
The property, according to this argument, cannot be the separate 
property of the donee, but must be common to himself and his bro- 
thers because it has not been acquired without detriment to the 
father’s estate. It cannot be said that the argument does not apply 
as between the donee and his brothers, but applies only as between 

‘himself and his issue. The text regarding self-aoquisition is quite 
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general and applies to all co-parceners. Again the gift might have 
been made with the express object of excluding the other sons, 
Even then, if the argument is good for anything, the result must be 
that the sons other than the donee also takea share in the property. 
This result is certainly absurd, and the judges expreasly negative 
such a conclusion, Two texts laying down that what is obtained 
by the father’s favour is impartible were quoted to their Lordships. 
They get over them by saying that these texts refer to partibility 
as between the brothers and not as between the donee and his gon. 


The matter is clear even apart from the indication afforded 
by the absurdity of the result to which it leads. The ratio of the texte 
regarding self-acquisition seems to be that ancestral property being 
common to all, the acquisitions which are made with the sid of such 
common property must be held to be common property also. If 
this view is correct, then where is there any common ancestral pro- 
perty with detriment to which it has been acquired? The deci- 
sion itself admits that the property is absolutely at the disposal 
of the acquirer, the grandfather. There is then no property which 
can as yet be called ancestral, and the property in the hands of the 
acquirer is in no sense common to his son and grandson. The 
whole argument seems to rest on an ingenious misapplication of the 


texta relating to self-acquisition. 


One other argument may be suggested in support of this con- 
clusion. The term “ ancestral property’? may be said to be 
applicable to all properties which once belonged to the grandfather 
and afterwards come into the hands of the son whether it be by 
gift, devise or mheritance. This literal interpretation of the term 
was pressed upon the Court inthe case in I. L. R. 10 B. 528, to which 
we shall come presently, and their Lordships rejected it as being 
inconsistent with the reason of the rule which makes ancestral pro- 
perty joint. It seems also opposed to the terms of the text already 
quoted (Colebrooke’s Mit., Ohapter I, Section V§9) which speaks of 
the son’s right of interdiction only as regards property inherited 
by the father from the grandfather. 

We come next to the second of the three answers suggested at 
the beginning of this article. This is the answer propounded in the 
case recently decided of Nagalinga v. Ramachandra, 
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After referring to the case of Tara Chand v. Reeb Ram and 
disposing of it on the ground that the propositions on which it 
rests are no longer sound law, his Lordship Mr. Justice Shephard 
proceeded thus : “ As the father is at liberty to make any disposi- 
“ tion he pleases or to leave his self-acquired property to descend 
“as ancestral property, 80 in making any disposition in favour of 
“ his son, he is at liberty to preserve for the property the quality 
“ of ancestral property. Whether in any case the property was 
“intended to pass tothe son as ancestral property or as self- 
acquired property must be a queation of intention turning on the 
“ construction of the instrament of gift. Following the principle 
“ laid down in Moulvie Mahomed Shamsool v. Shewukram, L. R.2, 
“ I. A. 7, think thatif there areno words indicating the con- 
“ trary intention, the natural inference should be thatthe father 
“ intended his sons to take his property as their ancestral estate. 


“Tf a partition is made by the father on the footing that the 
“ property is partible property, although there is in point of law a 
“ disposition made by the father, there can be no doubt that the 
“ father intends that the quality of ancestral property shall remain. 
“That is the decision in Muddun Gopal v, Ram Baksh, 6 W. R. 71, 
“ although other reasons were given for the decision. In the present 
“ case I think there was the same intention * * * * * In the case 
“in Jug Mohandas Mangaldas v. Sir Mangaldas Nathubhoy, I. 
“ L, R. 10 B. 528, it was considered that the will contained worda 
“showmg an intention to create an estate different from that 
“ which the devisee would take sa heir under the Hindu Law. 
Here I can find no such words.” l 


The authority of the ruling in 10 Bombay was lightly passed 
over with the remark that the will in that case was considered to 
contain words showing that the devisee should take an estate 
different from that he would take as heir under the Hindu 
Law. It is true that the judgment expresses that opinion of 
the construction of the will. But the judgment nowhere states 
that the question is one of tention. All that they say is that 
so far as the case might depend upon the construction of the 
will, they were of opinion that the will conferred an absolute 
estate. But the decision does not rest on that ground alone. The 
Judges both in the Court of First Instance and on appeal clearly 
expressed themselves in favour of the view that the property gifted 
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or devised by father to gon becomes self-aoquired property in the 
hands of the latter, Mr. Justice Scott who decided the case as a first 
court laid down the law thus :—“ A bequest by will, therefore, is 
a gift in contemplation of death. It only differs from a gift in the 
fact that it takes effect ata future time instead of immediately. 
But it must clearly be governed and controlled by the general 
rules regarding gift. Now, there ts no doubt that a man can give 
away self-acquired property to whomsoever he pleases including his 
own sons ; and there ts no doubt that property so given would be con- 
sidered self-acquired in the hande of the donese. It would therefore 
follow that the property given by wsl! would equally be self-acquired 
tn the hands of the devises.” He then considered the argument 
based on the analogy of the rule of English Law that the devise to 
the heir is a nullity and that the devisee would still take as beir 
and finally concluded the question thus :—“ The defendant’s father 
took the property by will and not by inheritance, and as property 
received by will in Hindu Law is held to be received by gift, it 
must be considered self-acquired in the hands of the defendant’s 
father.” On appeal the judgment is not less clear. Their Lord- 
ships said: “ but that power”—meaning the power over self-acquired 
property—“ being, as we must hold, well settled in this Presidency, 
the above considerations, both as regards the texts referred to in 
argument and the principle upon which the grandson’s right over 
the grandfather's estate is based are sufficient, we think, to show 
that the right of the donee or the devisee cannot be affected by 
` any claim of the grandsons to regard the property as ancestral. 
We may add that the learned authors of West and Buhler’s 
Hinda Law in discussing the following decision in the Madras 
case, Tara Chand v. Beeb Ram, seem to assume that such property 
is self-acquired. In this view of the plaintiff’s rights it becomes 
unnecessary to consider the argument as to the will not contain- 
ing apt words to exclude the right of the grandsons,” 


That the learned Judges who decided the 10 B. case intended 
to lay down broadly that the self-acquired property gifted or 
devised by father to son became the self-acquired property of the 
latter can hardly admit of any doubt after looking at the passages 
extracted above. If the principles laid down by the learned Judges 
who decided the Madras case were accepted as correct, if the ques- 
tion was one of intention with a presumption in favour of the 
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ancestral character of the property, it may well be doubted whether _ 
the conclusion arrived ut in the Bombay case is tenable. The 
Madras Judges seem to have felt that the Bombay case-was op- 
posed to the view they were taking, though for some reason or 
other they have preferred to get round the decision instead of ex- 
pressing their dissent from it. 


“So much for authority. Now let us come to the argument 
itself. The first sentence in the passage we have already cited from 
the judgment is this: “ As the father is at liberty to make any 
disposition he pleases or to leave his self-acquired. property as 
ancestral property, so in making any disposition in favour of his 
son he te at liberty to preserve for the property the quality of ances- 
tral property.” This is the crucial question, can the father at his 
choice decide what shall be the nature of the property gifted by 
him in the hands of his son? According to the Judges he can, be- 
cause itis open to the father to die intestate or makea will. If 
he died intestate, the property descends as ancestral property. If 
he made a will, he can give it away as the absolute property of the 
son and if the father has this choice, why can he not exercise it 
and declare that the property shall be ancestral or self-acquired ? 


With great deference to the learned Judges who decided the 
case, it seems to us that there is a fallacy in the argument. The 
father is at liberty to die intestate or to make any disposition he 
pleases. His choice is a choico of the course he should follow. 
That in the one case property descends as ancestral property and - 
in the other as self-acqujred is not his choice but a declaration of 
the law. Of course, a man who knows what the law declares to be 
the result of his actions adjusts bis actions to the result desired. 
If without choosing the means to the desired end, a man simply 
declares his desire, it is of no effect. Therefore it seems to us that. 
it does not follow from the fact thatthe father can, at his choice, die 
intestate or make a will, that he can also decide whether the property 
gifted by him shall be ancestral or not. If the father has no power 
conferred on him by any specific rule of Hindu Law to declare the 
nature of the property taken by the sons, it is clear on general princi- 
ples that he can have no such power. A man may determine the quan- 
tun of interest he gives. Itis open to adonor to say that the donee 
should take an estate for years or for life or an absolute estate. But 
can he determine the nature of the estate in the hands of the doneu? 
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Take the case of a gift toa atranger. Oan the donor say “ This pro- 
porty shall be your ancestral praperty. Your son shall take in it 
an interest by Lirth.” It is clear he cannot, because the effect of 
allowing such dispositions would be to permit the creation of an 
estate in the nature of estate tail or the making of gifta to unboin 
persons, neither of which is permitted by the Hindu Law (See 
Mayne, §§ 878, 425; Tagore v. Tagore, 9 B. L. R. 396; Anandrao 
v. Vinayek Bas, I. L. R. 20 B. 465). Ifhe cannot in law import 
such a limitation in the case of a gift to » stranger, can he 
do it in the case of his issue? The prohibition of estates tail 
and gifts to unborn persons applies as well to one’s own issue 
as to strangers. The only ground on which a distinction may 
be made between the two oases is that eventually the property 
does become aucestral property in the hands of one’s own issue 
while there is no possibility of its ever becoming the ancestral pro- 
perty of a-stranger ; and. that the fathar seems to have an apparent 
choice in the matter, But as we have already said, the father has 
really uo choice; and the fact that the law will, under certain 
circumstances, treat the property as ancestral does not give- the 
father any power at his pleasare to declare it to be so. 


Their Lordships think that the case ofa partition by thy father 
of his eelf-acquired property among his sons illustrates their view 
of the efficacy of the father’s intention in determining the nature of 
the estate taken by the sone. They say :— If a partitsonis made 
by the father on the footing that the property ie parisble property, 
although there is in point of law a disposition made by the father, 
there can be no doubt that the father intends that the quality of 
ancestral property shall remais. ‘hat is the decision in Aluddan 
Gopal v. Ram Bukeh, 6 W.B. 71, although other reasons were 
given for the decision.” Their Lordships then go on to state 
that “ there was the same intention” in the case before them. If 
their Lordships meant that in the case before them there wus a 
partition on ths footing of partsble property and not a disposition 
at the pleasure of the testator as of his self-acquisition, we have no, 
quarrel with the decision, It may be that their Lordships wore 
right in go construing the instrument or it may be they were wrong; 
but that does not concern us here. We may however observe that 
in that view of the construction of the document, it would havp 
been unnecessary for the disposal of the osse to lay down in general 

2 
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terms that the question was in all cases one of the father’s 
intention. However that may be, it is clear thattheir Lordships 
consideréd that the cass of a partition on the footing of partibility 
supported their view of the question. Here again it seems to us that 
their Lordships erred in attributing the result to the fathér's 
intention. When the father makes a partition on the footing of par- 
tible properly, there are really two acts done’ by the father: Tho 
one is that he’ divests himself of his exclusive ownership. The 
other is the partition among the sons. The result of the first act is 
that the rights of the sons. immediately come into existence and the 
property vests in them as on the father’s death and becomes their 
ancestral property. The further act of partition is the exercise 
of the father’s power under the Mitakshara law. In the case of 
wucéstral property, it is well-known that the father can enforce a 
partition among his sons (see Kandasams v. Dorasams, L. R. 2 M. 
817). But he mast exercise the power properly and without any 
unilue preference of one son to the prejudice of another. If the 
futher made any perceptible difference between one son and 
another, the son prejudiced by it can insist on a re-distribution. If 
the father desired to make a partition of hie self-acquisition on the 
footing of partible property, he must hold himself bound by these 
rules which apply to partition of ancestral property. He cannot 
o'aim for himself the right of distributing his properties among his 
nons in any proportion he chooses as if they were not ancestral and 
at the same time insiet that his sons shall take it as if they were 
ancestral properties. Therefore any explanation of the case in 6 W. 
R. 71, which depends not simply on the legal effect of equal partition 
on the footing of partible property but on the father’s alleged power 
of declaring the character of the property even while disposing 
of it as his self-acquired property, seems to us to be wrong and 
unacceptable, 


A question of some difficulty may, however, ‘arise in a case 
where a deed of gift or a will exetuted by the father makes an 
equal distribution of his properties exactly asa deed of partition 
would do, It may be suggested that in such a case at any rate the 
doctrine of Shumsool v. Shewukram should be applied and the 
intention of the father presumed to be to make a partition among 
hás sons on the footing that the property is partible and not gift or 
devise as of his self-acquired property. But it seems to us not only 
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that there is no such presumption, but that the presumption is just 
the other way. The document purports to be a deed of gift or 
a will. A Mitakshara father is not entitled to executea deed of 
gift or will except in reference to . his self-acquired properties, 
Therefore, that a man executes a deed of gift or a will goes some 
way to show that he is conscious of exercising his powers over his 
self-acquisition. The mere fact of equal distribution does not rebut 
this presumption because it is consistent with a gift or devise con- 
ferring an absolute estateon the sonand a partition which makes 
the property his ancestral property. Of. course the designation of 
an instrament as a deed of gift.or will does not conclusively show 
the nature of the instrament. If there was anything in the body of 
the instrament to show: that a partition was intended, cffect will be 
given to itin spite of the name given to the transaction by the 
instrument itsclf. But in the absence of any such indication contain- 
ed in the instrument, it must be taken thata giftor devise was 
intended and that the sons take not as anceatral property but ar 
their self-acquisition. 


The result of the foregoing discussion may be stated thus: — 


1. The father may die intestate leaving his self- P E pie 
-perty to descend as ancestral property; or may make a partition of 
it among his sons, in which case the sons take it as uncostral pro- 

perty; or may dispose of it to his sons so as to make it their self- 
.&0q nisition. 


2, Where property is given by father to sons, the question 
whether the property is ancestral or self-acquired in the hands of 
the sons is not one of the father’s intention, but depends upon the 
consequence which the law attaches to the acta of the father. 


8. If the father makesa gift or devise of hia self-acquired 
properties to one or some of his sons only, or to all his sons in un- 
equal shares, the sons take their shares as self- acquisition, in spite 


of any direction by the father to the contrary. 
ant és 


4, If again the father gifts or devises his properties to his 
sons ın equal shares, the presumption is that the sons take their 
shares as self-acquisition; but if there is anything in the instsn- 
‘ment to show that though the transaction is termed a deed of gift 
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ar a will, a partition was really intended the sons will take the pro- 
perty not n3 self-acquisition but as ancestral property. 

è : Lar. 
EE EE 


NOTES OF INDIAN CASES. 





Queen Empress» Rasar Ali, I. L. R. 28 A. 80.—We must 
lolze. our emphatio protest against Judges of the High Court de- 
clining to interfere in revision in any case except upon a. point of 
law. The law does not say that they should not interfere. It may 
be a convenient rule to adopt when there are concurrent findings 
of fact that unless there are extraordinary circumstances the 
High Court will not as a rule interfere, Bnt to lay it down as 
a bard and fast rule of practice is highly objectionable. We have 
heard one Judge say ‘catch me admitting a revision petition.’ 
Other Judges w'thout putting it in this gross form act upon the 
same principle, The subordinate courts enjoy immunity from the 
wholesome supervision of the High Court; and oftentimes come 
to the most perverse conclusions upon the facts. This is not as it 
should be. The High Oourt is practically abdicating an important 
portion of its functions. Mr. Justice Aikman has, waare glad 
to find, departed from this objectionable rule of non-interference. 
Security for good bebaviour is demanded, but an impossible amount 
is fixed which necessarily amounta toa sentence of imprisonment. 
Mr. Justice Ashman interfered and reduced the amount of the sure- 
ty’s recognisance. In a recent case we have been informéd that the 
Madras High Court transferred a criminal case from one District 
to another, but-'they made it a condition that the expense involved 
in the transfer should be paid by the applicant. The Sessions 
Judge from whose file the transfer was ordered and whose business 
it was apparently to fix the amount before the transfer took effect 
fixed an impossible amount and there was no transfer. He himself 
tried and convicted the prisoners. Comment on this is unnecessary. 


_ Sheo Narain v. Chunvi Lal, I. L. R. 23 A. 88.—The 
question in this case is not free from diffituity, and. there is. really 
no definibe guidance to be found in the language of the Act. I€ 
tko theory is that the decree passed under Ss. 86, or 88 or 92 is a 
preliminary decree, and the orders fo be parsed under Ss. 87, 89 
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and 98 should be regarded as final decrees, it would seem to follow 
that the courts which should pass the final orders should be 
the same as those which passed the preliminary decrées. But if 
tho orders under Ss. 87, 89 and 98 are supposed to be in the nature 
of execution, then there is no doubt that the courts of first instance 
should be applied to to pass them. The Allahabad High Court has 
generally taken the view with perhaps occasional exceptions that 
the applications under 8s, 87, 89 and 98 are applications in the 
nature of execution, though the Calcutta Bigh Court has held other- 
wise. The solution of the problem has un important bearing on tho 
rule of limitation applicable. l 


Banke Lal v. Jagat Narain, I. L. R. 28 A. 94.— We are disposed 
to agree with Chief Justice Strachey and Mr. Justice Banerjee in 
their view that the substantial question of law referred to in B. 596 
should not be one arising merely in case of the concurrent findings 
of facta of the courts in this country being disregarded. If the 
question does not arise as a point necessarily to be dealt with in 
the disposal of the appeal, it is not a substantial question of law 
involved in the appeal. A different view has apparently been 
taken in a number of cases referred to by Chief Justice Strachey. 
The learned Judge appears to us to lay down the correct rule on 
the subject, Th Calcutta High Court has recently taken the same 
view. Sukalbutti Mandrani v. Babulal Mandar, I. I. R. 28 C. 
190. See also Toolsey Persad Bhakt v. Benayek Migser, 28 L A. 
102 and'I. L, B. 28 O. 918. 


“Gobardhan Rair. Bishan Prasad, I. L. R. 23 A. 118.—We 
confess we do not understand this case. The plaintiff purchased 
from a judgment-debtor by private sale with the leave of the 
Court under §. 805 and the purchase-money was paid to the 
mortgagee-decree-holder. A subsequent mortgagee who obtain- 
ed his mortgage apparently during the pendency of the first 
mortgagee’s suit obtained a decree upon his mortgage. It does mot 
appear whether the plaintiff was made a party to the suit or whe- 
ther hig purchase was subsequent to or prior to the decree of the 
second mortgages. Unless his purchase was subsequent to the decree, 
he could not Le the representative of the judgment-debtor. If 
his purchase was prior to the decree he could not be in any senso 
regarded as the representative of the judgment-debter, It does 


-224 THE MADRAS LAW JOUBNAL. [voL, XI, 


not even appear whether the plaintiff's purchase waa or was not 
prior to the snit of the second mortgages. Itis to be regretted 
that the reporter has failed to see the bearing of the above ques- 
tions on the decision of the case. 


Sarju Prasad Singh v. Wasir Ali, I. L. R. 28 A. 116.—Tho 
decision in this caso appears to us to be somewhat questionable. A 
agrees to lease property to B, but afterwards leases it to O, who 
takes it without notice of the agreement’in favour of B.” B sues ‘A, 
and C for spécific performance. No decree would be passed against 
C. B may be entitled to damages for breach of contract against 
A. It seems to usthat the court cannot make a new contract for 
the parties and compel A to execute p; freskelease to B on expiry 
of the period of the first lease. We donot think S. 18 of the 
Spocifio Relief Act has any application. The learned Judges say 
there isno authority against that view, but they quote no authority 
in support of it and it seems to us that the decision is opposed 
to principle 

Queen Empress v. Bolu, L L B: 28 A..124 —This is a somewhat 
extraordinary decision, and we think it.only possible in this 
country where Judges have been at-some ‘previous stage of their 
career executive officers or magistrates responsible for the peaco 
of the country. A number of inen, more than five, are found 
at night on the highway fully armed. They had no lisense to 
carry arms and they were unable to give any explanations for their 
presence. The court jumps to the conclusion upon this evidence 
that they wore assembled there wjith-intent to commit datoity 
because dacoity at that time-was rife in the district. The learned 
Judges say they would take judicial notice of the dacoities. Under 
what provision of law they could take judicial notice of dacoities 
in the district we fail to see; and assuming that they could, how 
the prevalence of dacoities could be evidence of any intention to 
commit dacoity on the part of the partioular accused ia more diff- 
cult to see. They rely on precedents. But assuming that the 
precedents cited are good law, they can have no possible applica- 
tion, A man may be convicted of criminal trespass if Hie is on the 
property of another with intent to commit an offence, and hia 
being there during night without any explanation for his presence 
¿amidst suspicious surroundings may well be evidence of his inten- 
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tion to comniit an offence, be it theft or cape or adultery.. So a danc- 
ing girl, given up to prostitution herself, who brings up a minor 
girl under the age of 16 years, may well be deemed to know it 
to be likely that such minor will be employed or used for thé pur- 
pose of prostitution. She may not be presumed to intend it, All 
that the accused in the case under notice may be presumed to in- 
tend to do is to commit some offence which intention might make 
them an unlawful assembly. But to infer that the accused were 
assembled with intent to commit dacoity is to pervert the ordinary 
rules of judicial evidence. 


Nalinakahya Ghosal v. Mafakshar Hossain, 1. L. B. 28 O. DA= 
Rampini and Pratt, JJ., decided in this case that there was no 
appeal, from an order under 8. 206 ot the Code of Civil Procedure 
amending the decree not in conformity with the judgment, and 
further held that s revision under 8. 622 was the proper remedy. 
There is, no doubt, ample authority in support of the view of tho 
learned Judges. But there are two questions in the case which 
have to be kept-distinct. It seems to us right to hold that there 
is no appeal from an order under §. 206 directing an amedment, of 
the decree. It seems to us equally clear that from the amended 
decree an appeal does lie. For S. 540 of the Code provides an 
appeal from all decrees; and the decree as amended is just bs much 
liable to appeal as the origmal decree. It may be that the amend- 
ed decree bears the same date as the original decree and the time 
for appeal has expired on the date of amendment itself. That will 
make it only a proper case for the court to exercise the disoretion 
vested in it to excuse the delay. Itis unnecessary to point out that 
an order under 8. 206 dismissing an application for amendment is 
not a decree and therefore not appealable, but can only be made 
the subject of revision under 8. 622. The decided cases do not 

_ appear to us to keep the distinction above pointed out in mind. 


rte 


Harro Kumari Chowdhrani ». Purna Chandra Sarbogya, I. 
L. R. 28 C. 188.—The landlord evicted s tenant from a portion of 
the holding. Although the rent was reserved at a certain rate per 
bigha, the court held that the contract was not capable of any*divi- 
sion and that he ceased to be entitled to any rent from the tenant. 
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The question whether the landlord was entitled to any rent for nse 
and occupation does not appear to have been discussed. 





Queen Empress v. Dolegovind Dass, I. L. R. 28 C. 211—A 
complamt is thrown out either under 8. 208 or the acoused dis- 
charged under S. 258. The question is raised whether a fresh 
complaint may be entertained. Itis clear that the disposal of the 
case not amounting to an acquittal, 8. 408 of the Code of Crimina] 
Procedure has no application. It is competent to the court of 
revision to direct a fresh inquiry into the old case. The point is 
when no such enquiry has been ordered, whether the magistrate is 
competent to entertain the fresh complaint. If the fresh complaint 
is preferred upon the seme materials, it seems to us that the ma- 
gistrate will be justified in throwing it out and in declining to re-hear 
the game evidence But if fresh evidence is placed before the 
magistrate, it cannot be eaid that the magistrate acts properly in 
throwing out the complaint. In any case it would be difficult to 
say that the magistrateis Lound as a matter of law always to 
reject the fresh complaint on the same evidence. The decisions on 
the question are not all uniform and several of them are refer- 
red to by Chief Justice Maclean. We are inclined to agree with the 
view he has taken. 

Kallu +. Manni, I. L. R.28 A.98—We agree with the 
Allahabad High Court that a respondent can file a memorandum 
of objections under S. 561 of the C. P, C. only against the appellant, 
and an indication to that effect is found in the 8rd paragraph of 
B. 561, which speaks of the acknowledgment of the appellant or 
his pleader or a notice to the appellant or his pleader in respect of 
his cross objections. 

Fakhr-ud-din v. Ghafur-ud-udin, I. L. R. 28 A. 99.—Whore 
a defendant appeals from an eœ parte decree, is it open to him 
to attack the deoree only on the merite so far as they appear in 
the record, or is he at liberty to contend that the necessary proof 
of service of summons was not given by the plaintiff ? The Allaha- 
bad High Court holds that it is open ‘to the defendant to show 
that there was no proof of service of summons. In Pertmbra Nayar 
v. Subrahmansan Patter, 10 M. L. J. R. 61, Subrahmania 
Aiye and Michell, JJ., say. that on appealin an ez parte decree 
the decree could be set aside and a re-trial ordered. In Catesanal 
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v. Soures, I. L.R., 28 M. 260, Whete, C. J., and O’ Farrell, J., consi- 
dered that it was not competent to an appellate court to set aside an 
ez parts decree and direct a re-trial in an appeal from the decree, 
Sec. 540 of the C. P. C. which relates to appeals lays down no res- 
friction as to the grounds of interference, and the fact that the 
party has a remedy under 8. 108 and an appeal against an order 
refusing to set aside an ew parfe decres, need not be a reason for 
importing any restriction in the disposal of appeal against ex parte 
decrees. Courts have often been led to narrow the plain language 
of sections by a horror of cqmulative remedies. 


a E 
SUMMARY OF RECENT CASES. 





Will—Construction—G+ft to a clase+-Gsft to A and the chil- 
dren of Be—Death of A during the testator’s lifetime. 


Kigsbury v. Walter [1901], A. C. 187, H. L. (E). 


The gift in this case was “to A and the child or children of 
my sister B, who should attain the age of twenty-one years, 
equally to be divided among them ss tenants in common.” Held, 
that this might be a class gift and was soin this particular will, 
having regard to the description of A asa niece in some earlier 
passages of the will. Though most of the judges refused to lay 
down any general principle applicable to cases of this kind, we 
may take it that the principle is what was laid down by Lord 
Macnaghten, that where there is a gift to a number of persons 
united by a common tie and the testator was looking to the body 
as a whole rather than tothe members constituting the body as 
individuals, there is a gift to a class. 

Lord Davey was inclined to think that the gift in form wonld, 
prima facts, be not a class gift, and was also of opinion that the 
case might possibly be within the rule in Drakeford v. Drakeford, 
88 Beay. 48, that where the interest did not vestin the members 
of the olass at the same time there is no gift to a class, A’s interest 
not depending on attaining the age of twenty-one, while those of 
the children of B depended on it. Buthe adverted to the other 
clauses of the will and agreed with the other judges that the tes- 
tator’s infention was to deal with them as one class. 
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-Practice—Discovery—Privilege—Professtonal communica- 
tions—Hvasion of Statute. 


Bullivant v. Attorney-General for Victoria [1901], A. C. 196. 


The action was by the Attorney-General to recover certain 
duties payable by the estate of a deceased who was said to have 
executed certain voluntary conveyances in order to “evade” the 
payment of such duties The solicitor who drafted the convey- 
ances, in the course of his examination on commission, was called 
upon to produce the instructions given to him by the deceased and 
he pleaded privilege. The Court of-Appeal having overruled the 
plea, an appeal was preferred to the House of Lords. 


The first point was whether the privilege was lost on the death 
of the client, and their Lordships ruled that it was not. 


The second point was whether a privilege could be claimod 
where the object was to “evade” the payment of duty, In refer- 
ence to this their Lordships observed that the word “ evade” was 
ambiguous. The testator may voluntarily convey his property 
and the duty may never attach. That, no doubt, is in one sense an 
evasion of the payment of duty. Again, the testator though re- 
taining the property in himself may create colorable instruments 
to escape payment; that would be illegal. If the allegation in the 
claim was that there was any such fraud or illegality as is contem- 
plated in this latter sense of the word “ evade,” the court may, on 
being satisfied of the faot, disallow the claim of privilege. As in 
this case thore was no allegation, much less any proof of illegality, 
their Lordships hold that the privilege was not displaced and 
reversed the judgment of the Court of Appeal, 


Revenus—Stamp—Goodwill—Localiiy—Agreement, where sg- 
acuted. 


Inland Revenue Commissioners v». Muller and Co.’s Margarine, 
Limited [1901], A. O, 217, E. L. (E.) 


e in affirming the judgment of the Court of Appeal, the House 
of Lords agreed that the contract was completed in England be- 


~~ 
Ki 


PART - VII. ] THE MADRAS LAW JOUBNAL. 229 


cause the last signature necessary to perfect it was affixed in 
England. As for the other question of a local situation for a good- 
will, all but Lord Halsbury agreed that the good-will was associat- 
ed with a trade or business and must be considered to havea 
_ local situation. 





Contract—Principal and Agent—Rattfication—No prior au- 
thority. 

Keighley, Maxsted and Co. o. Durant [1901], A. O. 240, 

E. L. Œ) 

A contract, neither professedly nor in faot, made for a third 
person cannot be ratified or adopted by such third person. That 
the contracting party intended to contract on behalf of that person 
does not entitle him to adopt it as his own. 

The decision of the Court of Appeal [1900], 1 Q B. 629, 
reversed and the judgment of A. L. Smith, M. R., approved. 





Trust—Breach of trust—Authority to lend to a jirm— 
Retirement of partner—Dstscharge. 

Smith v. Patrick [1901], A. U. 282, H. L. (Sc.) 

An authority to lend money toa firm relates to the firm as 
then constituted. Tf the constitution of the firm is altered either 
by the introduction of new members or by retirement, the anthority 
no longer avails. 

One of four partners in a firm having appointed his wife and 
two of the partners trustees, gave them power to allow his share of 
the capital to be a loan to the firm as long as they should think it 
safe to doso. The third non-trustee partner having retired, the 
others undertook to discharge him from all liability and subse- 
quently granted him a discharge. The firm became insolvent. 
The old trustees having resigned, the trustees newly appointed 
obtained a dividend from the insolvent firm and proceeded for the 
balance against the retired trustee. 

The Houses of Lords held that the discharge was gratuitous 
and was a breach of trust and that the retired trustee could not 
benefit by it; and that the conduct of the trustees in obtaining a 
dividend did not discharge the trustee who was a debtor to the 
trust estate as a member of the old firm. : 


EEEE AE 
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Will=Law of Ceylon—Presénce of Notary, effect of. 
Porera v. Perera [1901], A. 0. 854, P. C. 

The law of Ceyloi prescribes for the validity of a will the 
attestation of two witnesses in the presence of a notary, or “if no 
notary be present,” the attestation of five witnesses. A notary who ; 
was present having refused to act as such, the will was executed 
in the presence of five attesting witnesses. The question arose 
whether the presence of the notary at the time of the execution of 
the will precluded the applicability of the alternative modo of 
execution. Held by the Judicial Committee that it did not, as the 
words * if the notary be present” contemplated a notary acting in 
his capacity as such. 


The other point is & very important one, namely, whether a 
will dtafted in accordance with the personal instructions of the 
testator and executed by him is invalid if the testator Was not able 
to follow its provisions at the time of the execution of the will. 
The Judicial Committee approved the raling of Sir James Hannen 
in Parker v. Felgate, 8 P. D. 171, to this effect, “If a person has 
given instructions to a solicitor to make a will, and the solicitor 
prepares it in accordance with those instructions, all that is neces- 
sary to make it a good will, if executed by the testator, is, that he 
should be able to think thus far. “I gave my solivitor instructions 
to prepare a will making a certain disposition of my property ; I 
have no doubt that he has given effect to my intention and I 
accept the document which is put before me as carrying it out.” 


UnéeatborihingssOnus=-Prasumption=Hvidenci=Lause of 
logs. l í l 
Ajum Godlam Hositn arid Co v: Union Marino Instance Co., 
Limited [1901], A. C. 862, P. C. 

Where unseaworthiness of a vessel is pleaded as a defence to 
an action on a contract of insurance, the burden is on the defence, 
of making out unseaworthiness. 

Where there is no evidence except that thé vessel capsized und 
sank withih less than twenty-four hours of leaving port without 
haying encountered any storm or other known vause sufficient to 
account for the catastrophe, tha jury may be directed to find or 
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where there is no juty, the judgé tity find, that tho vessel was 
nnssaworthy. 


But if theré is eviderice in the case as to seaworthiness of the 
ship, èto., stich evidence shdéuld be considered and weighed with the 
unactouiitable loss of the ship ; aiid if the balance of the evidente 
does not warrant a positive inference of wnsedwotthiness, the 
action should be decided in favout of the plaintiff. 


berth fon 


Bankruptcy—Lmited Company—Petition—Officer of the Com- 
pany~Bankruptcy Act, 8. 148. 

In re: J. Q. Tomkins [1901], 1 Q. B. 476. 

Within the meaning of 8.148 of the Bankruptoy Act, a person 
authorised by a limited company under seal to act for them is an 
officer of the compahy and ĉar validly act for them. For ox- 
ample : & cletk in the office; though not ah officer of the company in 
thé ordinary sotse, čah act for the Company if authorised under its 
geal, aa 

peau a 
Specific Perforniance—Butlding Contract. 
Wolverhampton Corporation v. Emnfons [1901], 1 Q: B., 
: 515 0. A. 

As à Befiertil rule the cotirts will not grant spedific perform- 
ance of a building contract. An exception to this rule has been 
eatablished in the English courte of equity, where there is 4 specifi- 
cation of the building which it is proposed to erect and the plaintiff 
cannot be adequately compensated for by damages. 

In this case an urban authority granted a site to the defend- 
nt 64 condition that he shoiild éredt buildings theron. At first 
thérd was no plati fixed for the buildings propoted. Subsequently 
thé defendant having dsked for some titie to exetute thé works, 
the plaintiffs granted it on his nndertaking tö build according toa 
éertaih specified plan. 

In an agtion for specific performance the court held that the 
subseqtent specification was part of a binding contract and that 
the plaintiffs could fot ddéquatély be cotpénsated for by dantages, 
apécific perfordishos shebld bé d8treed. 


Cet anal 
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Confitet of Lavwe—Assignment for credttora—Desd executed 
abroad——Goods tn England—Formalsty. 


Dulany r. Merry & Son [1901], 1 Q. B. 586. 

A disposition of personal property executed in accordance with 
the dispoger’s domicil is good all over the world, wherever the 
property may be situate. 

An assignment of goods in England for the benefit of creditors 
executed in a foreign country and in accordance with ita laws is 
good in this conntry as against the claims of an execution creditor, 


if the goods belonged to the assignor on the date of the assign- 
ment. 





Company—Dtrector—Remuneration— Yearly payment. 
Inman v. Ackroyd & Best, Ld. [1901], 1 Q. B. 613. - 


Articles of association of a Limited Company prescribed as 
remuneration for directors “the sum of 125 £ per annum, per 
director, and such further sums as shall from time to time’ be 
determined by the company in general meeting, and the same shall 
be divided among them in such proportion and manner as the 
directors by agreement may determine and in default of such de- 
termination equally.” The Court of Appeal held that the ramunera- 
tion wan not payable at the rate of so much per year and that 
therefore no claim for a fraction of a year could be sustained. 





Building contract-—Architect—Conclustveness of certificate of 
balance—Arbstrator. 


Chambers v. Goldthorpe [1901], 1 Q. B. 624 O. A, 


An architect employed to supervise the erection of certain 
works was also constituted the authority whose certificate as to the 
amount due on completion of the works should be conclusively 
binding on the parties. The question was whether the architeot 
was not in the position of an arbitrator in so far as he had to give 
a certificate of the balance due. 

The Master of the Rolls and Collins, L. J., agreed that in go 
far as this matter was concerned, the supervising architect owed a 
dufy not only to his master but also to the contractor and therefore 
was in the position of an arbitrator. They therefore held that in 
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the absence of any Fraud or collusion, he could not be made liable 
for errors in the certificate. This conclusion, according to them, 
was supported by Stevenson v. Watson, 4 0, P. D. 148. 


On the other hand, Romer, L. J., relied on Wadsworth v. Smith, 
L. R., 6 Q. B. 382, as showing that an agreement as to the conclu- 
siveness of a person’s finding or opinion on certain matters does 
not constitute such person an arbitrator, and held that the architect 
owed a duty to his employer to make out a proper estimate of work ` 
done and balance due. Though he felt some difficulty in reference 
to the case in 4 C. P. D., he thought it might be explained on the 
special facts of that case. 


eee 


Will—Constructton—Absolute Gift—Gift over—Remotenesa— 
Intestacy—Reverston to donee. 


In re: Hancock—-Wataon v. Watson [1901], 1 Ch. 482. 


Gift to A for life, then to her children on attaining twenty- 
five if sons and on twenty-one or marriage if daughters, “ but in 
default of any such issue,” gift over. The gift to A’s children is 
clearly void as infringing the law of perpetuities and so the gift 
over would also be void. In this case A had no children. The 
contention was that the gift over should be considered valid, be- 
cause the phrase “ but in default of any such issue” includes the 
contingency which actually happened, viz., the death of A without 
a child and thatif the gift had been to A for life, and if A should 
die without any child then to B, it would certainly -have been a 
valid gift. This was overruled on the ground that a compound 
event should not be split up into separate and independent contin- 
gencies, some of which might be good as not contravening the tai 
of perpetuities. 


An absolute gift is controlled by subsequent clauses of the will 
and may be reduced to mere lifo estate by subsequent dispositions, 
The clause making an absolute gift is not, however, absolutely use- 
less. If, for any reason, any of the subsequent dispositions failed, 
the result is not an intestacy (which would have been the case if 
there was only a gift for life), but a reversion to the dones to whom 
an absolute estate was given under the earlier clauses of the will. 


TL, 
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Company— Special Resolution Shaw af handex-Poll not de- 
manded—Declarajion of Chairman conclusive. 
Arnot v. United African Lands, Limited [1901], 1 Ch. 518. 


The declaration of the chairman of a company that a special 
resolution has been carried on a show of hands is in the absence of 
fraud conclusive of the fact that it has been carried, 





Figtures=Tupestrieax Removal enant for Infe and Remain- 
derman. 


In re : De Falbe—Ward v. Taylor [1901], 1 Oh. 528. 


Ornamental fixturee, such as tapestries, having been affixed to 
the walls of a house by a tenant for life, the question arose whether 
her executor had a right to remove them or whether they became 
part af the freehold and passed to the remaindermag. 

It was laid down by the Court of Appeal that where the fix- 
ture was intended for ornamental purposeg and the affixing was 
anly for the better enjoyment of them as chattela, they would be 
removable by the tenant for life or her representatives even though 
‘the degree of annexation was as complete ag it would have heen 
if they were intended to be made part of the household. 

The object af annexation myst be determined on the facts of 
each ease. ; 

The persan who removes the fixtures is bound to leave the 
freehold in a proper state and therefore to bear the expenses of 
rectifying any injury dono to the walls in removing the tapestries. 
Rut he is not bound to bear the cost of re-deporating the room. 

The costs of a shorthand writer's notes of the judgment sp- 
pealed from are costs in the appeal without a special order of 
Court. 


bme 


Specific Performance—Agreement to let from year to year—- 
Two alternatives in writjng—Oral acceptance, ` 
Lever v. Koffler [1901], 1 Ch. 548. 
. Sn agreement to grants lease from year to year may, in a 
proper case, be specifically enforced. 
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Where one of two alternative offers in writing was proved to 
have been orally accepted, there is a contract in writing sufficient 
to satisfy the requirements of section 4 of the Statute of Frauds. 





Conflict of Lawe—Domtictl—Personal Property—Settlement. 
In re: Mogret—Tweedie v. Maunder [1901], 1 Ch. 547. 


The donee of a power of appointment under a settlement of 
personal property can exercise the power in accordance with the 
law governing the settlement, though the law of the domicil of the 
donee may not permit the exercise of such a power. 

A woman, French by domicil, was held entitled to dispose of 
personal property in England settled on her by an English settle- 
ment, notwithstanding restrictions on her powers of disposition 
imposed on her by the French law. - 

l The settlement executed in anticipation of a marriage between 
a Frenchman and an Englishwoman was held to be governed by 
English law because the property dealt with was in England, the 
trustees were Englishmen and the document was written in the 
English form. 





Evidence—Presumption—Pasi child-bearing. 
In re: White—White v. Edmond [1901], 1 Ch. 570, 
A widow past fifty-six who had but a child born when she 
was twenty-one and lived with her husband for twenty-four years 


thereafter without giving birth to a child, was presumed to be 
past child-bearing. 





JOTTINGS AND CUTTINGS. 





Lord Hobhotse and the Judicial Committee-——We read with 
regretin the English Law Journal that Lord Hobhouse has resigned 
his seat on the Judicial Committee of the Privy Council. He was 
one of the unpaid members of the Judicial Committee appointed un- 
der 8 and 4 Will. IV,Ch. 41. His Lordship is now eighty-one years 
old, and even in England it is an age when a lawyer who has done 
so much public service may fittingly seek retirement. Althongh we 
do not set much store by the Indian experience of some of the Lords 

. of the Privy Council, Lord Hobhouse’s knowledge of things Indian 
4 
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enhanced the value of his highly trained intellect and wide learning 
and broad and liberal sympathies. We think his absence will be a 
loss to that tribunal. But we are rather afraid of the so-called experts 
in Indian Law being elevated to the Judicial Committee. None of 
the recently retired Indian Chief Justices enjoyed much reputation 
in this country for legal wisdom. Sir Comer Petheram was not a 
great lawyer, though he enjoyed the reputation of a good man. 
Sir Charles Sargent was a sound judge, but his judgments never 
conveyed the impression that he had much learning. Sir John 
Edge was a mere technical lawyer without a right appreciation of 
broad juridical principles. Sir Arthur Collins was a thorough 
failore. The Indian Public cannot view with satisfaction the ele- 
vation of any of these gentlemen to a seat in that august tribunal. 
Sir Raymond West or Sir Charles Turner might not perhaps be 
viewed with disfavour. But we would rather the old system was 
reverted to of appointing some of these Indian notabilities as asses- 
sors to help the Judicial Committee with their advice on matters 
purely Indian. There may be a cry in the colonies out of a feeling 
of local patriotiam for the addition of their ex-Chief Justices to the 
Judicial Committee. There is no scope for any such feeling here, 
unless a purely Indian Judge like Justice Guru Doss Bannerjee al 
Calcutta or Justice Subrahmania Aiyar at Madras has any chance of 
being elevated to a seat in that tribunal. Neither Sir Henry Strong 
nor Sir Henry DeVilliers nor Mr. Way have, in the opinion of lawyers 
in India, added much to the reputation of the Privy Oouncil; nor is 
there any likelihood of the ex-Chief Justices of India doing so. 
Mr. Chamberlain’s proposal of a new final Court of Appeal seems 
to have fallen through. We did not look forward with much hope 
of improvement to the constitution of that proposed body. We 
must, therefore, make the best of the existing order of things. The 
Indian experience of the Indian experts has a mischievous effect of 
overpowermg the Judicial acumen and the broad legal instincts of 
& highly cultured body of lawyers. Expert- opinion assumes too 
much to itself and has the tendency to run in narrow grooves. It 
would, therefore, be proper to assign a subordinate place to it as in 
the case of nautical assessors in England, leaving the judgment of 
highly trained lawyers free to adopt or to reject the opinions of 
Andian experts who are unfortunately not eminent lawyers. 
Pal 
~i i 2 
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Civil liability of a Physician or Surgeon for deserting hts 
patient.—According to the San Fransisco Beaminer, Dr. P. H. 
Flood was ordered to pay £2,000 damages by the Supreme Court 
of that State. The evidence showed that over a year ago he was 
called to attend Mrs. Margaret A. Lathrope, An operation was 
deemed necessary by him. Her screams interfered with his appli- 
cation of the necessary instruments. He finally said that if she 
“did not quit he would quit.” And leave he did, although the 
patient was in agony. The husband followed the physician to the 
door, begging him not to go. Refusing to come back, it was over 
an hour before another doctor was obtained, the woman in the 
meantime suffering dreadfully. The other surgeon performed the 
operation, saving the mother’s life at the expense of that of the 
child. Mr. and Mra. Lathrope sued Dr. Flood and got a verdict 
for £ 2,00 in the Superior Court. Dr. Flood appesled the case to 
the Supreme Court and the latter affirmed the lower court’s actions, 
saying in part :— 


“ Tt is the undoubted law that a physician may elect whether or 
_not he will give his services to a case; but having accepted his em- 
~ ployment, and entered upon the discharge of his duties, he is 
bound to devote to the patient his best skill and attention and to 
abandon the case only under one of two conditions. First, where 
the contract is terminated by the employer, which termination may 
be RS Second, where it is terminated by the phy- 
sician, Which can only be done after due notice and on ample op- 
portunity afforded to seoure the presence of other medical attend- 
ance * * * He can never be justified in abandoning the case as did 
this defendant and the circumstances show a negligence in 
its character amounting well-nigh to, brutality.” — The American 
Law Review. 
Pa 
Telegraphs—Fatlure to deliver message—Inability to Ad- 
dressese—Held, thatthe addressee of a telegram containing notice 
of the fatalillness of hisson may recover from the Telegraph Oom- 
pany for a negligent failure to deliver— Western Union Tel. Co. v. 
Norrie, 60 S. W. Rep. 982 (Tex. Civ. App) —The Harvard 
~ Law Review. pra $ 


x 
ats 
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Telegraphs—Reasonable regulattons—Power to stipuluts 
against labtlsty for negligence —Held, that the stipulation upon 
a telegraph bank that the Telegraph Company shall not be liable 
for mistakes unless the message is repeated, is invalid and does not 
prevent a recovery for a negligent mistake in the transmission 
of an unrepeated message.— Western Union Tel. Co. v. Norrie, 60 
8. W. Rep. 982 (Tex. Oiv. App.) 


This doctrine is law in many States, being rested upon the 
ground of public policy —Gillis v. Western Union Telegraphic Co., 
61 Vt. 461. Upon principle, however, the decision is difficult to 
support, and the contrary has been held in England, in many 
American jurisdictions, and in the Supreme Court of the United 
States.—Primrose v. Western Union Telegraph Co., 1540. 8. L 
Telegraph Companies as public servants are under an obligation to 
undertake the transmission of all mesaages offered them, for a 
reasonable remuneration and undera full liability for negligence.— 
Baldwin v. United States Telegraph Co., 45, N. Y. 744, 751. This 
obligation they offer to perform for the cost of a repeated message, 
and no case has been found holding such a charge unreasonable 
Absolute accuracy in the transmission of messages by electrivity is 
assured only by their repetition, a process frequently involving 
waste of time and labour. To avoid this, Telegraph Companies 
offer a special rate, that is, the cost of an unrepeated age, to 
the sender who agrees to take the chance of mistakes in th trans- 
mission of the message without repetition. If the sender chooses 
to accept this offer, it is difficult to see how the public interest is 
injured by the enforcement of the resulting contract, Of course, a 
wilful or fraudulent mistake in transmission will not be protected 
by any agreement—Hllis v. American Telegraph Co., 95 Masa., 226, 
284.—The Harvard Law Review. 


ae . 


Quo Warranto against u College.—While an incorporated 
educational institution is entitled to the same general rights and 
subject to the same ‘general liabilities as are ordinary business 
corporations, yet from ite retired and charitable nature, it is less 
likely than are bodies of a frome worldly character to exceed ` 
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ita powers, or, if it does so, to prove harmful to the public. 
For these reasons and because of the value of such corpora- 
tions to society we find few instances in which a state has been 
willing to oust a college of its right to be a corporation, A 
late case in Ohio, however, shows that there are occasions where 
a colloge has so abused or neglected its franchise as to justify a 
forfeiture of its charter—State v. Mt. Hope College Co., 58 N. E. 
Rep. 799. The trustees of the College had leased it to a man who 
was to act as president and to have sole control of ite affairs, He 
proceeded to confer degrees, signed by the trustees and left in 
his hands for that purpose, upon the payment of , stipulated sums, 
and the performance of a merely nominal amount of work,— 
sometimes even upon the applicant’s promise to do the work in the 
future. No attendance was required, and no examinations held. 
The court ousted the college of its right to be a corporation, 
refusing to limit its judgment to an ouster merely of the powerr 
wrongfully abused. 


Every corporation is limited in its actions to the power con- 
ferred in its charter, and there is, moreover, a tacit understanding 
that the corporation shall exercise those powers in such & manner 
as to accomplish the design for which it was incorporated. Angell 
and Amers, Corporations, 11th Ed., §774—Any act done outside its 
powers or in abuse or neglect of ite franchise may expose the cor- 
poration to the loss of ita charter at the hands of the State. But 
unless there is a special provision in the charter that a certain aot 
or omission shall be a cause of forfeiture, the court before which 
the Quo Warranio proceedings are brought has full discretion to 
render sucha judgment as will meet the ends of justice and beat 
subserve the interesta of the public. Accordingly, where there has 
been a substantial performance of conditions, or where the abuse 
complained of is the result of mere mistake, accident, or misfortune, 
a court will not decree a forfeiture.—State v. Farmers’ College, 82 
Ohio, St. 487. ` 


And where circumstances make it desirable, the Court can 
adopt the middle course of onsting the corporation merely from the 
performance of the wrongful acta, allowing it to continue in the 
general exercise of ita franchise.—State v. Benefit Aseootation, 4 
Qhio, Bt, 579. i 
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A judgment of ouster of the right to be a corporation is 
an extremo penalty, especially against educational or charitable 
institutions, and is justified only where the act or omission is 
expressly made a cause of forfeiture, or where there haa been 
some wilful abuse or improper neglect of some part of the corporate 
franchise in which the public has an interest. Mere non-user of 
the franchise may occur under circumstances which will justify 
thia extreme penalty.—Hdgar Collegiate Institute v. People, 142 
Til, 868. And where there has been such gross abuse as 
appeared in the principal cage, there can be little doubt that 
the charter should be taken away. The selling of degrees is a 
clear abuse of the power to confer them, and is a distinct fraud upon 
the public justifying the extreme penalty. Ilinois Health Uni- 
versity v. People, 116, Hl. 171. Independent Medical College v. 
‘People, 182, IH, 274. Even if direct participation in this could not 
be brought home to the trustees, yet they were clearly guilty of an 
unwarrantable neglect of a duty owing to the state, Public senti- 
ment at the present day demands a reasonably high standard in 
educational institutions, and it is well for such corporations to 
remember that they arenot exemptfrom the penalty of civil death. 
—Harvard Law Review. 


aH 


Inability of Corporations on Contracts of their promoters.— 
-The English doctrine as to a promoter’s contract treats that oon- 
tract as existing between the promoter in his individual capacity» 
and the third party, the corporation in, whose behalf and in whose 
name the contract is made being unable to adopt, ratify or confirm 
the transaction. In re: Northumberland Hotel Co., 88 Ch. D. 16. 
Accordingly a recent English decision holds that a company is not 
bound by a contract made in ita behalf before incorporation, even 
thongh after incorporation it had expressly adopted the agree- 
ment. Bagot Pneumatic Tyre Co. v. Clipper Pneumatic Tyre Co. 
17-Times, L. R. 117. The English doctrine is based upon the estab- 
lished rule of law that acts done in behalf of a non-existent prin- 
cipal cannot afterwards be ratified. 


Consequently it is said that, as a corporation does not legally 
exist until it is incorporated, it cannot ratify any act done in ita 
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behalf prior to that time. On technical grounds it is impossible to 
criticise the English doctrine ; for, a ratification relating back to the 
a when there was no principal seems an absurdity. Practically 
owever, the result reached in many cases is undesirable, and the 
dourts in some jurisdictions in this country have been inclined to 
look behind the corporate entity and at the real principals who 
were existing at least as & potential corporation at the time the 
contract was made. Accordingly a ratification sometimes has been 
allowed. Whitney v. Wyman, 101 W.S. 892; Oakes v. Oatarangus 
Water Co., 148 N. Y. 480; See 8, Harvard Law Review, 857. How- 
-ever, the weight of authority is conira to sucha view. Alger on Pro- 
moters, § 199. The difficulty with the doctrine of these cases, as 
expressed in Oakes v. Caitarangus Water Co., supra, is that it 
does violence to the established principles of ratification. A third 
doctrine has consequently arisen in this country, and represents 
perhaps the prevailing American view. It holds that, though a 
corporation cannot ratify, it may confirm its promoter’s contracte by 
what is called adoption or acceptance—the theory being based 
upon the conception that the origmal contract is in the nature of a 
continuing proposal, which, if not withdrawn, the corporation on its 
organization may accept. Alger on Promoters, § 202; Pratt v. 
Oshkosh Match Co., 89 Wis. 406. It is said that there can be no 
difference between its making a contract by accepting or adopting 
an agreement originally made in advance for it and its making an 
entirely new contract; the adoption or acceptance, though in its 
nature a ratification differing in its legel effect in that the contract 
is from the time of the adoption, and not from the time of the ori- 
ginal transaction. Mr. Arthur v. Times Printing Co., 48 Minn. 819, 
.This doctrine, it would seem, is defensible on principle, as well as 
on practical grounds, though it will only cover the class of cases 
where the facts may rationally be construed as a proposa]. In the 
principal case it does not appear from the brief report whether the 
facts could be so construed. The decision, however, is treated as 
governed by In re: Northumberland Hotel Co., supra, where the 
promoter acted expressly “as trustee on behalf of an intended 
company,’ and the third party intended to bind the company 
under such circumstances, where the parties who make the origi- 
nal contract intend that the corporation when formed shall become 
or have an opportunity of becoming a party to it, it does not 


—_ 
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seem unreasonsble to treat that contract as constituting or includ- 
ing an offer open to the corporation to accept on ita coming into/ 
existence.—Harvard Law Review. 
*% 

Breach after part performance of instalment contracts— sat 
There is much confusion in the law as to whether or not in an 
instalment contract a failure of performance with respect to one 
instalment justifies an abandonment of the whole agreement. In 
England, though the authorities are irreconcilable, there is a general 
‘tendency to maintain the contract, while the American decisions, 
on the other hand, incline toward the doctrine of Norrington v. 
Wright, 115 W. S. 188, allowing a rescission. In a contract to 
deliver wood in instalments payment to be made on delivery, 
the supreme court of Michigan, after reviewing the authorities, 
decided that a refusal to pay the third instalment was not such a 
breach as to excuse the defendant from making further deliveries. 
West v. Betchel, 84 N. W. Rep. 69. The decision is put on tho 
ground that under the circumstances the plaintiff’s refusal to pay 
did not evince an intention no longer to be bound by the contract. 
The English decisions where non-payment is.the breach are relied 
on, and the rule of Mersey Steel Co. v. Naylor, 9 App. Cas. 484, 
is adopted. : 


The court in the principal case evidently distinguishes a breach 
by non-payment from a breach by non-delivery, Norrington v 
Wright, supra, being quoted as not involving the exact point at 
issue. On principle, it is difficult to discover any. validity in the 
distinction. It is true that non-delivery may be and.often is a 
breach tn imine, while non-payment, owing to its very nature, 
must always be a breach after part performance, Although the 
parties cannot always be put in statu quo, they may at least be 
placed in substantially as good a position. If, then, we adopt the 
doctrine of Norrington v. Wright, supra, where the breach was 
non-delivery after a part of the Ist instalment had been accepted, 
it seems difficult to-support the principal case. If there has been 
a wrongful failure of performance, the question of intention should 
be immaterial. Once the contract has been substantially broken, it 
does not help matters that the wrong-doer has the best of intentions 
for the future. Though the deotrine goes somewhat farther than the 
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English decisions,and has been repudiated in the New Jersey, Gerli 
v. Potdebard Silk Mfg. Co., 81 Att.Rep, 401, it seems sound on prin- 
ciple. See 9, Harvard Law Review, 148. As to exactly what consti- 
tutes a material breach no definite rule can be laid down. Itis purely 
a matter of judicial opinion. But it certainly would seem that tho 
materiality of the breach should in no way be measured by the 
intention of the wrong-doer. Otherwise an instalment contract 
becomes perverted into an agreement to engage in a succession of 
law suits for such damages as the vendor may be able to recover, 
as a substitute for what he expressly bargained. Unless tho 
wrongdoer can plead a defence for his default, according to sound 
business principles, he should not be allowed’to rely on his inten- 
tion as to the other party’s failure to perform.—Harvard Low 
Review. 


* 
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Bankryptey—Qeneral assigninent—Rights of Credsters.— 
A debtor voluntarily conveyed property to a trustee for the benefit 
_ of creditors, securing by the deed a fraudulent debt to his wife. 
The plaintiff bringe a bill to havethe deed set aside as to voluntary 
debts. Held, that the plaintiff may attack a debt secured by the 
deed ut the same time that he asserts his own rights as a bene- 
ficiary. —Runkel’x Admin v. Runkle, 875. E. Rep. 879 (Va). 
In general, a grantee under a deed cannot accept its benefits, 
‘and reject any burdens which it imposes—Vickerie v. Bustcell, 
18 Mec. 289. Accordingly it has been held that a creditor, affirming 
part of a voluntary assignme:t by claiming under it, cannot dis- 
affirm the rest. Pratt v. Adame, 7 Paige, G15, 641; Swanson v. 
Tarkington, 7 Heisk, 612. The general rule, however, seems to be 
improperly applied to these cases, for the attacking creditor does 
accept the deed in toto as far as it is legal, and is not rejecting 
any legal burden. He is merely endeavouring to strike out impro- 
per provisions from the deed. In this view of the matter, and con- 
sidering the better protection afforded to creditors thereby, the 
result reached in the principal case seems preferable. It is also 
supported by some authority. Starr v. Dugan, 22 Md. 58, Lock- 
hard v. Brodie, 1 Tenn. Ch. 384, 388 (sembly).—Hurvard Law 
Review. 
xs s 
Equtty.—S peotfic performance—Coniract to devise.—The plain- 
tiffs out of benevolence furnished support to an apparently des- 
ó 


244 THE MADRAS LAW JOURNAL. (Vou. XI. 


titate woman. At their request, which was induced by a suspi- 
cion that she was concealing some property, she executed a will 
in their favour, but subsequently destroyed without their knowledge 
and executed another in favour of third persons. The plaintiffs 
continued to support her until her death, when it appeared that 
she had a considerable amount of personal property. Held, that 
the obligation of the testatrix’ to devise her property to the 
plaintiffs was specifically enforceable in equity against the executor 
and the devisees of the second will—Anderson v. Eggers, 47 Att. 
Rep. 727 (N. J. Ch.) f 


The principal reason given for the decision seoms to -bo an 
application of the rule of estoppel to represeniutions as to future 
conduct, The only authority for this doctrine has its origin in an 
elaborate English dictum, contradicted by a later decision of the 
House of Lords. Hammersley v Biel, 12 Ol. and Fin. 45, 88. 
Jorden v. Money, 5 H. L. O 185, 214. But the facts of the principal 
case apparently show a valid contract, according to the intent of 
the parties, completed when sypport was actually furnished up to 
the death of the testatrix. A contract to devise real estate is, 
alinost every where, so far as possible, specifically enforceable 
after the promisor’s death Johnson v. Hubbel, 66 Am. Dec. 778, 
and note.—Ib. 788. Strictly specific performance is of course impos- 
sible after the death, and before the death, there is no breach ; 
but the resalt is reached by a oonstractive trust. . Bolman v. 
Overall, 80 Ala. 451, 455. No authority has been found for the 
case where the promisor leaves only personal property. But a 
decree that the executor acconnt to the promisee for all the pro- 
perty which shall be found to exist is clearly so much more 
adequate than a judgment awarding damages estimated by a 
jury, that the extension of the doctrine to such cases may well be 
approvel.—Harvard Law Revtew. 


ote 
Lord Alverstone told an amusing story at the annual dinner of 
the United Law Clerks’ Society, in illustration of the immemorial 
custom of barristers’ clerks to employ the word “we” in speaking 
-af their employers and themselves. A distinguished member of the 


Bar, returning to the Temple atthe end of the Long Vacation, 
when there wasa vacancy in the old Oourt of Common Pleas, asked 
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his clerk whether there was any news. “ They have been asking 
inthe templo whether we shall accept the puisne judgeship,” replied 
the clerk. “And what did you answer?’ inquired the eminènt 
advocate. “TI said, ‘thank Heaven, we have not fallen as low as 
that,” It is an old one, but it is good. It is said that the 
counsel in that case ultimately became a Lord Chancellor—Law 
Notes. f 





REVIEWS. 





The Indian Arbitration Act (Act IX of 1899): with notis, by 
H. N. Morison. Paoblished by Messrs. Thacker, Spink and Co., 
Caleutia. 1901, 


The Indian Arbitration Actis more or less a reproduction cf 
the English Arbitration Act, 52 and 58 Victoria, Chapter LIX. The 
English decisions upon the subject must therefore he resorted to, for 
the purpose of determiniug the construction to be placed upon the 
language of the Indian enactment, Mr. Morison hus given the 
references to the English cases having a bearing on the enactment, 

-and we have no doubt his book will be found usefal to the mem- 
bers of the profession, and especially to practitioners in the mofassil 
who have no access to the English Reports, 





The Legislative Acts of the Governor-General of India in Coun- 
cil of 1900. Published by Messrs. Thacker, Spink and Co, Cal- 
cutta. 1901. Price Rs, 4 


This is a well-got-up editiun of the enactments of the Supreme 
Legislative Council. We are, however, afraid that the price will be 
regarded as a little too high for a book of eighty-nine pages, 





The Legal Practtttoner’s Act (Act 118 of 1879) : with Notes by 
Moman Lat Kxyosta, and Parsnoran Lat Bacar. Published by the 
Panjab Law Book Depét, Lahore. Price Rs. 2. 

This is a ureful edition of the Legal Practitioner’s Act. This 
book has brought together all the decisions of the Indian courts 
bearing upon the sections of the Act and is likely to prove ngeful. 
The authors require no outside assurance of the popularity of the 
book as it is announced to be the first editio, 
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A Hand-book of Criminal Cases reported tn the Indsan Law 
Reports, Allahabad Serses, Vols. 1 —21 (1876—1899), by D. E. Cra- 
NENBURGH, 1901. Published at the Law Printing Press, Bow 
Street, Caleutia. Price Re. 10, 


This is a verbuttm reprint of all criminal cases reported in tho 
first 21 Voluines of the Allahabad sories of the Indian Law Reports. 
The volume before us is very well printed and is bound to be wel- 
come to legal practitioners as a compact collection of criminal deci- 
sions. Mr. Cranenburgh’s series of reprints of criminal cases will 
occupy only five volumes and will be regarded as a boon by prac- 
titionera who cannot afford to purchase the Indian Law Reports. 


High Court Dectstons in Indian Ratlway Causes, by Mr. Tiru- 
VieNKACHARIAR, Published by the St. Juseph’s College Press, Trichi- 
nopoly, 1901. 


This book is a collection of all important decisions of the High 
Courts of India bearing upon the law of Railways. ‘Phe various 
Railway acts are printed in the appendix. The cases have been 
arranged under convenient heads aud we hope the publication will 
be found to be a convenient book of reference. 


The Law relating to Private Trusts and Trustees, by ARTHUR 
Unpmrniit, 5th Edition. Published by Messrs, Butterworth and 
Co., 12 Uellyard Temple Bar, W. C., London price 17s. 6d. 


We notice with pleasure the appearance of the ith Edition of 
this excellent manual of the ‘Law of Private Trusts’ by Mr. Under- 
hill. The name of Mr. Underhill isa guarantee for thoroughness 
nnd accuracy. The present edition will fully sustain the popularity 
which his book has enjoyed with law studentsin Indis. The copious 
references to cases given in the illustrations will render his book 
useful to practitioners also. 
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The Australian Lew Times a for ies w July. 
The Allahabad Weekly Notes ... ” nee e do. 
The Bombay Lew Reporter re i ni ies do. 
The Ednoational Review ae j do, 
The Indian Review ae i st z do. 
The Punjab Law Beporter ee gs id, oe do. 
Case and Comment Kes y ene sie do. 
The Green Bag $e 5 bee se do. 
The American Lawyer wae m ae 8 do, 
The Canadian Law Times = 7 os = do. 
The Harvard Law Review ous ù ioe sa do. 
Virginia Law Eogister is ü ies fst do. 
The Law Student's Helper pee ry ate ves do. 
Law Btodent’s Journal a ue see ave do, 
The Lawyer od a ih eee do. 
Law Notes se age ” ses oT do. 
The Caloutta Weekly Notes r < ie do. 


The Indian Arbitration dct (Act IX of 1899) : with Notes, by H. N. Morisow 
Published by Mesars. Thacker Spink and Co., Calcutta, 1901. 

The Legislative Acta of the Governor-General of India tw Council, 190u. 
Published by Messrs. Thacker Spink aud Oo., Oslcutta, 1901. Price Re, +. 


The Leyal Practitioners’ Aci (Act 118 of 1879): with Notes, by Mohan Lal Khosla 
and Purshotam Le! Bagai. Published by the Pumjab Law Book Depd, Labore. 
Price Ba. 2, 


A Hand-book of Orwninal Ouse, reported in the Iudian Luw Reports, Allahabad 
torios, Vols. 1—21 (1876-1908), by D. E. Orancnburgh. PubHahed at the Law Print- 
ing Presa, Bow Street, Caloutta, 1901. Price Ba. 10. 

High Cou:t Decisions in Indian Railway Oase, by Mr. Tiruvenkatachariar, 
Published by the Bt. Joseph’s College Press, Trichinopoly, 1901. 

The Law relating to Prete Trusis and Trustees, by Arthur Underhill, Sth 
Hdition, 1901. PubHshed by Messrs. Butterworth and Co, 1%, Bellyard, Temple Ban 
W. B., London. Price 174, 6d. 

The Case-noted Oriminal Procedure Coda (Act V of 1806), by Dawes Bwinboe 
Adyooate, Oalonutta. Published by Messra. Thacker, Spink and Co., Oaloutta. 

The Indian Stamp Law, (Act II of 1899), by Baldeo Prasad, 3rd edition. Print- 
ed by Moasrs. Murray and Co. Limited, at the London Printing Prees. Price Bg. 6. 


Interpretation of Deeds, by Hastings Kelke. Published by Mesare Sweet and 
Maxvrell, 8, Chancery Lane, Londos. ‘ 
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THE POWERS OF, APPELLATE COURTS. 





The procedure governing appeals from the decroes of the courts 
oxercising original civil jurisdiction is laid down in Chapter XLi of 
the Code of Civil Procedure, There are two classes of powers with 
which itis necessary to investan Appellate Court :—one, with refer- 
ence to the mode in which the decree of the lower court is brought 
up for adjudication by the Appellate Court, and another with rofer- 
ence to the mode of adjudication by the Appellate Court upon tho 
decree of the lower court. The object of an appeal is to obtain a 
ve-hearing of the suit by the Appellate Court. In such re-hearing 
the Appellate Court ordinarily proceeds upon the materials upon 
which the lower court,has acted, and it disposes of the suit by 
passing the decree which ‘in its opinion the coprt below should 
have passed. For the purpose of enabling the Appellate Oourt to 
do justice in the rehearing and disposal of the suit, it is necessary 
to invest the Appellate Court with all the powers which could 
bo exercised by a court of original jurisdiction with regard to 
n suit. But before the Appellate Oourt can make an adjudication 
upon the merits of the controversy between the parties, various 
preliminary“steps have to be taken by the parties, and these steps 
constitute the procedure (in a narrow sense) applicable to appeale. 
With regard to the preliminary procedure also, it is necessary 
to invest the Appellate Court with certain powers and impose upon it 
certain duties. The position of a perron who wantsto bring upa 
matter for the determination of the Appellate Court is essentially 
analogous to the position of a person who wants-to bring up a suit 
for determination by a court of first instance. The course to be 


e 
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followed by an appellant in bringing his complaint for determe- 
nation by the Appellate Court should, therefore, be more or less 
‘ analogous to the course to be followed by a plaintiff in a court of 
first instance, 


As tothe method of drafting, the powers and duties to be con- 
ferred or imposed upon Appellate Courts for this purpose may be 
either exhaustively set out in a separate chapter or may be partly 
defined and as to the rest declared to be the same as those of courts 
of original jurisdiction. ‘The latter course is what the legislature 
has followed in Act XIV of 1882. It has in part defined the powers 
and duties of Appellate Courts, which itis obvious are not sufficient 
to regulate all the questions of procedure likely to arise in an appeal 
_ antecedent to a determination of the merits. Tho other powers and 
duties which are necessary are conferred upon the Appellate Oourt 
by section 582, The object of this section is to confer upon the 
Appellate Courte the two classes of powers we have mentioned, 
firstly, with regard to the preliminary procedure excepting so far as 
spocial rules have been laid down in Chapter XLI, and secondly, 
in rogard to the mode of determination of the merits of the contro- 
versy. It is intended to obviate the necassity of repeating the 
provisions contained in the preceding chapters. We shall now 
oxamine the provision of section 582 and ascertain how far this 
object has been carried out and what powers reside in the Appel- 
late Courts. For the purpose of understanding the section clearly, 
it is necessary to examine the corresponding rections of the 
previous codes of Oivil Procedure, 


There was no provision in Act VIII of 1859, corresponding to 
section 682 of the present Code. Provision was first introduced in 
Act XXIL of 1861, 5.37, which lays down “ Unless when otherwise 
provided the Appellate Courts shall have the same powers in cases 
of appeals as are vested in the courts of original jurisdiction in 
rospect of original suits.” With reference to the words “in cases 
of appeal” contained in this section, it was decided in Kaltkrishna 
y. Harihar, I. B. L R. 155, that where the appeal has been dismiss- 
ed for default and was, therefore, not pending before the Appel- 
late Court, the court had no jurisdiction to entertain an application 
to set aside the order of dismissal and restore the appeal to file. 
The next amendment that was made of the provision was in 
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Act X of 1877 which enacted in section 582-A, “the Appellate Court 
shall have the same powers in appeals under this chapter as are 
vested by this Code in courts of original jurisdiction in respect of 
guits instituted nnder Chapter Y. The provisions hereinbefore 
contained shall apply to appeals under this chapter so far as such 
provisions are applicable.’ By Act XII of 1879 a further amend- 
ment was nade; for the first sentence of section 582 of Act X of 
1877, the following was substituted :—“ The Appellate Courts shall 
have in appesls under this chapter the same powers and shall per- 
form as nearly as may be the same duties as are conferred and 
imposed by this Code on courta of original jurisdiction in respect 
of suits institnted under Chapter YV, and in sections 868 and 365 
tho word plaintiff shall Le held to include an appellant.” In Raj- 
mones v. Chunder Kani, I. L. R. 8 O, 440, tho question aroso 
whether when an appeal abated by the omission of the appellant’s 
logal representatives to bring themselves on record, tho Appellate 
Court could award costs against the estato of the deccased plain- 
tiff, and it was held by Mitter, J. (Garth, C. J , doubting) that the 
powers conferred by soclion 866 on the court of ovigiual jurisdiction 
should by analogy be taken to be conferrod upon the Appellate 
Court. 


When Act XLV of 1882 was iutroducod soction 582 was further 
modified and it ran as follows :— 


“The Appellate Court shall have, in appeals under this appeal 
chapter, the same powers, and shull perform as nearly as may be tho 
same cuties, as are conferred aud imposed by this Code on courts of 
original jurisdiction in respect of suits instituted under Chapter V ; 
and in Chapter XXI, so faras may be the words “ plaintiff,” “ de- 
fendant”’and “suit” shall be held to include an appellant, a respondent 
and an appeal respectively in proceedings arising ont of the deuth, 
marriage and insolvency of parties to an appeal. The provisions 
hereinbefore contained shall apply to appeals uuder this chapter su 
far as such provisions are applicable.” It was explained in tho 
Legislative Council by the Law member that atthe suggestion of 
Mr. Syed Mahmud they had moditied 8. 58280 as to render Chapter 
XXI completely applicable to provecdiugs arising out of the death, 
marriage or insolvency of partics to anappenl, and that they pro- 
cluded a doubt which had recently arisen at the High Cou at 
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Fort Wiliam as to whether when au appellant died sud his 
representative failed to apply to be substituted and the appeal 
abated, the court could award costs to the respondent as against 
the appellant’s representatives, In 1885 the question arose before 
the Allahabad High Court in Naratn Das v. Lajja Ram, 1. L. R. 7 
A. 698, whether an appeal abated when a defendant-appellant failed 
toapply to the court to bring the legal representatives of a deceased 
plaintiff-respondent on the record. The majority of the Full Bench 
held that section 582 did not make the provisions of Chapter XXI 
relating to the death of the defendant to a suit applicable to the 
case of a plaintiff-respondent in an appeal, while Mahmood, J., 
took the contrary view. In Act VII of 1888 opportunity was taken 
to introduce a further modification of section 582, and the section 
was amended in the form in which it now standsin the Cedo. 
The language of the present section is as follows :-— 

“The Appellate Court shall have, in appeals under this aneo 
the same powers, and shall perform as nearly as may be the same 
duties, as are conferred and imposed by this Code on courts of 
original jurisdiction in respect of suita instituted under Chapter V ; 
and in Chapter XXI, so far as may be, the word ‘ plaintiff’ shall be 
held to include a plaintiff-appellant or a defendant-appellant, the 
word ‘defendant’ a plaintiff-respondent or defendant-respondent 
and the word ‘suit’ an appeal, in proceedings arising out of the 
death, marriage, or insolvency of parties to an appeal. ‘The 
provisions hereinbefore contained including those of section 
872-A, shall apply to appeals under this chapter so far as 
such provisions are applicable.” Considering the successive 
amendments which have been made with reference to this 
provision, it is clear that the legislature hus from the first 
intended to confer upon Appellate Courts both the classes of 
powers referred to above, and that tho object of the various 
amendments has been to make the meaning more and more clear 
and to obviate the possibility of any misunderstanding. Taking 
section 87 of Act XXIII of 1861, we do not thinkit could Le said 
that the powers referred to in thut section referred only to powers 
with referenceto the disposal of the suit by the Appellate Court, and 
did not enable the Appellate Court to regulate the procccedings in 
appeal antecedent to hearing by tho exercise of the powers con- 
ferfed upon original courts to regulata tho propurstory stages of 
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a suit prior to the actual hearing. Whatever room for misunder- ` 
standing there might have been under Act XXIII of 1861, thero was 
none at all under Act X of 1877. The second paragraph of section 
382 of this Act which was vvidently added Fe abundanti cautela 
declared “ the provisions hereinbefore contained shall apply to 
appeals under this chapter so far as such provisions are applicable.” 
The provisions hereinbefore contained could only refer to those 
contained in the first forty chapters ofthe Code. The provisions 
contained in sections 540 to 581 in Chapter XLI relating to appeals 
having been spocially laid down for appeals there was no necessity to 
declare these provisions applcable. Section 372 also occurs only 
in the chapter preceding Chapter XLI. The provisions contained 
in the first forty chapters rolate to be powers and duties of courts of 
original jurisdiction, and it is thas clear that all the powers and 
duties conferred and imposed upon original courte can be exercised 
by Appellate Courts so faras may be suitable to the Appellate 
Courts. It is somewhat strange that in all the subsequent cases 
which have put a restricted interpretation upon 8. 582, the existence 
of the second paragraph of S. 582 should have been overlooked. It 
is clear also from the history of the section that the second part of 
the first paragraph of 8. 582 has been introduced not with the object 
of limiting the application of the analogy between an appeal and a 
suit to proceedings arising out of the death, marriage or insolvency 
of parties to an appeal, but that it has rather been introduced by 
way of illustration. Asis very often the case with the Indian 
Legislature, the section has been patched up by successive amend- 
ments to meet every case of misunderstanding that occurred. If 
section 582 had contained only the first part of the first paragraph, 
it could atill be held that the Appellate Court would be entitled to 
pass not merely orders in respect of suits like original courts, but 
could also exercise the same powers as an original court with 
reference to the appeal itself. If the powers and duties were to be 
exercised in respect of the suits only and not in respect of appeals, 
the words “in respect of suit instituted under Chapter V” should 
have more appropriately followed the word “duties”. It has, 
however, been suggested in some decisions that in consequence of the 
second part of the first paragraph of 8. 582 the word “ suit” cannot 
include an sppeal in the other chapters of the Code relating to 
courts of original jurisdiction, and that the Appellate Court cannot 
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except in proceedings arising out of the death, marriage or insol- 
vency of the parties, exercise with reference to appeals apart from 
the suits to which they relate any of the powers and duties con- 
ferred upon original courts, Such a conclusion is altogether 
untenable in the face of the second paragraph of the section; Lut 
even if the second paragraph were absent, the conclusion would be 
far-fetched and illogical. See Maxwell on Statutes, 8rd Edition, 438. 
Ifit were well-founded the legislature could have expressed its mean- 
ing in apter language by providing that except in Chapter XXT the 
word “suit” shall not include an appeal. It is idleto contend that 
there is no difference of meaning between saying thatin Chapter XXI 
the word suit shall include “ an appeal,” and saying that except in 
Chapter XXI the word suit shall not include an appeal. Whatis the 
object of the provision contained in the second part of section 582 ? 
Has it been introduced for the purpose of limiting the powers of 
Appellate Courts in other cases, or by way of illustration, or by way 
of excessive caution, or particular from a mere desire to provide for 
a particular difficulty which had been felt without adverting to othor 
cases. It is true that, aslaid down by the House of Lords in the Bank 
of England v. Vagliano Brothers (1891), A. C. 107, it is not permis- 
sible to investigate the previous history of a law where the meaning 
of the enactment is clear; but where the language of s section is 
doubtful, it is necessary to examine the previous state of the law and 
ascertain the evil that was intended to be remedied. The applica- 
tion of this process in the present case can only lead to the conclu- 
sion that it was not intended by the Jatter portion of the first para- 
graph cf section 582 to limit in any way the poworsof Appellate 
Courts in dealing with appeals, and that it wns merely introduced to 
meet unfounded objections and idle doubts. This conclusion is placed 
boyond all doubt by the second paragraph of the section already 
referred to. We shall now refer to various powers conferred upon 
courts of original jurisdiction which have unquesticnably been 
exercised by Appellate Courts in dealing with appeals and must be 
exercised by them if they are to discharge their functions with 
any efficiency. 


A suit is liable to bo dismissed fur misjomder of parties and 
causes of action, but there is nosimilar,provision in ChaptorX LI rola- 
tifig to appeals that a momorandum of appeal is liable to bo dismissed 
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on account of s similar objection. It has, however, been held by 
the Privy Council (Hodges v. Deths and London Bunk, I. L. BR. 28 A. 
187) that an appeal in which several defendants with distinct claims 
and defences united would be bad for misjoinder. Section 64 pro- 
vides for the rejection of a plaiut in certain cases, such as the under- 
valuation of the relief sought or the deficiency of the stamp or the 
omission of the plaintiff to amend the plaint within a time fixed by 
the court or the plaint being barred by some positive rule of law. 
There is no similar provision in the appeal chapter, Lut there can 
be no doubt that an appeal would ba liable to rejection upon the same 
grounds. An order rejecting a plaint is treated as a decreein section | 
2 and an appeal lies against it. Suppose an appeal ia rejectcd, would 
an appeal lie or notagainst the order of rejection? Section 588 
which deals with appeals against orders does not provide for 
an appeal against an order rejecting an appeal. The order of 
rejection may for instance be upon the ground of hmitation and 
may be manifestly erroneous; but there would ke no appeal 
against it unless the order were treated as a decree. It has been 
held that such an order ehould be treated as an appealable decree. 
Seo Zemindar of Tuni v. Bennayya, I. L. R. 22 M.155, Gulab Rat v. 
Mangli Lal, 1. L.R. 7 A. 42, and, Raghunath v. Nilu I.LR. 9 B. 452. 
Take again the provision in section 57 for return of the plaint for 
presentation to a proper court. Notwithstanding the absence of a 
similar provision in the appeal chapter, memoranda of apperls are 
Frequently returned to be presented to the proper court. See Kunhs- 
kutii yv. Achotti, I. L —.14 M, 462. ‘Take again the provision as 
to adjournmenta of suits in section 156. Appeals are constantly 
adjourned by Appellate Courts, but they cannot do so if the 
Appellate Court bas uot simlar powers. 


Nor can an Appellate Court amend its decree, unless section 
206'can be extended to courts of appeal. The last paragraph of 
section 210 lays down that save aa provided in this section and 
in section 206 no decree shall be altered atthe request of the 
parties. Can it be said that an Appellate Court is not subject to 
this restriction and is at liberty to modify its decree at the request 
of the parties? It has been quite recently pointed out by the Privy 
Councjl thet such a course is forbidden to an Appellate Court quite 
as much as to a court of first instance. See Kotagirif Venkata- 
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Subbamma v. Rajah Vellanki Venkaturama Rac, I. L, R. 24 M. 1.. 
Take again the very important power possessed by an original 
conrt to give and apportion the costs of every application and 
snitin any manner it thinks fit, There is no power conferred 
in the appeal chapter with reference to costs, and except under 
section 582 an appellate court would be powerless to give, any 
cost. Similarly if section 582 did not confer the power, it would 
not be competent for an appellate court to allow an appeal to be 
withdrawn ‘or compromised or to pass a decree in accordance with 
the compromise. 

We sball now proceed to the chapter dealmg with suits in 
‘particular cases. Suppose an appellant or a respondent dies leav- 
ing legal representatives who are minors, or become of unsound 
mind. By what provision of law can a guardian or next friend 
be appointed unless the provisions relating to suits are spplicable 
to appeals, The provisions of Chapter XXI will be of no avail as 
they do not deal with the case of minors or persons of unsound 
mind. It is clear that the provisional remedies of arrest and 
attachment before judgment, temporary injunctions and interlocn- 
tary orders, and appointment of receivers have been granted by 
appellate courta during the pendency of appeals. But unless the 
powers in-suits could be exercised in appeals in the varions sections 
occurring in Chapters IV, XXXV and XXXVI, uppellate conits 
would be incompetent to grant these remedies. 

It is then abundantly clear that the word ‘suit’ must in various 
other chapters besides Chapter XXI be held to include appeals, and 
& contrary construction would render appellate courts impotent 
to administer justice with any efficacy. The decisions to which 
we have referred as adopting the constrnétion we deprecate are 
Vasudev Balkrishna v. Salu Bas, I. L. R. 10 B. 227,and Dwarka- 
naih Biswas v. Debendranath Tagore, 4 O. W. N. 58. In the, 
former case it was held that there is no power in the C'ode to make 
p party to the suit a co-appellant. Though section 559 empowers the 
court to direct the person who was a party to the suit in the lower 
court, but who has not been made a party in the appeal and is in- 
terested in the result of the appeal to be made a respondent, we 
think it does not preclude the appellate court from joining such a 
person a3 & co-appellant upon his own application, subject, of course, 
to the law of limitation. S. 82 of the Code would enable the appel- 
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late court to adopt this course. With all deference to the learned 
judges who desided the case the decision appears to us to be 
erroneous. ln tho Calcutta case it is held that section 27 of the 
Code of Civil Procedure did not apply in the case of an appeal filed 
in the name of a wrong persou. This decisioù again appears with all 
deference to be erroneous, for it proceeds upon a too narrow inter- 
pretation of section 682. In a recent case before the Madras High 
Court (vide C. M P. No, 603 of 1901) it was held with reference to 
an appeal in a guit instituted by the trustee of a temple that the 
beneficiaries could on the appeal claim to be added as parties to tho 
suit and to the appeal. The decision apparently assumes that tho 
beneficiaries could not be added as parties to the appeal alone with- 
out bein addod as parties to the suit. This we think is not correct 
and is due to an insufficient examination of the provisions of tho 
Godo. Whore a person has not been a party to a suit at all either 
actually or constructively and an application is mado in ‘tho 
appeal to join hin as a party, the Appellate Court ordinarily directs 

him to be made a party to the suit, so that he may not be pre- 
judiced by a want of opportunity to adduce evidence. But whero 
tho Leneficianes of a trust are represented by the trustee who is u 
party to the suit, they are already constructive parties to tho suit, 

and thoy can bo added as partios to the appeal under section 487 
without making them formally parties to the suit. 





APPEAL UNDER THE COMPANIES ACT. 


In a recent caso before the High Court of Madras, a question 
of considerable 1nportance arose in connection with tho iutorprota- 
tion of 8, 169 of the Indian Companies Act of 1882, 

That Section runs as follows :— 

“ Re-hearings of, and appials from, any oder or decision made or 
given in the matter of the winding-up of a company by the court may 
bo had in the same manner and subject to the same conditions in and 
subject to which appewla may bo had from any order or decision of tho 
seine court in cases within ite ordinary jnriadiction ; subject to this 108 
triotion, that no anch ro-heaing or nppeal shall bo heard unless notico 
of the same is given within threo wieka after any order complained of 
has been made, in the manner in whioh notiovs of appeal aro ordiuarily 
given under the Oode of Civil Proceluro unless such timo is eatendud 
by the Oourt of Appeal.” . 

2 
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Tho section says that no appeal shall be heard unless notice 
of the same is given within three weeks after any order complained 
of has been made. In in the matter cf the Sarawak aud Hindustan 
Banking and Trading Company and Lallah Barioomul v. The 
Offictal Liquidator, I. L. R. 4 C. 704 decided under the Companies 
Act of 1886 and in Ramunappav. The Official Liquidator, Bellary 
Brucepetia Stock and Loan Transacting Company,I. L. R. 22 M. 
291, it has been decided though no argumeut was addressed to 
the vonsideration of the question that the notice of appeal refer- 
red to in the section is the notice served upon the respondent 
under S. 558 of the Code of Civil Procedure. And Chief Justice 
Garth in the decision in 4 C. points out the great hardship of the 
provision upon the appellant because under the Civil Procedare 
Code the service is effected by the court so that the appellant’s right 
of appeal depends vot on himself but upon the officer of the court 
who performs his duty within the three weeks limited by the 
section. The decision in 22 M 891 echoes the same feeling. In 
R. Wall v. J. E. Howard, I. L. R. 18 A. 215, however, the phrase 
“notice of appeal” is assumed to mean notice of the intention to 
appeal and not of the appeal itself already lodged in court, 
Apart frown the context knd the history of the section the phrase 
“notice of appeal ” may mean either noticeof anappéal that has 
already been lodged or notice of an intention to appeal. The phase 
‘notice of action’ is commonly employed in England in the sense of 
notice of an intended action. Seo Encyclopædia of the Laws of Eng- 
land Vol. 9, p. 208. ‘The resalt of these two conflicting views is this. 
According to the former the appeal itself must be filed within 21 
days although the Code gives 90 days for an appeal to the High 
Court from judgments or orders of the District Court, and the ser- 
vice of notice of appeal ought also to be effected within the same 
period of 21 days; and if this were the correct view, it would also 
follow that no time oan be deducted for obtaining a copy of the 
judgment or order appealed from, because the Limitation Act 
allows of no such deduction oxcept for anuppeal, an application for 
a review, or an application for leave to appeal as a pauper. The 
sorvice of notéce of appeal within 21 days is not one of the cases for 
which any deduction is allowed ; vide R. Wall v. J. H. Howard, I. L.R. 
1g A. 216. If the view that notice of appeal meant notice of an inten- 
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tion to appeal were to prevail, it would follow from the provision 
in the section that appealé may be had in the same manner and sub- 
ject to the same conditions in and subject to which appeals may be 
had from any order or decision cf the same court in cases within ite 
ordinary jarisdiction, that appeals may be brought within 90 days as | 
provided in the Limitation Act for appeals under the Code of Civil 
Procedure, subject also to the deduction of time for obtaining copies 
of jadgment or order as provided in the Limitation Act. But the 
notice of the intention to appeal alone must be served within 21 
days. An extension of time may be applied for and granted in res- 
pect of this period of 21 days, It is dificult to see why the notice 
of the intention to appeal should be served within 21 days or why 
that period should Le extended. The object of such a provision 
would seem to be unintelligible. The appeal itself preferred within 
90 Jays may be heard under S. 551 of the Code, and the Oourt may 
decide not to send notice of the appeal to the court below or to. 
the respondent and dismias it also under that section. It seems 
difficult, therefore, to hold that notice of appeal in the section 
means notice of an intention to appeal. But the other view is 
equally beset with difficulty as pointed out by the Oaloutta High 
Court. We are inclined to think that none of the Indian Courts 
has placed the right construction upon the section because the his- 
tory of it has not been carefully borne in mind. 


Now 8. 169 of the Indian Companies Act, which is the 
same as 8.141 of Act X of 1866, has been taken almost verbatim 
“from 8. 124 of the English Statute of 1862, In order to under- 
stand the meaning of the provision, we have to look at the practice 
of the English Courts and what place the notice of appeal occupies 
in the practice relating to appeals. The English Companies Act of 
1862 was before the Judicature Acts snd the orders and rules pass- 
ed under them. We have to look at the practice of the English 
Courts at the time when the Statute of 1862 was paased into law. 
Appeals were preferred in England from the decision of the Vice 
Chancellors to the Court of Appeal not by lodging a memorandum 
of appeal in that Court as in India, but by the appellant giving 
notice of appeal to the respondent. This procedure of preferring 
the appeal by notice to the respondent was not an innovation 
under the Companies Act, but was in complete accord with the pro- 
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cedure relating to the preferring of all appeals, the only difference 
being that the notice of appeal should be given within 21 days. 
In fact the three weeks’ time was the time for preferring the appeal ; 
and it is quite intelligible that that time, short as it was, should be 
. capable of extension under special circumstances by the special 
leave of the Oourt. The same procedure has been laid down by 
the rules under Order 58. Rule 1 of Order 48 provides “that the 
appellant may by notice of motion appeal from the whole or any 
part of the judgment or order, and Rule 2 provides that “notice of 
appeal shall be served upon all parties directly affected by the ap- 
peal.” Rule 8 requires the appellant to leave a copy of the notice of 
appeal with a copy of the judgment or order appealed from with 
the proper officer of the Court of 4ppsal before the day specified for 
hearing by the appellant in the notice of appeal which he has served 
upon the respondent, In re National Funds Assurances Company, 4 
‘Oh. D. 305. This may practically be the lat intimation that the 
‘appellate court has that the appeal has luen lodged. But the appeal 
itself is preferred by the appellant or his attorney serving notice of 
the appeal on the respondent, See 4 Ch. D. 805. The time for prefer- 
ring an appeal from final or interlocutory orders or judgments is 
prescribed by Rule 15 as 14 days or threemonths as ihe case may 
be. It seems perfectly clear upona consideration of all the rnles 
included in Order 58 that an appeal is preferred by notice of 
appeal to the respondent, (See Christopher v. Crook, 16 Q. B. D. 68). 
and the same provision is adopted in S. 124 of the Companies Act, 
The English Act says that notice of appeal shall be given in manner 
in which notices of appeal are ordinarily given according to the 
practiceof the Court appealed from. The Indian Act varies the phrase 
and says that notice of appeal shall be given in manner in which 
notices ofapp eal are ordinarily given under the Code of Civil Pro- 
cedure. As we have stated already an appeal ie preferred in Eng- 
land by notice of appeal being given. Notice of the iutention to 
appeal is of no consequence (See In re New Callao, 22 Ch. D. 484), 
Bat in India an appealis preferred in the form of a memorandum of 
appeal in writing presented Ly the appellant to the Court of Appeal. 
When, therefore, the Indian Act says that notice of appeal shall be 
given in manner in which notices of appeal are o! dinarily givenunder 
the Code, the meaning appears to Le that it shall be in the form of 
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a memorandum of appeal in writing presented to the Appellate 
Court. Itis not by service on the respondent that an appeal is 
preferred in India. The time, therefore. limited under the section 
to 8 weeks refers to the presenting of the memorandum of the 
appeal to the Appellate Court by the appellant. If this be the right 
construction of the section, as we conceive it to be, the whole 
section becomes intelligible. ‘The policy of the Companies Act of 
giving a shorter period for the preferring of the appeal, having 
rogard to the speedy disposal of the matt.r3 involved, would be 
carried ont by this interpretation, (See Tu re Barloi 87 L. J. Ch. 81, 
Inre Madras Irrigation and Canal Compuny, Wood v. Madras 
Irrigation Company, 28 Ch. D. 248, Esdaile v. Payne, 40 Ch. D. 
520), and the power io extend time would be a power exercisablo 
with reference to the presentation of the appeal, and not to the 
altogether mesuingless formality of the notice of an intontion to 
appeal. Moreover, the appesl referred to in the first part of the 
section and the notice of appeal referred to in the second part of the 
section would not refer to two different things but to one and t e 
same matter. The provision that appeals may be had in the same 
manner and subject to the same conditions in and subjoct to which 
appeals may be had from any order or decision of the same court 
in cases within its ordinary jurisdiction would require the appellant 
to produce a copy of the decree appealed agamsat as required by 
8.1541. Whether he can claim a deduction of the time required for 
obtaining a copy of the jndgment or order appealed from is another 
matter. S. 169 of the Companies Act prescribing a poriod of three 
weeks for the appeal is a special law within the meaning 
of S. 8 of the Limitation” Act. Whether the period prescribed 
thereby is bia tə ba affected by the general provisions of 
the Limitation Act is a question common to all cases where by a 
special law a particular period js prescribed. If the view be taken 
that the period is merely the time given which corre-ponds to the 
specification in the second column of the schedule, that will 
certainly not be affected by the deduction claimed onaccount of the 
time occupied for obtaining acopy of the judgment. We do not, how- 
ever, propose to discussa that qnestion now. The difficulty in tho 
construction of the section has arisen from the Indian Legislature 
too slavishly copying the section of the English Act without making 
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the necessary modifications to suit the provisions of the other 
Indian enactments. In the case we referred to C. M. A. 1 of 1901, 
the appeal was preferred within time. The learned Judges, Davies 
and Bhashyam Iyengar, JJ., were not agreed as to the meaning 
of the phrase “notice of appeal.” But both of them appeared to 
be of opinion that the notice given under the section meant n 
notice served on the respondent. This view, as we have alrendy 
endeavoured to show, appears to be incorrect. 


Another question of importance which may have to be consi- 
dered in connection with S. 169 is the meaning of the word “ re- 
hearing” in the section. That re-hearing is to be had in the manner 
and subject to the conditions in, and subject to which, appeals may 
be had ; and notice of it shall be given in three weeks in the manner 
in which notices of appeals are given, and the time for notice of re- 
hearing may be extended by the Court of Appeal. All these provi- 
sions seem to point toa “re-hearing” in the nature of an appeal. Lt 
has been held in Parvatishankar v. Ishvurdas Jagjivandas, I. LR. 19 
B. 208 by Chief Justice Sargent and Candy, J , that “ re-héaring” 
does not include an application to set aside an ew parte decree. 


In ee parle Besley 3 M. & G. 287 at p. 298, it was held that by 
‘re-hearing’ iv S. 38 of the Companies Act, 12 and 13. Vio, Ch. 
108, ib was not intended to include a re-hearing by the Court of 
Appeal of its own decision. That case did not decide as was 
erroneously stated by the learned Chief Justice of Bombay that the 
word “ re-hearing” in the section did not include a rehearing by 
the Original Court. Ohief Justice Sargent declines to express any 
opinion whether re-hearing would inolude an application for review 
in India. In The Mussorte Bank, Ld. v. The Himalaya Bank, Dd., 
I. L.R 16 A. 53, Mr. Justice Knoz held that the “re-hearing” in 
8. 169 was not intended to refer to a review upon the discovery of 
fresh matter, and he relies upon the decision of the Master of the 
Rolls in re The National Assurance and Investment Association, 
81 Bony. 206, whiclr does not, however, support him. Under rule 1 
of Order 58, all appeals to the Court of Appeal shall be by way of 
ro-hearing. And there is no re-hearing now by the original judge in 
England. Whether, therefore, the word ‘“re-hearing” in S. 169 
includes an application fur review or merely refers to an appeal is 
nob caay of solution. The words ‘re-hearing’ and ‘appeal’ are both 
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employed in this soction. Although in England where there is no re- 
hearing by the Original Comt bnt only appeal by way of re-hearing 
to the Court of Appeal, Loth terms may mean the same thing, we 
do not find adequate reason to refuso to assign different meanings 
to the two terms in the Indian Act, merely - because even in the 
cuse of a re-hearing by the Original Court extension of time can 
only be granted by the appellate court. 


NOTES OF INDIAN CASES, 

Raman Menon r. Raman Menon, I. L.R. 24 M. 73.—This is one 

of those instances occurring not infrequently im which we ave led 
to feel that the Privy Council should be better iuformed in matters 
Indian than it is. The judgment is delivered by an eminent 
English Judge, Lord Isndly and the decision is perfectly right. 
But there are observations scattered in the judgment which 
cannot command acceptance in India. For example, Lord Landly 
ways ‘The Nayars are persons amongst whom polyandry is legally 
recognized,” Now this is in every way incorrect. Polyandry in 
the sense of a woman having several husbands at the same time does 
not exist in Malabar. Nor is there any meaning in the phrase that it 
is legally recognized, tor no rights of inheritance flow from tho 
association of ẹ mau with a woman. Strictly speaking, there is no 
legal marriage at all. Again his Lordship observes at p. 80 of the 
report, “ he (karnavan) cannot apparently alienate the family pro- 
perty without the consent of the other members of the family.” 
This cannot be accepted as a correct statement of the law. There 
is no reason to suppose why a karnavan’s powers should be less 
than those of a manager of an ordinary Mitakshara family. It 
is established law that a managor may alienate property for neces- 
sary purposes without the consent of the othor members. It mast 
_afortiors be competent to the karnavan to make an alienation 
under like circumstances, and authority is not wanting in support of 
this view (See 9 M. L. J. 202 to 207). The counsel that argued thie 
case could not ‘possibly have misled their Lordships. For Mr. 
Mayne at. all eveuts must pose ess a good gencral acquaintance with 
Malabar Law. However the observations are there and not im- 
probably, they will lead to mischief. | l 
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In the matter of a Second Grade Pleader, I. L. R. 24 M. 88.— 
How is it possible for a pleader to argue feirlessly bis olient’s caso 
in the face of the bias or adverse opinion of the presiding judge 
with the present rules as regards renewal of certificates ? Nobody 
will deny that the Bar should be thoroughly independent in order 
that justice may be properly administered. The pleader’s certifi- 
cate has to be renewed every year not for the purpose of paying 
some duty to the State Lut with the approval of the presiding officer 
that the pleader bears a good character. There is no objection to 
proceedings being instituted against pleaders for misconduct, 
especially when the decision as regards the misconduct charged 
rests with the High Court, The present case is an illustration of 
the eagerness with which proceedings are scinstituted. But if you 
add to the liability to dismissal for proved professional misconduct 
the danger of a possible withholding of a periodical certificate by 
reason of the pleader’s disinclination to be subservient to the sweet 
will and pleasure of the presiding jadge however low he may be 
in the scale, the chance of there being an independent profession 
standing Letween an irrate or a corrupt or dishonest judge and 
his anfortunate victim is mall indeed. ‘There is uo public press 
yet, atall eventa in many party of the country, that can keep judi- 
cial officers straight. We have lony held the opinion that tho 
periodical renowals of certificates should be placed on a purely fiscal 
footing. 

Queen Empress r. Peelimuthu Tevan, T. L. R, 24 M 124,— 
Wo think the decision in this case contrasts very favorably 
with that of the Allahabad case, Queen Hmprese v. Bolu, 1. 
L. R. 28 A. 124 commented on in our notes at p. 224 
of the current volume. The learned judges declined to hold 
that there way even evidence of an unlawful assembly They 
declined to take judicial notice of matters which, in similar 
circumstances, the Allahabad High Court felt bound to con- 
sider. In the Allahabad case the Court presumed an intention 
to commit dacoity. The Madras Court declined to presume an 
intention to commit any offence. The language of Mr. Justice 
Benson is more guarded where his Lordship observes, “ Had such 
evidence (of the prevalence of dacoities and of the relations 
betyveen the shanars and the maravars) been given, it might have 
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been sufficient to lead to an inferenve as.to the unlawful character 
of the assembly,” But wo conceive that such an inference would 
be wrong if it might be, as his lordship adds, that the crowd had 
come together to discuss the situation or to petition the authorities 
and had armed themselves with sticks and hill-books for proteo- 
tion against anticipated violence from the Shanars. 

Anyhow, it is clear that the Madras Court have approached 
the question in a much better spirit than their Allahaled brethren 
had done. 

Rajah Erlagadda Mallikarjuna Prasada Nayudu v. Rajah 
Erlagadda Durga Prasada Nayudu, I. L. R. 24 M. 147—The 
decision. of the Privy Council in this case is important to show that 
the case of Sartaj Kuari v. Deoraj Kuari, I. L. R. 10 A. 272, is not 
lo be understoood as abrogating the law previously laid down that 
the junior members of the family are entitled to maintenance against 
the holder of an impartible estate. Here the parties were divided 
with reference to the partible property of the family, but the Zemin- 
dari was held to be impartible property in the hands of the senior 
member. It is no doubt at the absolute disposal of the holder for 
the tine being. He can sell it or make a gift of it or bequeath it 
by will ; and the junior members have no right by birth to interdict 
the alienation aud no right by survivorship to defeat the bequest. 
But it is family property in the sense that succession to it is to be 
traced in case of intestacy on the principle of survivorship. ‘ 


It is not on the same footing as self-acquired property of the 
senior member from which he is under no obligation to maintain the 
junior members. The right to maintenance subsists -as against 
undivided family property andthe right to free alienation is 
subject to the right to maintenance. 


Appa Rao v. Sobhanadhri Rao, I. L. R. 24 M. 153.—We have 
no doubt the decision in this case is correct, and that the opinion 
expressed in Mullapudi Balakrishnayya v. Venkatanarasimha 
Appa Rao, I. L, B. 19 M. 829, upon the same point is wrong. i‘There, 
a suit was brought to recover kattubadi, the plaintiff claiming a 
charge upon the land and the right to recoverit by sale of the 
property. The defendant preferred a second appeal. The amount 
being below Rs, 600, the plaintiff who had claimed a charge ppon 
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the land raised the objection that there was nọ second sappeal 
because the suit was of a small cause nature. The plaintiff was 
allowed to plead that, although the snit in the form in which it was 
brought was not of a small cause nature as there was no foundation 
for his claim to recover by sale of land, it was not a bonafide prayer 
which could take the case out of the Small Cause Uourt. This, we 
think, was entirely wrong. The true test as laid down in this case 
is what is the form of the suit as brought ? Can it be mid that the 
prayer was inserted malafide with a view to chango the jurisdiction ? 


Muhammad Usan Rawthan v. Abdulla, I. L. R. 24 M. 171.— 
The decision in this case appears to us to be questionable and runs 
counter to the previous decisions of this court which it attempts to 
distinguish. The first mortgagee obtains a decree for sale without 
making the second mortgagee a party and purchases the property at 
the sale. Now what are the relative rights of the parties? As the 
second mortgagee was not made a party his rights should in no way 
be affected. He is not merely entitled to sue to redeem as the Al- 
lahabad High Court heldin Mata Din Kasodhan v. Kasim Husain, 
I.L. R. 18 A. 432, but is entitled to sue for sale of the equity of 
redemption that was mortgaged tv bim. In sucha suițãor sale the 
second mortgagee may on obtaining his decree purchase the pro- 
perty and obtain possession. ‘These rights must remain unaffect- 
ed by the first mortgagee’s suit to which he did not make the 
‘second mortgagee a party. The second mortgagee sued, mak- 
ing the first mortgagee-purchaser a party defendant with the 
mortgagor. He obtained a decree for sale subject to the first 
mortgagee’s rights whatever they might be, not a mere decroé for 
redemption and sold the property in execution and purchased it. 
His purchase, it appears to us, is perfectly good, and he is entitled 
to possession. These rights must be deemed to have been preserved 
to him when the first mortgagee failed to make him a party. 


Tt would be difficult to answer what the first mortgagee is to do 
when the second is in possession under the court sale. Is he to sue 
the second mortgagee again forsale ? Will such a suit be maintain- 
able? But he has to thank himself for the position in which he 
finds himself by reason of his not making the second mortgagee a 
perty to his suit. 
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Lakshmanan Chettiar v. Kannammal,I. L. R. 24 M. 185.— 
Weare unable to accept this decision as correct law. A decree- 
holder purchases property in execution of his decree. His decree is 
partially satisfied. He applies for delivery of the property pur- 
chased and subsequently applies for execution of the rest of the 
decree. Is the application for delivery qua purchaser sn applica- 
tion to take a step in aid of execation of the decree ? We think not. 
We fail to see how the delivery or ngn-delivery can affect an 
application to execute the rest of the decree. 


It is to be regretted the learned judges do not explain how 
théy reconcile their view with the earlier decisions of the Madras 
Court referred to in the judgment of the Sub-Judge at p. 187 of the 
report, 


Venkataramanamma v. Purushottam, I. L. R. 24M. 188.—This 
ia a decision of someimportance, and we are glad that the High Court 
found itself in ẹ position to take the view that an application for 
payment of money realized under'an application for execution was 
not one falling under Art. 179 of the Limitation Act. It may be 
permissible to doubt whether this was the true intention of the 
Legislature. But there is no doubt that the view is one calculated 
to promote justice. 


Subbarayadn r. Chenchuramayya, I. L.R. 24 M. 200.—This 


decision [must come as æa surprise upon all Mufussil Judges. 
Shephard and Boddam, JJ., observe: “We are told that the 
practice is, if a case is not reached on a given day, for fresh 
summonses for witnesses to be required. This is altogether a 
mistake.” We are unable to see why it is a mistake. Fresh sum- 
monses are not asked for or issued if a cage is not reached on & 
given day but is taken up on the succeeding day. It is only in 
cases that, not being reached on a given day, are adjourned to a 
later date after a considerable interval that fresh summonses are 
insisted on ; and it appears to us that they are rightly insisted upon. 
The Code of Civil Procedure nowhere says that a fresh summons shall 
not issue. S. 178 requires a witness not to depart until he has been 
examined or has obtained the Court’s leave to depart. But when a 
case is adjourned and the parties are told to depart, it must be taken 
‘that the witnesses are also authorized to depart. 8.162 deals with s 
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case where s witness is required to stay on from day to day. We 
do not say that it is not competent to the court to give leave to the 
witness to depart snbject to the condition that he should turn up 
on a future day. But where theinterval of time is considerable, 
the best plan is to require a fresh summons ; and that is the practice, 
we believe, of every court in the land, except on the Original Side 
of the High Court. We trust the Subordinate Courts will not feel 
compelled to modify the present practice which is in entire confor- 
mity with the oode. 

Narayana Reddit. Venkata Chariar, I. L. B. 24 M. 202.—This 
decision appears to us to be rather inconsistent. Has the defendant 
acquired a right to keep the bund of the tank ata certain height so 
as to throw back the water on the plaintiffs lands and to cause their 
submersion. We are not prepared to say that such a right cannot 
be acquired having regard to the practice of storing water in tanks 
in vogue in this country. Ifthe plaintiff's lands cannot be sub- 
merged and the effect of the dam is to cause such submersion, 
plaintiff must have the right to cut down the bund. But their 
Lordships inconsistently add “there is no question as to what the 
appellants may be entitled to do in order to get rid of water which 
ig thrown back on to their land.” 


The Municipal Council, Cocanada v. The Standard Life Insun- 
rance Company, I. L. R., 24M. 205.—There is quite a heap of 
jarring decisions on the principal question involved in this case—is 
a Municipality that has levied a particular tax,in itself legal, liable 
to be sued for refund by the person assessed? There are decisions 
both ways equally anthoritative pronounced by the Madras High 
Court, and it is to be regretted that this merely adds one more to 
the conflict. There is no doubt that if the tax itself is not legal, 
the party against whom it is levied may claim a refund by snit. 
Where the tax is legal, the difficulty arises. If the Municipality 
has determined upon the facts of the particular case that a particu- _ 
lar person is liable to the tax, we conceive the question 1s not open 
to revision in a court of law. But if the question is upon admitted 
facts whether they bring the case within the rule of liability, it 
would be open to a court of law to sitin judgment upon the decision 
of the Municipality. Judged by these principles, it would seem to 
foMow that the decision in the case under notice is right because the 
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Municipality held that an Insurance Company located ontside its 
limits was carrying on business within ita limita by reason of the 
fact that they had an agent within Municipal limits who canvassed 
far policy holders. The question appears to us to be of such 
importance as to require a thorough examination of the cases and 
an authoritative pronouncement by a Full Bench. 


SUMMARY OF REOENT CASES. 





Municipal Corporatton—Electton—Counetllor—Coniract with 
Corperatton— Dtequalification—Release from contract—Ratifica- 
tion. 

In re The Gloucester Municipal Election Petition.. 
Ford v. Newth—[1901], 1 Q. B. 688. 

A candidate for election as 8 member of a Municipal Corpors- 
tion had, in answer to an advertisement, offered to supply goods to 
the Corporation for the space of a twelve month which was accepted. 
He afterwards applied to the Council to be released from the con- 
tract. The Oommittee of the Council released him subject to approval 
by the Council; but before the Council approved of the release, he 
was elected. On a question as to the validity of the election, 
held by Darling and Channel, JJ., that there was a contract between 
the nominee andthe Corporation, that the ratification of the release 
did not relate back to the date of the release Ly the Committee in so 
far as the rights of other parties were concerned, that the contract 
with the Council was subristing on the date of the nomination, 
especially as on that date, there was the possibility of the Council 
refusing to release him and that the candidate was disqualified and 
therefore, the election was void. 





Practice—Judgment— Costs — Clerical omtssion—A mendment. 


Chessum & Sons r- Gordon—/[1901], 1 Q. B. 894. 

Where after recovering the amount of a decree and costa as 
taxed, the decree-holder found that an item was acotdentally omitted 
in thelist of costs and applied to the Court for an order directing the 
defendant to pay the amount so omitted, held that he was entitled 
to the relief claimed under Order XX VII, Rule I. : 
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.. Bankruptey—Breach of Trust—Re-placement of money on 
eve of bankrupicy—Fraudulent preference. 

In re: Lake. experte Dyer—[1901], 1 Q. B. 710, 0. A. 

A trustee who had committed a breach of trust, replaced 
voluntarily on the eve of his bankruptcy the awount misappropriat- 
ed, On a question of' fraudulent preference :—held by the Court of 
Appeal reversing Wright, J., that the dominant object of the trustee 


was not to prefer the cestus que trust but to repair the wrong dono 
by him and that the transfer was good. 





Company—Contract to tseue: debentures—Charge—Heecution 
eredstors — Priority. 

Simultaneous Colour Printing. Syndicate v. Foweraker— 
[1901], 1 Q. B. 771. 


Where after contract to issue debentures charging property 
but bofore actual issue, execution creditors seize the property 
intended to be charged, held by Wright, J., that the croditors conld 
take it only subject to the charge but not free of it. 





Goods—Sale—Unenforceable contract—Transfer of property. 


Taylor v- Great Eastern Rialway Company—[1901], 1 Q. B. 
774. 

Unenforceable contracta must be distinguished from void con- 
tracts. A contract, though unenforceable by a court of law for 
want of legal formality, may be oarried out by the parties them- 
selves. Property may validly pass under such contracts and vest 
in the purchaser. i 


Will—Residuary—Devise—Spectfic devisoe— Wills Act, S. 25. 

In re Mason— Ogden v Mason—[1901], 1 Ch. 619 C. A. 

In regard to residuary devises, the rule of English Law is that 
they comprise not only lands other than those specifically disposed 
of by the previous clauses of the will, but also those which, though 
go disposed of, have failed to take effect for some reason or other. 
In other words, the properties not effectually disposed of by the will 
fall’into and go with the residue, In order to see whether in a 
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particular case this effect follows or whether there is mere intestacy 
in reference to such properties, it may become necessary to 
consider ewhether there is a restduary devise in the true sense of 
the phrase. 


In this case, the testator, after devising certain freeholds 
specifically to his son, disposed of “all other my freehold mes- 
suages and tenoments at Wimbledon aforesaid aud elsewhere” to 
others. The devise to theson having failed by reason of his attes- 
tation, the question was whether there was a residuary devise to 
include the lapsed devise. 


The Oourt of Appeal, inreversing Kekewtch, J., laid down tho 
following propositions :— ; 

(1). A devise confined to the ræidue of freeholds only or of 
copyholds only is a good residuary devise. 


(2). Where a testator has both freeholds and copyholds he 
may give two residuary devises, ono of the freeholds and another 
of the copyholds. 


They, theveforo, held that there was a residuary devise though 
confined to the freeholds and that the lapsed gift fell into the 
reuidue. 

[The law of wills as to realty and personalty before and after 
the Wills Act is stated in detail in thejudgment of Rigby, L. J.] 


Principal and Ayent—Sale as agent— Warranty of authority 
— Forged power of attorney—Innocent agent. 


Oliver t. The Bank of England. [1901], 1 Ch. 682. 


In every contract profeasedly made on behalf of a principal, 
there is an implied warranty that the person entering into the 
contract has the authority of his principal. If it turns out that he 
had no authority, he will be liable in damages. Collen v. Wright, 
8 B & B., 657, Firbank’s Heecutors v. Humphreys, 18 Q. B. D. 54, 
followed. 


The fact that the agent honestly believed that he had authority 
will not save him from liability, (though generally no action lies for 
honest misrepresentation which has misled another). Nor will it 
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matter that the other contracting property knew as much as the - 
agent himself or that they had the same means of knowing. 


The damages for misrepresentation will geherally include the 
costs which the oontracting party had to incur in proceedings 
unsuccessfully taken against the supposed principal at least where 
the proceedings were reasonably instituted or with the express or 
implied consent of the professed agent. 


A firm of stockbrokers having on the instructions of a solicitor 
obtained forms of power of attorney from the Bank of England 
finally obtained a completed power of attorney in the names of Bu 
and L. from the solicitor. But S. alone acted on his power, transferred 
stock and paid the sale proceeds to the solicitor. ‘The bank having 
been compelled to replace the stock and pay back the dividends on 
the ground that the stock-holder’s signature to the power was 
. forged, they claimed indemnity against the firm and S. and L. On 
these facts Kekewtch, J., held that S. was liable on an impliod 
warranty of authority though he honestly believed in the genuine- 
ness of the power, and that none other was liabie because they did 
not take part in the transfer which alone gave rise to the implied 
warranty. S. was also directed to pay the costs incurted by tho 
bank in the stook-holder’s action 





Lunacy—Foretgn Commitiee—Hnglish Lunatic. 
New York Security and Trust Company v Keyser 
(1901), 1 Ch. 666. 

A Foreign Committee of an English lunatic resident abroad 
cannot recover the property of the lunatic as of right, though if he 
had been a foreign lunatic, the Committee appointed by the forum, 
of his domicil might do so (See Didisheim v. London and West- 
minster Bank [1900], 2 Oh. 15). 


The Court has discretion to direct payment to the Committeo 
of the income of such property as it accrues due. 





Parinershtp—Books and accountsa—Inspection — Stranger. 
Bevan v. Webb [1901], 1 Ch, 724, 


Partnership articles which permit the partners to inspect, copy 
ahd take extracts from books and accounts kept by the managing 
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JOTTINGS AND CUTTINGS, 





Revision of Calendars :—We doubt whether any useful pur- 
pose is served in Judges of the High Court continuing to follow 
the time honored practice of examining the calendars in Criminal 
cases decided by Subordinate Courts. There might have been 
good reason to justify the practice in former times, but we think 
the practice has outlmed its nsefulness. The number of legal 
practitioners has largely increased in every part of the country, 
ready and able to pick holes in thejudgmentsa ef the subordinate 
magistracy. The large extension of Railways has minimised 
distance, and parties are able at a small expense to invite the con- 
sideration of the High Court to any error of law or failure of 
justice, though the former alone is in practioe within the cognis- 
ance of the High Couré in revision. If no party or pleader or the 
Sessions Judge or the District Magistrate invokes the aid of the 
High Court to correct an error, it may fairly be taken that there 
is no error that has escaped the vigilance of all these, requiring 
the interference of the High Oourt suo motu. It may be doubted 
whether there ia any appreciable number of instances in which the 
High Court corrected any error of a Subordinate Magistrate of its 
own motion. if therefore as we venture to think revision of 
calendars serves no useful purpose, it imposes upon judges, very 
much overwotked as they sre, the burden of going through 
calendars for several hours every week. It seems to us to be time 
for judges to put an end to such a waste of their energy. 

* 
*% 

Mr. Justice Davies and the Profession :—Wo earnestly trust 
that somebody ‘that commands the ear of Mr. Justice Davies may 
whisper to him the pernicious results of his frequent exhibitions of 
bad temper. His lordship has absolutely no patience with an 
argument from which he happens to differ ; and his differences are 
so emphatic thatthe oppesite is almost unthinkable to him. A 
statement of fact which may happen to be inaccurate or which he 
may even erroneously conceive to be inaccurate is to him often- 
times a deliberate falsehood or wilful misrepresentation. It is to 
him almost inconceivable that two people equally honest and 
straightforward and, perhaps even equally acourate, may look at 

slightly different aspects of the same story and consequently differ 
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printing over again under the notes of the major portion of the 
provisions of the repealed Indian Stamp Acts and of the English 
Stamp Act, 1891 (even such provisions of the English Act as do 
not throw any light on the Indian Act), which have been separately 
printed in full in Appendix A 


We cannot help feeling that the-book has the disadvantage of 
having been prepared by a person who is not a lawyer In spite 
of these defects, it is very creditable to the author, an officer of the 
Registration Department. in having utilised his leisure in the pub- 
lication of a book on a branch of law with which his Department 
has largely to deal. The book is printati in bold type and is 
well got up. 
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LANDLORD'S RIGHT TO SUE UNDER SECTION 9 
OF THE SPECIFIO RELIEF- AOT. 

Wa propose to discuss here the question whether the summary 
romedy under section 9 of the Specific Relief Act is available toa 
landlord whose tenant has been illegally dispossessed of his holding 
or has attorned wrongfully to another. On two passages, one occtr- 
ring in the judgment of thelearned Judges who decided Tarins 
Mohun Mozumdar v. Gunga Prosad Chuckerbutty, I.L. R. 14 C.649, 
and the other, in Virjivandas Madhavdas and another v, ‘ Maho- 
med Alt Khan and others reported at I. D. R., 5 B. 208, has 
been Luilt up the entire controversy. Mr. Justice Collett in pages 
75 and 76 of his commentary on the Specific Relief Act, (Ed. 2) 
enforces the view that the landlord can sue for possession when his 
tenant has been dispossessed ‘otherwise than in due course of 
law,’ and bases his arguments on the wording of the section and 
the passages above referred to. We shall consider more fally in 
another place the reasoning of tho learned author, and try to show 
the incorrectness. of his viow and the taliita underlying his 
rengoning. % 

It is an accepted principle of legal constinetion that where tho 
wording of a statute is capable of a donble meaning, tho one that 
least restricts the righta of partios ought to be preferred, It is only 
in cases of proved necessity and unquestioned expediency that even 
the legislature should move to interfere with men’s rights. A for- 
tiori, any limitation placed upon the full exercise of these rights 
must be construed strictly both as to its nature and extent. Every 
party to a suit is entitled to raiso any plea which he may think he 
can successfully establisb, Any provision of law limiting this pri, 
mary right must, therefore, be construed strictly. b 
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To arrive at a correct conclusion on the subject one has to seo 
the scope and object of the section. Great divergences of view 
have prevailed among judges and text-writers on this matter. 
Mr. Nelson in page 89 of his commentary on the Specific Relief Act, 
(Ed. of 1894) states that in his opinion the cases establish the 
object of the section to be fourfold. The first, it would seem, ia 
to discourage people from taking the law into their own hands, how- 
ever good their title, Krishnarav Yashvant and cthers v. Vasudev 
Apaji Ghotskar, I. L. R. 8 B. 871 and 375, and provide against 
their deriving any benefit by doing so, Kurupu v. Ambu, 2 M. H. C. 
R. 818. We fail to see the force of the above observations. In tho 
generality of cases, the unlawful dispossession is acccmpanied by 
force, and either assault or other wrong to person, unlawful 
assembly, riot, or other breach of peace is the natural if not 
the necessary consequence. In euch cases the punishment pro- 
vided by the criminal law is a sufficient deterrent of the wrongful 
act, However, we are unable to see how this secticn effects the 
object stated. It may be said that the unlawful disposresror is not 
allowed to reap any benefit out of his act, and this may serve to re- 
move the only motive to it. We ask, is there no other civil 
remedy butthat given by this section whereby the wrong-doer 
is deprived of such benefit? Or does this section eecnre to 
the dispossessed greater advantages than the general law? 
The possessor can eue for possession wrongfully taken even 
under the general Jaw. In Kurupu v. Ambu (2 M. H. C.R. 
318,) this priniciple first found expression. Their Lordships said : 
“The lower courts have wholly misapprehended the object and 
meaning of section 15 of the Limitation Act of 1859. It was intended 
not to abridge any right posseared by tho plaintiff, but to give him 
if dispossersed ‘otherwise than in due course of law,’ tho right to 
have his possession restored without reference to the title on which 
he holds and that which the dispossessor asserts.” ‘Thoabove doci- 
sion was followed in Enaetoolluh Chowdhry v. Soundur Surma, 8 
W. K.. 886. The Judges'who decided this latter case arrived at the 
same conclusion, but by an independent line of argument, and 
expressed themselves more clearly thus.—“The Civil Courts 
are competent to give a decree for immovesble property on the 
bare ground of illegal dispossession in a snit brought after 
sixemonths from the date of such dispossession in which suit 


» 


PART x] THE MADRAS LAW JOUBNAL. 285 


the defendant has failed to prove his own title to the land.” 
This view is also upheld in Kawa Manji v: Khowat Nussto, 
5C. L. R. 278; Zemindar of Ramnad y. Zemindur of Yetisapuram, 
10 M. I. A. 47; Wali Ahmad Khan and others v. Ajndht. Kandu, 
I. L. R. 13 A. 5387; Mustapha Sahsb v. Santha Pillai, I. L. R. 28 
M. 179, dictum of Subrahmanya Asyar, J; Krishnarao Yashvant 
and others v. Vasudev Apaji Ghottkar and others, I. L. R.8 B. 871. 
The question, however, wa3 set at rest by the jadgment of the Privy 
Council in Iematl Arif v. Mohamed Ghous, I. L. R. 20 C. 884, where 
their Lordships held that 8. 9 does not debar a plaintiff from suing 
six months after his dispossession on the ground of mere anterior 
possession, but in such asuit the question of the title of tho defend- 
ant might be raised. Does the plaintiff lose by this? Prima facte, 
if the plaintiff shows juridical possession (exclusive and undisturbed 
physical possession) he is entitled toa decreeif the defendant proves 
no better title: 6 W. R. (P. C)., 18; 8 W. R. 386; I. L. R. 86 B., 815; 
I. L R. 8 B. 371; 15 W. R. 278 ; 50C. L. R. 278; IL L. R. 9 0., 744. 
But if the defendant cau prove a better title to the possossion of tho 
property, the plaintiff loses in such an action, see dictum of Subrah- 
manya Atyar, J., in I. L. R. 28 M. 179, «nd cases last mentioned. But 
this is only equitable and cannnot be helped even with the assistance 
of the present section. There is nothing to prevent the dispossessor 
from instituting a suit for possession on his title under the geueral 
law, the very hour a decree is passed under N. 9 in favour of the 
wronged party. Surbo Mohun Roy and others v. Surut Chunder 
Roy, 16 W. R. 34; Juggernath Deb v. Mohamad Mokeem, 17 W.R. 
101 ; also vide clause 2 of S. 9 of the Spectfic Relief Aot. 
See also Gunga Bishen Bhugut v. Roghoonath Ojha, I. L.B. 7 
C. 881. If he proves a better title, any little advantage the pos- 
sessor may have derived by the operation of the section is nullified. 
The position then of the possessor both under the section and out- 
side it is ultimately the sume. The wrongful party does not derive ` 
any undue benefit under the old law, and so it cannot be said that 
the present section was framed to remedy the defect. 

The writer of the article on ‘Possession and Section 9 of the 
Speritic Relief Act,’ in 8 Madras Law Journal, p. 10, also sub- 
scribes to the view criticised above, but he supports his position by 
a different line of argument, What he says is that under the Eag- 
lish law a suit in ejectment would not lie against a lawful owner 
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‘or other person having a superior title and that the Indian Legis- 
lature in its anxiety to remedy this defect enacted the section, 


It has already been pointed out that a remedy exists under 
the general law in favour of the wronged paity. Besides, if the 
Legislature only wanted:to safe-guard the interests of the juridical 
possessor, it could well have done so without having provided the 
special remedy under this section. In the second place, the 
‘ enactment of this section has been more fruitful in creating a view 
similar to the English than in suppressing it. A controversy extend- 
ing over a period of a generation and more was finally set at rest 
only lately by the Privy Council Judgment in T. L. R. 20 C..884 
already referred to. 


The second object of the section, according to Mr. Nelson, is 
the provision of a special remedy in favour of the person wrong- 
‘fully dispossessed. It has already been shown that the benefit 
‘secured by this special remedy is in some cases only temporary. In 
others whero it’ tends to gives permanent status to the plaintiff, 
such status can as well be secured under the old law as under the 
new. 


The third object, which Mr. Nelson states, is to provide a 
speedy remedy in favour, of the person in exclusive physical pos- 
session of property, and this, in our opinion, is the real object 
which the section has in view. We shall come to this later on. 


The fourth object according to Mr. Nelson is that the Legisla- 

' ture prevents the unlawfal shifting of the burden of proof in cases 
of disputed ownership from the wrongful dispossessor to the jari- 
_ dical possessor; see 9 W. R. 603. In an ordinary suit for 
, possession if the juridical possessor who has been ousted from 
possession proves his wrongful dispossession ani his possession 
immediately prior to such dispossession, title is presumed in his 
favour Kawa Mangi and others v. Khowaz Nussio and others, 5 ©. L. 
R. 278 and unless the defendant is able to show a better title in him 
he fails : 8 W. R.8886; I. L. R 6B.215; 15 W. R. 278; 10 MT. A. 
475; 5C. L. R. 278; I. L. R. 20 0. 884. Thus we see that, what the 
juridical possessor in this case has to prove as plaintiff, he has to 
ptove in the poszessory suit under section9. We submit, therefore, 
that thero is not an unlawfal shifting of the burden of proof in a pos- 
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sessory Suit under the general law: see Jadub Nath and another v. 
Ram Sundar Surma and others, 7 W. R. 174, and that section 9 of 
the Specific Relief Act, therefore, cannot be said to have been 
enacted with that object. ` - 


A carefal consideration of the section will lead us to the con- 
clusion arrived at by the learned Judges who decided the cave in 
I. L. R. 14, 0. 649, viz., that the real object of the legislature in enact- 
ing this section was ‘to provides speedy remedy for that class of 
casos where @ person in exclusive physical possession of property 
is dispossessed against his will and consent otherwise than in due 
course of law.’ 


The actual physical possessor of property who has been 
illegally deprived of his possession has under the ordinary law his 
right to proceed against the dispossessor, but in such a suit if the 
defeudant relies upon his title to possession, it must be gone 
into. This procedure will, no doubt, entail great length of time 
considering the short space within which a suit under para I of 
section 9 will close. 


Thus we see that the wronged party is re-instated in possession 
much more speedily under this section than under the general law. 
This delay in re-instatement cannot, in onr opinion, be sufficiently 
compensated for in money. Immoveable property is specially valued 
for its neighbourhood, site, position and other peculiar characteris- 
tics particularly attractive to the person occupying. No definite 
principle could Le devised whereby to measure in damages some of 
these special advantages. This view is recognised by the expla- 
nation to S. 12 of the Specitic Relief Act. 


The wrongful dispossessor who, if he had a good title in him, 
would have gone to law, would by thetfirst part of section 9 be 
immediately deprived of his object in getting wrongful possession. 
Our view is also strengthened by the third clause of the section 
which allows neither appeal nor review. In this connection, we 
must admit that the former part of the first object mentioned by 
Mr. Neleon (that the section tends to prevent breaches of tho peace) 
itnot quite unfoundedfor when the remedy for a wrong is speedier, 
the likelihood of porsons taking the law into their own hands will bo 
less, But it mast be distinctly borne in mind that this rosult is the 
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consequence of the speedinees of the remedy provided for by the 
section. 


If the above view is correct, our position that the actual exclu- 
sive physical possessor alone can sue for re-instatement of possession 
is established. Let us now proceed to construe the section iteelf 
according to the ordinary canons of interpretation and in the light 
of decided cases. The section runs as follows “If any person is 
dispossessed without his consent of immovesble property otherwige 
than in due coarse of law, he or any person claiming through him 
may, by suit, (instituted within 6 months fromthe date of such 
disposseesion) recover possession thereof, notwithstandmg any 
other title that may be set up in such suit. Nothing in this sec- 
tion shall bar any person from suing to establish his title to such 
property and to recover possession thereof. No suit under this 
section shall be brought against the Government. No appeal shall 
lie from any order or decree passed in any suit instituted under this 
section, norshall any review of any such order or decree be allowed.” 
Act XII of 1891 omite the words within brackets. 


Mr. Collett argues :—‘ The possession of the landlord is in the 
eye of the law the possession of the tenant and vice versa, Either 
or both might sue under the section, the tenant as being the agent 
of the landlord or as being actually in possession, the landlord either 
on account of his agent’s possession, or on the ground of his interest 
in theland. Itwas apparently on this principle that West, J., dealt 
with the question before him in Vérgivandas Madhav Dus and an- 
other v. Mahumed Ali Khan, L. L. R.5 B. 212. It was there said 
that, when the tenant was in exclusive occupation and there was no 
conflict of interest between him and the landlord, the tenant was the 
proper person to bring the snit and that if the landlord wished 
to sue in his possessory right, he should do so in the tenant’s 
name, though he might sue in his own name for an injury to the 
reversion. And the use of the words “ he or any person claiming 
through him may, by suit,” would seem to indicate the capability of 
the landlord to sue in respectof his reversion and the tenant by 
reason of his possession. It will also be noticed that the section does 
not say specially that the person suing must have been in possession, 
mepning thereby actual physical possession, but it says merely ‘tf any 
person. It would thus seem to be clear both upon authority and 
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construction of the section, that tho possession of the landlord (tn 
seisin) would bea snfficient title upon which to sueif the tenant 
were dispossessed otherwise than in due course of law. And 
he could also bring the suit in his own name, In the latter 
case, however, the following difficulty might oocur. To whom 
would the decree give posssssion ? It appears that the court could 
only give possession to him who asked for it Jaring the landlord 
to re-instate the tenant if he so desired.” 


The words ‘any person’ do not, to our mind, create any 
difficulty. The section intends to provide a remedy in favour of 
two seta of persona, one, the actual physical possessor who has n 
right to possess it, vide section 9, and the other, the person who 18 
in actual exclusive physical possession of property with the ac- 
quiescence of the person who has the right to possess it, but with- 
ont such right in himself. Nritto Lul Metter v. Rajendro Narain 
Deb, I. L. R. 22 C. 562 ; Amirudin v. Mahmad Jamal, I. L. R. 15 
B. 685; 7 B.H. C. R. 82. But the next word ‘ dispossessed is suf- 
ciently indicative of the intention of the Legislature expressed in 
the words ‘any person’ 


But according to Mr. Collett, the posseasion of the landlord 
is the possession of the tenant and vice versa. The propcsition ns 
stated above has notto our knowledge yet found judicial expreæion. 
The possession of the landlord has nowhere been decided to be the 
possession of the tenant. We confess, we fail to get at ita meaning. 
But the possession of the tenant has been held in the eye of the 
law to be the possession of the landlord (see Grish Chunder Roy v. 
Bhugwan Chunder Roy, 18 W. R. 191). The landlord has no actual 
physical possession. Itis the tenant that has the physical enjoy- 
ment of the property. The learned Judges who decided the caro 
above cited only meant that if a tenant held the property under n 
landlord, then the possession of such tenant was strong and prima 
facie proof of the right of suoh landlord to possess it at the termi- 
nation of the tenancy. They nover meant to lay down that in all 
cases where questions of right to possession might arise, the 
landlord could claim all the remedies to which the tenant might 
be entitled, or that he would be burdened with the same obliga- 
tions as those imposed on the tenant. This is in the nature of 
things impossible, for the right of possession of tho one acertfes 
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oaly at the cessation of the actual possession of the other. It needs 
mention here that the interpretation pnt upon the word possession 
in cages coming ander some’special enactments cannot be oxtended 
to others. 

The fandlord haa in the eye of the law only constructive pos- 
session, 4.¢., a right.to possess at the end of the leasc, This right 
to possess in future could in no way, be the subject of oe 
sion, bat only actual physical possession, 

The landlord has no doubts present right to future possession. 
But the dispossesaor does not interfere with that right. He inter- 
feres only with the right of the tenant to possession. The tenant 
has, of course, & remedy. But the landlord, whose right to pos- 
sess only accrues on the date of the determination of the lease is- 
not wronged till then. So he bas only two causes of action on 
which he could base a snit. The one is any wrong that may have 
been done to his reversion, and the other his right to possess ‘or 
the determination of the tenancy. In the cases of Nritto Lal Mitter 
v. Rajendro Narain Deb, 1. L. R. 22 C. 562, Amiruddin vy. Maho- 
med Jamal, I. L. B. 15 B. 685, it has been held that the possession 
contemplated under section 9 must Le juridical possession and that- 
neitl er tho possession of a servant nor that of a trespasser whose 
possession is not acquiesced in, is juridical possession and that 
therefore a servant or a trespasser who is dispossessed cannot main- 
tain a suit under section 9. As against this view, Mr. Col/ett relies 
upon the following passage from I. L. R.5 B. 212 :—“ It is more 
proper, therefore, that in this case Tukarum should’ have been the 
plaintiff and the owners should, if they desired to sue immediately 
on the possessory right, have made use of his (tenant’s) name; 
though for an injury to their reversion they might properly sue, in 
their own names.” But he is evidently mistaken,and the passage 
is mis-read by him, as supporting the contrary view. In the 5 
Bombay case the worda of the above quotation are “the pos- 
sessory right” and not “ their posossory right” as understood by ` 
Collett. What was meant was if the owner wants to sue in the placo 
of his poor tenant by virtue of the tenant’s possession, he can do so 
only with his assent and in his name. The possession thus got is 
for the benefit of the tenant. But that the Judge in that case never. 
moant to hold that the landlord could sue in his own name or against 
the wishes of the tenant, is sufficiently clear from the ag 
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passages. “ Where an exclusive occupation is given, it must be 
borne in mind that possession is what a suit like the present is 
intended to guard and that the possessor is the proper actor. 
He may sue and therefore should sue in order that the defendant 
may not be exposed to two suits for the same cause.” “The last 
contractor under Virjivandas is Tukaram, who took the field last 
year and whose exclusion is the ground df complaint, Tukaram’s 
statement taken literally would deprive the present plaintiff of his 
right to sue by showing that Tukaram himself had possession and 
was alone, therefore, in a position to be dispossessed.” The above 
passages not only afford ample refutation to Mr. Collett’s view but 
also go a long way to support our own. The next case is the one 
in I. L. R. 14 0., page 649. “It appéars to us,” say the learned 
Judges, “the real object of the Legislature in engrafting this section 
into the Specific Relief Act was to provide a speedy remedy for that 
class of cases where a person in physical possession of property is 
forcibly dispossessed from it against his will and consent. If they 
(tenants) bad been disposseasd they might have maintained a suit for 
recovery of possession and in certain circumstances he might (land- 

lord) himself have brought a suit.” According to Mr. Collet? the 
tenant could sue for possession as the agent of the landlord. We 
submit this is wrong. The landlord himself has no right of present 
possession. The tenant must sue in his own right, not as the land- 
lord’s agent. “ The landlord” Mr, Collett says, “can sue as one inter- 
ested in the land.” But it cannot be for present possession to which 
he has no right, but for any wrong that may have been done to his 
reversion. He can sue for present possession only in the name of 
the tenant and with his consent. 


The words “heorany person claiming through him” ocourring 
in section 9 create some real difficulty. If there was the word “ st” 
after“claiming,” then Mr.Oollett’s argument might derive some force. 
Even then we cannot see how a landlord could claim an immoveable 
property through his tenant. The property is thatof the landlord. 
The tenant acquires a right over it through contract, Under 
these circumstances, it is the tenant alone that claims the property 
through the landlord. An heir or other assignee from the tenant 
is a person claiming through the tenant and such a person has a right 
of suit under section 9. It seems, therefore, to be well, establishtd 
that both upon the construction of the section and upon the 
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authority of decided cases, a landlord has no right of suit under 
section 9, though by obtaining the consent of the tenant the land- 
lord can sue-in the tenant’s name. Even if the question of hardship 
is relevant in arriving at the constraction to be placed upon a 
‘section of a statute, there is no real hardship to the landlord in 
this case. If the tenant does not sue, it may be owing to four 
causes :—(1.) Want of funds; (2.) Unwillingness to expose himself 
to the chances of litigation; (8.) Fraud or collusion; (4.) Sub 
sequent attornment of the trespasser to the leasee. 


In the first two cases, the landlord may ask the consent 
of the tenant to use the lattes name and may then sue. 
But if the tenant refuses and such refusal is not fratdulent, 
then the only course is for the' landlord to sue immediately 
‘making his tenant a party defendant. If the refusal be accom- 
panied by circumstances showing that the lease is forfeited, 
then the landlord is entitled to immediate possession and take 
advantage of the forfeiture under section 111, Transfer Property 

Act. If it does not amount to forfeiture, then the landlord, as the 
trespass is an injury to his reversion, may sue for a declaration of his 
title and may, under certain circumstances, sue for possession being 
given over to his tenant. In the last caso where the trespasser attorns 
to the original lessee, there is no hardship at all to the landlord, 


In the third case where there is collusion between the trespas- 
- ser and the tenant, the landlord can sue immediately for possession. 
In such a case the trespasser, as he comes in by the fraudulent 
conduct of the tenant, will be estopped under section 116 of the 
evidence from disputing ‘tho landlord's title. 

On the other hand, if the’ section were to be construed 
otherwise, greater difficulties might be suggested. Oan the landlord 
and the tenant bring two separate suits? If Mr. Colletts opinion 
were to prevail, there must be two suits. Oan both the landlord 
and the tenant obtain decrees at the same time for possession ? 


Weare therefore of opinion that the construction placed on 
‘section 9 by the Calcutta High Court is the correct one. 
l BEL 


The writer hos lost sight of the de isions of the Madras High Gourt on the con» 
struction of the section. The Madras Court holds, differing from the Caloutte High 
@ourt, that possession by of rents is poresion within the meaning of section 
D. Innasi Pillas v. Sitagnana Pa a 5 M. L. ae 98, following Ramasami, Y. Dana- 
koli Ammal, 12 AL, 88 and Krishaa y. londa 13 M..54—Eb. 
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AN EPISODE IN THE HISTORY OF THE INNS OF COURT. 





IN view of the question now awaiting solution before the members 
of the Madras High Court Vakils’ Association as to whether the As- 
sociation should be incorporated or not under Act XXI of 1860, 
it may be of interest to recall what took place when a proposal to 
incorporate the Inns of Court in England was made. The Inns 
of Court are, as is well known, the institutions which bring into 
existence the class of Barristers in England. They are voluntary 
associations not created by the authority of the State, and in their 
internal management are independent of all control. They have 
got the exclusive right of calling to the bar to practise as Barris- 
ters, persons who answer to the qualifications laid down by the 
governing bodies of the respective Inns, This power of calling 
to the bar is possessed by them; as delegates from the judges who, 
“aa representing the sovereign inthe King’s Courts, have an inhe- 
rent right to decide who shall be heard to plead before them for 
other persons.” It cannot be ascertained at what exact period this 
delegation took place. Lord Chief Justice Mansfield in Rez v. 
Gray’s Inn, 1 Douglas R, 858, stated that, “The Inns of Court 
are voluntary societies, which for ages have submitted to govern- 
ment analogous to that of other seminaries of learning. But all the 
power they,have, concerning the admission to the bar, is delegated to 
them from the judges, andin every instance their conduct is subject 
to their control as visitors.” It seems, however, to be the law that, 
however capriciously and unreasonably the Inns may act in any 
case in rejecting the application of a person to be enrolled asa mem- 
ber with a view of qualifying himself to practise as a Barrister, he 
has no means of redress, In The King v. The Benchers of Lincoln’ s 
Inn, 28 BR. R. 482, it was held that the court will not grant s 
mandamus to compel the Benchers of one of the Inns of Court to 
admit an individual as a member of the society, with a view to his 
qualifying himself to be called to the Bar. That was a case in 
which one Mr. T. J. Wooller applied in writing to the Society of 
Lincoln’s Inn, to have hia name enrolled as a member of that 
society, stating his name, &c., conformably to the regulations of the 
society. The Steward of the society informed him that his applica- 
tion was rejected by the Benchers. Mr. Wooller again presented 
a petition to the society praying to be heard-apon.the subjectin 
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hisown behalf. This was alsodeclined. Whereupon he addressed 
a petition to the twelve judfes as visitors of the Inns of Court, pray- 
ing redress. He was informed in answer, that the judges had 
no power to interfere in the matter. Upon these facts Mr. Wooller 
applied to the Court of King’s Bench for a writ of mandamus to the 
Benchers of Lincoln’ 8 [nn, commanding them to admit him as a 
member of their society for the purpose of qualifying himself 
to be called to the bar. Abbot, O. J., said, “I am of opinion that 
this court has no power to compel the Benchers of this society to 
permitany individual to become a member of the rociety or to 
assign any reasons why they do not admit him. Lord Mansfield 
speaking of these societies says, “ They are voluntary societies,” 
The very term, ‘ Voluntary society,’ imports in it a discretion in 
the individuals composing it, to admit or reject members as they 
please. Itis true that the twelve judges are the visitors of the 
Inns of Court,- but in that character they have jurisdiction 
only over admitted members. When Lord Mansfield said they 
were “voluntary societies, which, for ages, have submitted to’ 
government analogous ‘to that of other seminaries of learning,” 
he must be understood to have meant that they submit to such 
roles and regulations as they themselves ordained for the internal 
government of the society, but not that they submit to any order 
of a foreign jurisdiction as to the persons whom they are to admit 
as members. If the party now applying to the court were an actu- 
ally admitted member of the society and had acquired an incohate 
right capable of being perfected, it might then be fit for this court 
(in the absence of any other remedy) to interfere by mandamus in 
order to perfect the right; but if the particular society improperly 
refuse to call a particular member to the bar, the remedy is not by 
mandamus but by appeal to the twelve judges.” 

Since the above decision, however, a meeting of all the Inns 
of Court on their own initiative was held, at which they proposed 
and carried that jurisdiction should be given to the judges by way 
of appeal upon refusal to admit a person as a student in any of the 
Inns of Oourt. 

Such being the nature of the Inns of Court, Sir Roundéll 
Palmer, afterwards Lord Chancellor Selborne, prepared for 
intreduction into Parliament in 1874, “A bill to incorporate the 
Inns of Court and to establish a general school of law.” - 
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The provisions of the bill were to the effect that the four 
Inns of Oourt were each to be made “ One body politic or corpo- 
rate,” and were, as corporations, to exercise similar functions to 
those which they had béen already exercising. The members of each 
Inn were to be gradually reduced to one half of their present 
number, and the members of the Bench were to be elected by the 
Barristers of five years’ standing. The management of the property 
was to be left to the several societies, ‘I'hey were to be permitted — 
to pay ont of it the current expenses of their establishments and to 
erect new buildings and improve the old, but subject to the privi- 
leges, all the surplus or residue of the funds and income of the corpo- 
ration was to be appropriated and from time to time applied for or 
in furtherance of the purposes and objects of the general school of 
law to be established under the Act. By Part II a new corpora- 
tion was to be established under the title of the ‘ Queen’s General 
School of Law,’ and it was to be governed by the Lord Chancellor 
as president, and a senate of 88 persons. All barristers and solici- 
tors of three years’ standing were to be members of this General 
School, 

This draft bill was sent to all the Inna for opinions, and the 
Benchers of each Inn appointed members of a joint committee of 
the four Inns to consider the subject together =— 

This committee met, and a resolution was passed unanimously 
in the following terms: 

“ At a meeting of the joint committee of the four Inns of Court 
appointed by orders of the several societies to consider Lord 
Selborne’s ‘Inns of Court and School of Law Bill of 1874, held at 
Lincoln’s Inn on the 4th day of March 1874, present ; the Treasurer 
of Lincoln’s Inn, Right Honorable Lord Justice James in the chair; 
the Treasurer of the Inner Temple (Henry W. Cole, Hsq.); the 
Treasurer of the Middle Temple (John R. Kenyon, Hsq.); the Right 
Hoporable Sir George Jessel (M. R.); the Right Honorable 
Thomas F. Headlatn; the Honorable Sir Richard Malinas (V. OC.) ; 
the Honorable Sir James Bacon (V. 0.); Sir John B. Karslake, 
Attorney-General, M. P.; John Arthur Rosbuck; Sir Thomas 
E. May, &o, 

It wasmoved by the Vice-Chancellor Malins and seconded by. 
Mr, Roebuck, and resolved unanimously : - 
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“That this joint committee disapproves of the draft bill sent 
to the Inns of Court by the-late Lord Chancellor and recommends 
that this resolation be communicated to the Lord Chancellor and. 
Lord Selborne.” 


This resolution was reported to the four Inns who all approved 
of it. - 


Soon after the bill was drafted, and before it was introduced 
into Parliament, the Gladstone ministry, of which Lord Selborne 
was a member as Lord Chancellor, came to an end and the conser-, 
vative party came into power, when Lord Catrns became Lord 
Chancellor, The bill could not therefore be introduced as a 
Government measure, but on the 10th July 1874, Lord Selborne 
in his private capacity introduced into the House of Lords, a billin 
similar terms as the one before mentioned, “for incorporating the 
Inns of Court and for providing for the future administration of 
their affairs.” Lord Selborne, ex-Lord Chancellor, stated that 
though the Inns of Court were voluntary associations, still they 
digcharged public functions and in his opinion they held their pro- 
perty solely for public purposes. He maintained that they “ being 
invested with a public character and invested with a public respon- 
sibility, as they were in fact corporations, no harm could result 
from their being legally incorporated.” 


Lord Cairns, Lord Ohancellor, however, considered, as regards 
the character of the Inns of Court, that they were private bodies, 
in respect that they regulated their own government, admitted 
their own members and possessed their own property, but that they 
had important publio trusts and duties to perform, viz., to educate 
those who desired to be, 


1. Called to the bar. 


2. To admit students to the bar after sufficient examination 
had. 


8. To enforce professional discipline on those who had already 
been called. > 


The view taken by Lord Selborne was criticized by the English 
Quarterly Review, Vol. 188 (1875). Itremarked, “Wedo not under- 
stand how any institution can be a corporation in fact which is not 
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a corporation in law. Is the Athenwom Club a corporation in 
fact? It took its origin from a movement in favour of the encourage- 
ment of literature, science and art, which are public objects. The 
members are lessees of the Crown. Hach member during his life- 
time or until expulsion, has a joint ownership in the property of 
the clab, which is very valuable, and increases in value every year, 
by the rich stores added to the library ; but on a member’s death, 
no interest whatever devolves on his executors; the surviving 
mewbers of the club and the subsequently admitted members take 
the whole, The same is the case with the freemasons and other 
voluntary associations, which Lord Selborne might with equal 
inaccuracy call ‘ corporations in fact.’ No Inn of Court is or ever 
was or ever will be, with its own consent, a body politic! and we 
assert that neither in law nor in fact are the Inns corporations, 
If the members of an Inn of Chancery, or of an Inn of Court, 
Were unanimously to resolve on selling and converting into money 
its property, no court of law or equity in this kingdom could 
prevent them.” 


The proposition here stated us regards the Inns of Chancery, 
that the members thereof have the right of dividing the properties 
appertaining thereto among themselves is not strictly correct. 
As held in Smith v. Kerr, Law Reporta, 1900, 2 Ch. 511, “If 
nothing more is known than that the property was purchased by 
funds subscribed by members of a voluntary eociety, such as an 
Inn of Chancery, or was given by members of the society, if there 
are no title deeds, or if the title deeds do not suggest a public 
trust, it may well be that the members for the time being, ure entitled 
to say that the property, in equity, belongs to them, and that 
there is no trust of a public or charitable nature.” In this case the - 
question was whether the property known as Clifford’s Inn is sub- 
ject to, or affected by, any charitable trust, or whether it is held 
by the trustees in whom the legal estate is vested, as private 
property for the individual members of the Society of Clifford’s 
Inn for their own personal benefit to be divided and disposed 
of as they may think fit. Cosens-Hardy, J., in giving judg- 
ment, after describing the origin and history of the Inns of 
Chancery, said that, “It appears to be established that at the date 
of the conveyance of 1618, the Society of Clifford’s Inn was an 
ancient unincorporated voluntary society, subject in some value 
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sense to the Inner Temple, and to the jurisdiction of the judges. 
* * Æ A charity may be created by purchase or by statute, as 
well as by gift. * * * Ifthe contention of the present members 
of Clifford’s Inn is well founded, it follows that immediately after 
the conveyance of 1618, the then members might have sold the 
property and divided the proceeds. This seems to be wholly inconsis- 
tent with the language of the deed and the intent of the parties. 
Clifford’s Inn was for ever to be continued and employed as an 
Inn of Chancery, i.¢., for the furtherance of the study and practice 
of the Laws of England and for the good of the’ commonwealth. 
Perpetual user agen Ion of Ohancery is the predominant idea. I 
hold that the conveyance of 1618 under which alone the property 
is held, negatives the idea of private ownership, and proves a dedica- 
tion to public or charitable purposes.” 


On the 18th December 1874, a joint committee of the four Inns 
of Court held a meeting on the subject of Lord Selborne’s Bill, when 
the following resolution was passed. It was moved by the Master 
of the Rolls and seconded by Vice-Chancellor Malins : “That Lord 
Selborne’s Bill to incorporate the Inns of Court and interfere with 
their property and internal management having been introduced 
into Parliament, notwithstanding the unanimous resolution of 
the joint committee of four Inns of March 1874, disapproving 
of his original draft Bill —a resolution since confirmed by each of 
the four Inns—this committee resolve that the four societies be 
recommended to take all proper steps for opposing such Bill in 
Parliament, if again brought in.” 


The bill was read a second time in the Honge of Lords in'1877, 


but on account of the strong opposition it evoked, was not further 
proceeded with by its author. 


8S. Kasturi RANGA ÅIYANGAB. 
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NOTES OF INDIAN CABES. . 





Subbarayar v. Subbammal, I. L. R. 24 M. 214 :—The line is 
somewhat difficult to draw where the legates under a will takes the 
bequest only as filling & certain character and where he is a persona 
designata. The decision depends upon the language of the partiou- 
lar instrament, Unless itisa condition to the vesting of the gift that 
the legatee should fill a particular character, the gift must take effect, 
and this was the view taken by the Judicial Oommitteein this case 
and they had no difficulty in distinguishing it from the decision in 
Famndra Dev Ratkat v. Rajeswar Das, 5 I. A. 72. 

Annagami Pillai v. Ramakrishna Mudaliar, I. L. R. 24 M, 
219 :—Two points of considerable importance are dealt with in this 
case which have never before come up for decision. Subrahmania 
Atyar and Boddam, JJ., are of opinion:—1, that if a person enters 
upon a property under an invalid instrument conferring upon him 
the rights of a trustee with power to appoint a successor in respect 
of that property, he acquires not only a right to it by prescription 
after'the lapse of the statutory period, but also a right to appoint 
a successor ; 2, that if a trustéeship goes away from a family, right- 
fully entitled, to a stranger and he acquires a title to it by ‘preeorip- 
tion, an slienation of the office by him to a member of the original 
family operates as a valid transfer of the trusteeship. 


As regards the second of these two propositions, there is some- 
thing to be said in favour of the view of the learned Judges, though — 
we are by no means satisfied that itis good law. A trusteesHip is 
not merely: extra commercium, and, therefore, inalienable for a con- 
sideration but also incapable of transfer inier vivos as a free gift or 
by will, except it be in accordance with a pre-existing usage. The 
learned judges proceed to engraft an exception upon this rule that 
where a stranger, $. 6,, not a member of the original family of 
trustees, has acquired a title by adverse possession to the office, he 
may validly make a voluntary transfer to a member of the right- 
ful family. We do not say that there is anything opposed to 
common sense in accepting such an exception, but we do not find 
any sound legal principle or analogy justifying the making of this 
exception. We take it that if there is any established course of 
devolution, it is: not competent for the trustee for the time being 
to vary it. The trespasser who acquires a right to the office by 
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præcription cannot prescribe a new course of devolution or transfer 
a trusteeahip to a person of his choice, unless the ordinary mode of 
succession to trust by estates is by transfer the trustee for the time 
bang. 

As regards the first question, we are in even more doubt as to 
the soundness of the decision. The learned Judges have assumed 
that a person could prescribe for a particular course of devolution 
of an estate (provided it is ina mode known to the law) by repeating 
it a number of times without the estate having even once devolved 
in that manner. This appears to us to be absolutely without 
authority. Their Lordships further assume that where a person 
takes under an invalid instrument which authorises a particular 
mode of succession, his taking of the estate is not merely a pre- 
scribing for the estate so taken, but also for the mode of devolution 
pointed out in the instrument. It appears to us that the learned 
judges have failed to realise the proper limits of the theory of 
prescription. To test the accuracy of the proposition, one need 
only suppose a case of the trespasser taking an estate repudiating 
at the same time the course of devolution prescribed by the instru- 
ment under which: he is let into possession. It is easy to conceive 
various modes of devolution which within the limits of the law the 
founder is competent to frame but which a trespasser can never 
acquire the right to create, by prescription. Itis to be regretted 
that this decision involving such important questions has not been 
carried up to the Privy Council. 


Muhammad Jafar v. Muhammad Ibrahim, I. L., B.24 M. 248: 
—Act XX of 1868 does not authorise a suit by worshippers for a 
declaration that certain property is property of a mosque and that 
its alienation is invalid. If that relief cannot be asked for as a 
primary relief, we cannot see how it can be asked for as a relief 
ancillary to the relief of removal of the manager. The question 
may have to be decided as eæential to the award of the relief of 
` removal, bat no relief by way of declaration that the property be- 
longs to.the endowment and that its slienation is invalid, can be 
granted within the Act. It is another question, however, whether 
apart from the Act two of the beneficiaries of the endowment may 
not sue for a declaration that some property is part of the property 
of an endowment and its alienation invalid. Not being a suitfor 
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possession, any individual beneficiary may well be deemed to be 
entitled to such a declaration. The proceeding under the Aot for 
the removal of the manager cannot be vitiated by the addition of a 
relief to which the plaintiffs may be entitled ontside the Act. The 
only difficulty is whether two of the beneficiaries may alone sue 
without the joinder of the rest. We think they may. 


Srinivasa Aiyar v. Muthusami Pillai, L L. R. 24 M. 246 :— 
There has always been a certain amount of confusion as to when 
time begins to run against the landlord in favour of a tenant get- 
ting up a title different from that under which he came into pos- 
session. Article 189 seems to be clear enough when it says that 
the time is to run when the tenancy is determined. There are 
various kinds of tenancies and how each of them may be determin- 
ed is part of the law of ‘Landlord and Tenant.’ In the case ofa 
tenancy for a term or from year to year, itis determined by the 
effluxion of time or by a six-months notice to quit, as the case may 
be, or by forfeiture on breach of a condition, or on the defendant 
setting up a title in himself, and the landlord does some act showing 
his intention to determine the tenancy. It will be perfectly plain 
that the tenant setting up a title in himself cannot make his posses- 
sion adverse because he is lawfully in and is entitled to continue, 
until the landlord does some act showing his intention to put an end 
to the tenancy. The tenant’s possession being rightly traceable to 
a lawful title, his assertion of a superior right cannot convert the 
lawful possession into hostile or adverse possession. The Chief Jus- 
tsce and Benson, J., have made this clear in this case. Much of the 
error is due to confusion of language which we trust has been finally 
cleared up. y 

) 

Hodges v. The Dehli and London Bank (Ld), I. L. R. 28 A; 
187 :—Giving time to the principal debtor has always been held to 
discharge the surety. But this rule is subject to the obvious 
qualification thatthe sureties may contract to pay notwithstanding 
the time given to the principal debtor and that they may be then 
bound by the contract, and this in effect he does when he agrees 
with the creditor that he holds himself liable, whatever may be the 
dealings between the creditor and the principal debtor. See Yates v. 
Evans, 61 L. J. Q. B. 446 and Cowper v. Smith, 4 M. & W. 519. 
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Bhup Indar Bahadur Singh v. Bijai Bahadur Singh, I. L. B. 
28 A, 152 :—This is an instructive dicision of the Judicial Committee. 
A decree for mesne profite of an original court reversed on appeal 
and restored by Her Majesty in Council without express words 
awarding the profits up to a date from the order of Her Majesty in 
Council was construed as so awardable. . This decision has an 
important bearing upon the construction of mortgage decrees giving 
gix months’ time for payment, even though the Court of last resort 
has not expressly stated the time for payment to be six months from 
the date of its decree. 


Habib Bakhsh v. Baldeo Prasad, I. L. R. 28 A. 167:—We 
have no doubt of the soundness of Chief Justice Strachey’s judg- 
ment in this case. Notwithstanding the very wide language of 
8. 564. that there shall be no remand except as provided by S, 562, 
it must necessarily be subject to the rule requiring remand where 
the Court below has not acted in accordance with the provisions of 
sections 27, 82 or 58 of the Code. If parties are to be added, who 
were not on record in the original court, the case has to be remand- 
ed for trial de novo with the addition of the new parties. Yet in 
sach a case the original court might not have disposed of the case 
on a preliminary point. 


~ 





SUMMARY OF RECENT CASES. 


—_—_~ 


Res judicata—Affilsation proceedings—Paternity of child— 

Action for seduction. oa: 
Anderson v. Oollinson [1901], 2 K. B. 107. 

The decision of a court that the defendant was not the father of 
_ A’s ohild in affiliation proceedings instituted by A, is not res judi- 
cata in a subsequent action for seduction by A’s mother against 
him. + 

Reg. v. Glynne, L. R. 7, Q. B. 16, explained. 





Money-lender—Harsh and unconscionable bargain. 
Wilton and Co. v. Osborn [1901], 2 K. B. 110. 


e The Money-lenders Act of 1900 provides, in regard to loans by 
money-lenders after the passing of the Act, that where the interest 
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charged or the incidental expenses for inquiries, fines, bonus, eto., 
are excessive and the transactionis “ harsh and unconscionable or 
is otherwise such that a court of equity would give relief,” the 
court may re-open the transaction and give relief to the borrower. 
It was held by Ridley, J., that the words “or is otherwise, etc.,” is 
not exclusive of the words “harsh and unconscionable,” and that 
unless the court of equity would grant relief on the ground of the 
transaction being harah and unconscionable, no relief could be 
granted under the Act. 


In this case the interest charged and the expenses were exces- 
sive. Nevertheless relief was not granted because the transaction 
was not such that the court of equity would relieve against it on 
the ground of the transaction being harsh and unconscionable. The 
defendant was not an expectant heir, so that the law as to “ catch- 
ing bargains” was inapplicable. He was a man of full capacity 
and entered into the transaction with eyes .open, There was no 
allegation that he was inany way overreached or tricked or de- 
ceived, or that the money-lender had taken any unfair advantage of 
his weakness or his necessities. Ridley, J., said that as laid down in 
Nevill v. Snelling, 15 Ch. D. 679, mere exorbitance of interest or 
other charges would not make the transaction unfair to the bor- 
rower, and that the Act was not intended to save people from the 
censequences of their own folly. 

Contract—Implied condstion—Imposetbility of performance. 
Nickoll & Knight v. Ashton, Edridge & Co., [1901] 2, K. B. 126 O.A.. 

A contract of sale that goods should be shipped on board the 
Orlando in January 1900, and delivered in the United Kingdom is 
conditional on the continuing existence of the Orlando as a cargo- 
loading ship in the month of January and is at an end ifit has 
ceased to be so before January. So held by A. E. Smith, M. R., 
and Romer, L. J., Vaughan Williams, L. J., dissenting. 

The principle upon which the majority proceed is that enun- 
ciated by Lord Blackburn in Taylor v. Caldwell, 8 B. & 8. 826 and 
approved in Appleby v. Myers, L. R. 2, O. P. 651, Robinson v. 
Davison, L. R: 6 Hx. 269, and Howell v. Coupland, L. R. 9, Q. B. 
462; 1 Q. B. D. 258, and may be stated as follows —Where the 
nature of the contract is such that fulfilment is impossible withont 
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the continuing existence of some specified thing at the date fixed 
for fulfilment, there, i in the absence of any warranty of its continued 
. existence, the contract is only conditional and the contractors are 
released from liability if without any default on their part the 
thing ceases to exist and performance becomes impossible. 


The argument of the dissenting judge was somewhat as 
follows:—A man can make an absolute contract to perform a 
thing and will then have to pay damages even if the contract sub- 
sequently becomes impossible, An unqualified contract must be 
construed to be absolute and damages must be paid, if performance 
becomes impossible by an event which might have been anticipated . 
and guarded against in the contract. See Baily v. DeCrespigny, 
L.R. 4, Q.B. 180. In this case the event might and ought to have 
been shticipated and guarded against. Again a party is excused 
from performance if the breach ia such as cannot be waived by 
either. party and waiver of it would ræult in an entirely new con- 
tract, In this oase the purchasers can waive the time condition 
and have the goods loaded at Alexandria on board the Orlando and 
neither the intended voyage nor the contract was in any way frus- 
trated, 





Landlord and Tenani—Contract not intended to be complete— 
Oral warranty—Collateral agreement. 


DeLassalle v. Guildford [1901], 2 K. B. 2150. A. 

The lease of a house having been negotiated and arranged, 
the plaintiff lessee refused to hand over the counterpart signed by 
him until he received an assurance that the drains were in good 
condition. The lease contained no reference to the drains. The 
plaintiff on discovering that the drains were not in order sued to 
recover damages for breach of warranty. Held by the Court of 
Appeal, reversing Bruce, J., that there waa not merely a represen- 
tation of fact but a warranty, that the lease did not contain the 
whole contract and that the oral warranty was collateral to the 
agreement and that an action might be maintained for its breach. 





Practice—Costa—Hovidence unused at the trial. 

Bartlett v. Higgins [1901], 2 K. B. 280 O. A. 
e Whether the costa mourred by the examination of a wit- 
ness, Which, as events afterwards turned out, became unnecessary, 
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should be included in the costs allowed to that party, depends upon 
the question whether at the date of the examination it was necessary 
or proper for the attainment of justico. The mere fact that it sub- 
sequently became unnecessary is not a ground for disallowing it. . 





Company—Debenture—Issue by members as Directore—Bona 
fide holder—Hescuting credttor—Prtortty. 

Duck v. Tower Galvanizing Company [1901], 2 K. B. 814. 

A valid debenture creates a charge on the assets of a company 
and a debenture-holder has priority over an execution creditor. 
See In re Standard Manufacturing Company [1891], 1 Oh. 627 
and In re Opera, Limsied [1891], 3 Oh. 260. ` 

A bona fide holder for value of a debenture does not lose that 
priority by reason of any informality in the issue of the debenture 
which was unknown to him. 


The memorandum and articles of association having been auch 
as to permit issue of a debenture, held that a debenture issued by 
two members purporting to act as directors with the seal of the 
company affixed, gave priority to the holder, even though they had 
not in fact been appointed directors and that the debenture-holder 
was not bound to inquire whether the directors had been duly 
appointed as such. (See Mahony v. Hast Holyford Mining Co., 
L. R.7 H. L. 869 and County of Gloucester Bank v. Rudry Merthyr 
Steam and House Coal Colliery Company [1895], 1 Ch. 629). 





Railway Company—Negligence—Passenger—Closing of car- 
riage door, 
Drury v. North-Eastern Railway Company [1901], 2 K. B. 822. 

No negligence can be imputed toa railway servant who in 
closing the door of a carriage accidentally crushes the finger of a 
passenger seated in the carriage, becanse he has no reason to 
suppose that the passenger’s finger was in danger of being jammed 
by the door being shut. 

The officer is under no obligation to warn those who are seated 
in the carriage and are notin the act of getting in or out of it, that 
he is about to shut the door. al 
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JOTTINGS AND CUTTINGS. 





N.-A. Subrahmanya Iyer v. The King Hmperor.—The result 
of this appeal to His Majesty in Council was in entire accordance 
with the opinion of almost every lawyer in the country who cared 
to bestow any thought on the questions involved in the case. We 
endeavoured in 2 or 8articles in this journal to show that the 
conclusions arrived at by the majority of, the High Oourt sit- 
ting in Full Bench were altogether opposed to settled principles of 
law. But the judgment of the Lord Ohancellor who delivered the 
judgment of the Judicial Committee was entirely disappointing. 
There is no doubt that his Lordship thought the conclusions arrived 
at by the High Court so manifestly wrong that it was unneoæssry 
to waste much argument to demonstrate the error. Itis rarely 
that a oriminal case is allowed to be carried up to the supreme 
tribunal. And it is more rarely still that it involves such interest- 
ing and important questions as came up for consideration in this 
case. It is, therefore, very much to be regretted that the pronounce- 
ment of the Judicial Committee was not made in a convincing and 
conclusive argument. This case is one of numereus instances in 
which the practice of the Judicial Committee, unlike that of the 
House of Lords, of delivering only one judgment of the court leads 
to the perfunctory handling of the questions involved. ‘However, 
there is no mistaking the meaning of their Lordships in the short 
judgment delivered by the Lord Chancellor. . 


Three questions have been dealt with either expræsly or by 
necessary implication. Thair Lordships begin their judgment by 
referring to 41 counts. There isa clear indication of their Lordships’ 
view that there can be no general count of conspiracy to commit 
various offences, but that conspiracy is a mere species of abetment 
of each particular offence so that each such abetment forms a parti- 
cular count. On the question of the joinder of charges in one trial, 
their Lordships’ pronouncement is more unmistakable, Although 
on the question of conspiracy the High Court was equally divided, 
on the question of the legality of the joinder, the opinion of the 
entire Court here was that, unless the accused was prejudiced, the 
tzial would not become tpeo facto illegal. This view ‘has been 
emphatically pronounced to be wrong. The third question with 
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reference to the powers of the High Court under ol. 26 of the Letters 
Patent bas also been answerd against the view of the-majority of 
five Judges. The High Court has no business, in the opinion of their 
Lordships, to usurp the functions of the jary and pronounce upon 
‘the balance of evidence after striking out a portion of the evidence 
as inadmissible. It would have been far more satisfactory if 
their Lordships had taken the trouble to demonstrate the soundness 
of their conclusions in the face of so much misconceptions on the 
part of several learned judges in this country, 
: * 


* x 

Chinese Jurisprudences —The following is an extract from an 
address delivered before the New York State Bar Association at 
its annual meeting at Albany, N. Y., by His Exellency Wu Ting 
Fang, LL. D., Envoy Extraordinary and Minister Plenipotenti- 
ary of the Empire of China to the United States, Spain and Peru, 
on January 16,1901, and taken from the American Law Review. 


When any offender under sentence of death, for an offence 
not excluded from the contingent benefit of an act of grace, shall 
have parents or grand-parents who are sick, infirm or aged above 
seventy years, and who have no other male ohild or grand-ohild 
above the age of fifteen to support them besides such capitally oon- 
victed offender, this circumstance, after having been investigated 
and ascertained by the Magistrate of the district, shall be submit- 
ted to the consideration and decision of his Imperial Majesty. 
Any offender, who, under similar ciroumstances, has been condemn- 
ed to undergo temporary or perpetual banishment, shall, instead 
thereof, receive 100 blows, and redeem himself from further 
punishment by the payment of the customary fine. In order not 
to frighten my hearers who are opposed to corporal punishment, I 
will explain that a sentence of 100 blows is nominal. A reduction 
ofsixty per cent. is allowed, which means, in this case only forty 
blows ; and these forty blows can, according to the Code, be com- 
muted to a pecuniary payment. The reason for such special grace, 
shown to an offender who is the only child of his parents, is based 
` upon the obligations of a man to support and take care of his 
parents and grand-parents, for these old folks would have to suf- 
fer if their only child should be executed. 

There is one section which prohibits officers of the Government 
from purchasing lands within the limjte of their jurisdiction. It 
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rons thus:—“ The officers inany of the departments of Government 
which possess a territorial jurisdiction shall not, during the exercise 
of their authority therein, purchase or hold by purchase any lands 
or tenements within the limita of such jurisdiction; whoever is 
convicted of a breach of this law shall suffer fifty blows, and be 
removed from his office, but shall not thereby be rendered incapable 
of holding office under the Government elsewhere; the lands and 
tenements so unlawfully held shall be forfeited to the Govern- 
ment,” ‘ 

The law sanctioning divorce gives seven justifying causes, 
namely, barrenness, lasciviousness, disobedience to her husband’s 
parents, talkativeness, thievery, jealousy and leprosy. Thisis, how- 
ever, almost annulled by the other part of the same section, which 
declares, that alth ugh one of the seven above causes of divorce 
can be chargeable upon the wife, yet if any of the three reasons 
against a divorce should exist, namely, (1) the wife having mourned 
three years for her husband's parents, (2) the family having become 
rich after having been poor st the time of the marriage, and (3) the 
wife having no parents living to receive her back again, then none 
of the seven abovementioned causes will justify a divorce, and if 
the husband should put away his wife upon such grounds, he shall 
be punished and obliged to take her back. 

The provisions concerning the duties of mourning are minute 
and severe, “If a son, on receiving information of the death of his 
father or mother, or a wife, on receiving information of the death 
of her husband, suppresses, such intelligence and omits to go into 
lawful mourning for the deceased, such neglect shall be punished 
with sixty blows and one ydar’s banishment. TE a son or wife enters 
into mourning in a lawful manner, but, previous to the expiration 
of the term, discards the mourning habit, and forgetful of the loss 
sustained, plays upon musical instruments and partakes in festivi- 
ties, the puniahment shall amount for such offence to eighty blows. 
Whoever, on receiving information of the death of any other rela- 
tion in the firat degree than the abovementioned, suppresses the 
notice of it, and omits to mourn, shall be punished with eighty 
blows; if, previous to the expiration of the legal period of mourning 
for such relation, any person casts away the mourning habit and 
sumes his wonted amusements, he shall be punished with sixty 
blows. When any officer or other person in the employ of the 
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government has received intelligence of the death of his father or 
mother, in consequence of which intelligence he is bound to retire 
from office during the period of mourning; if, in order to avoid 
such retirement, he falsely represents the deceased to have been his 
grand-father, grand-mother, uncle, aunt or cousin, he shall suffer 
punishment of 100 blows, be deposed from office’ and be rendered 
incapable of again entering into the public Bervice. 


High treason is either treason against the state by an attempt to 
subvert the established government, or treagon against the sovereign 
by an attempt to destroy the palace in which he resides, the temple 
in which his family is worshipped, or the tombs in which the remains 
of his ancestors are deposited. All persons convicted ‘of being 
principals or accessories tothe actual or designed commission of this 
heinous crime shall suffer death by a slow and painful execution. 
All the male relations in the lst degree, at or above the age of 
sixteen, of persons convicted as aforesaid, vis., the father, grand- 
father, sons, grandsons, paternal uncles and their sons respectively 
shall be beheaded. All the other male relations at or above the 
age of sixteen, however, distant their relationship and whether by 
blood or marriage, shall likewise suffer death by being beheaded if 
they were living under the same roof with the treasonable offender 
at the time the offence was committed. The male relations in the 
` first degree under the age of sixteen and the female relations in the 
first degree of all ages, shall be distributed as slaves to the great 
officers of state. The property of every descriptions belonging to 
treasonable offenders shall be confiscated for the use and service 
of government. All persons who, privy to the commission, or to 
the intent tocommit the crime of high treason, wilfully conceal 
and connive at the same, shal] be beheaded. 


Using abusive language renders the speaker liable to punish- 
ment, for the law provides that persons abusing each other shall be 
punished with ten blows respectively. But much more severe punish- 
ment is imposed for using abusive language to a parent, paternal 
grand-father or grand-mother. Itis provided that any person whois 
guilty of addressing abusive language to his or her father or mother 
or father’s parents, or a wife who rails at her husband’s parents or 
grand-parents shall be strangled ; provided always that, the persons 
s0 abused complain themselves to the magistrates, and had fer- 
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sonally heard the language addressed to them. I find this pro- 
vision is similar in terms to the injunction of Moses as given in the 
ninth verse of the twentieth chapter of thp book of Leviticus. 
s Every one that curaeth his father or mother shall. be surely put 
to death ; he hath cursed his father or his mother; his blood shall 
be upon him.” 

The system of procedure for the administration of the law is 
peculiar, and essentially different in many respects from that 
which prevails in America and Europe. In the first place we have 
no such thing asa jury. The judge or magistrate, as the case may 
he, tries the case alone, and has to decide it according to law and 
‘ equity. He has not only to sift the evidence thoroughly, but to 
find more in case of insufficiency to secare a conviction. No 
sentence can be passed without the confession of the soccused. 
Hence the cruel practice of. extorting confession by torture, I am 
sorry to say, is often resorted to. But the consequence of convict- 
ing the wrong person is very serious. In some cases the magis- 
trate has to suffer the same punishment that has been inflicted 
upon the innocent victim. 


A witness is not treated in the same way as he would be in 
this country ; that is to say, after giving his testimony, he is allowed 
to go home. In a Chinese court heis generally detained, and only 
in minor cases is he allowed to go away on bail. Asa rule, all 
witnesses, especially in serious cases, are confined and deprived of 
their liberty until the termination of the.case. For this roason it is 
very difficult to get people to go voluntarily to court to give gvi- 
dence. Persons who have reached the age of eighty, or under 
ten years of age, or are grievously infirm, are exempted from being 
called upon to give evidence. An official also has the same privi- 
lege. He is not compelled to give his testimony in open court. 
Even when he is the plaintiff or the defendant in an action, he need 
not appear in person but can send some one to represent him. If 
his testimony is absolutely necessary, he can draw up a statement 
at home and send it to court. 

Another peculiarity in the Chinese system is that a judge ora 
magistrate can delegate another official to try a case for him. 
When the deputy holds court he exercises all the powers of his 
principal, and if he renders a wrong decision, he and his principal 
are equally held`responsible, 
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TOPIOS OF MALABAR LAW. 


THE RIGHTS AND REMEDIES OF JUNIOR MEMBERS. 


Brrornm we pass away from the subject of an anandravan’s 
right of maintenance, we must add a few words about the scope of 
that mght. We have already observed that it should include rea- 
sonable payments which, in the case of a male, he is bound to make 
according to custom for his wife and children, and the expenses of 
his education suitable to the position of thetarwad, and that in the 
case ofa female anandravan, the kallyanam or marriage expenses 
should also be inoladed. The right to maintenance must be oon- 
strued liberally ao as to include all such expenses as a junior is 
reasonsbly ehtitled to, in the same manner, as the word ‘ necessarios’ 
has been construed in English Law with reference to the liabilities 
which an infant may contract notwithstanding that he is incapable 
of binding himself by a contract, ‘necessaries’ have been held to 
include necessaries for an infant’s wife and children, the coste of 
preparing a marriage settlement, the expenses of the burial of his 
wife and children, or in the case of an iufant widow, of the burial 
of her husband; expenses of an infant’s teaching and instruction, 
and the costa of successfully defending a suit brought against the 
infant. See the cases collected in Chtily on Contracts, 12th Hdi- 
tion, p. 197. The question really is what expenses of an anandra- 
yan are & proper charge on the tarwad property. It is immaterial 
whether they can be brought strictly within the scope of the 
term ‘maintenance.’ The Travancore High Court held in Ayyap- 
pan Kaundan v. Raman, 9 T. L. R. 126, that a junior member who 
performed the funerals of a deceased female member of the tarwad 
was entitled to recover the coats from the karnavan who had 
neglected to perform them. The judgessay, “under the general 
principles of Hindu Law, it ia the duty of every head of a family to 
provide for the suitable funerals of deceased members of the 
family. The failure of this duty coupled with the fact that the. 
funeral was duly performed by some other member of the tarwad 
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entitles the person who performed the funeral and incurred the 
necessary expenses to demand from the head of the family the pay- 
ment of such expenses.” It may perhaps be doubted whether 
the rule is not stated in too wide terms. The karnavan is, no 
doubt, bound to have the funerals of deceased members of the tar- 
wad duly performed and to inour the expenses necessary therefor ; 
and it may be that any particular anandravan whose duty it is 
directly to perform the ceremonies would be entitled to recover the 
costa from the karnaven, if he fails to disburse them. But we 
doubt whether an anandravan who is not under any such special 
obligation and who is only under the same obligation as tho 
karnavan himself can claim to rocover the expenses of the funerals 
if He undertakes to perform them in consequencé of the karnavan’s 
neglect. AS 

In Gopalayyan v. Koongu, 5 T. L. R. 128, the Travancore 
High Oourt-held that the expenses incurred by an anandravan in 
defending s false criminal charge preferred against him could be 
recovered out of tarwad funds. ‘The reasonable expenses of main- 
taing the reputation of its members against unjust: attacks 
on ‘it are, in our opinion, a proper charge on the estate of 
thé tarwad. The amonnt which could be so recovered >rmuat 
necessarily depend upon the circumstances of each case and 
the means of the family. And it may be that the costs of every 
criminal prosecution, though false, may not be recoverable. The 
question would be whether the defence is reasonably necossary 
to maintain the reputation of any individual member and indirectly 
of the tarwad, A-member would probably find it difficult to recover 
the expenses of any litigation, civil or criminal, against him before 
the litigation itself is atan end; for he would have to establish 
that his case isa true one and thatit is necessary in the interests of 
the tarwad that the truth should be established. He would ordi- 
narily have toincurthe expenses himself in thé firat instance and 
afterwards recover the amount from the tarwad after the event 
has justified the expenditure. It would seldom be possible for him 
to recover ‘the expenses from the tarwad where he has failed in 
the litigation. i 

It is not possible to state exhaustively the expenses which _ 
may io particular cases be recoverable by a member out of the 
tarwad funds. But they should certainly not be confined merely 
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to the costs of maintenance in the narrow sense of the term. The 
karnavan has no larger rights in thia respect than any other: mem- 
‘ber, though as one having the command of the funds, he is generally 
able to treat himself very generously. 


We next proceed to deal with the rights of junior members to 
conserve the tarwad property and to the remedies which they are 
entitled to in order to enforce such rights, It may be stated once 
for all that no junior member can claim as of right to have the 
tarwad property improved or increased. The karnavan alone has 
got powers to do acts reasonably necessary or proper for the beneflt 
of the tarwad, and the anandravans have no power to require him 
to do such acts [n order to conserve the tarwad property it has 
been established by judicial decisions that an anandravan is entitled 
to institute a suit to obtain a declaration that any alienation made 
or any charge created by the karnavan is not binding on the tarwad. 
To hold otherwise, would indeed be practically to nullify his 
right in the tarwad property as he is not entitled to sue for parti- 
tion. The question is fully discussed in Motdinkutiy v. Krishnan, 
L L. R. 10, M. 822. In such a suit although it may be insti- 
tuted only by a single anandravan, it is advisable that all the 
members of the tarwad should be made parties, as, otherwise the 
judgment will not be binding on those who are not parties, and it 
would be open to them, in case the alienation is held to be binding 
on the tarwad, to institute fresh suite to establish that the alienation 
was improper :—See judgment of Muthusams Atyar, J., in the above 
case. The same rule is applied in the case of beneficiaries where a 
trustee is guilty of a breach of trust. Any beneficiary, however 
small his interest in the property may be, is entitled to aak the 
Court to preserve the trust property, but all beneficiaries should be 
parties to the action. (See Lewin on Truste). 

Amore difficult question is whether the anandravans -of a 
tarwad may institute a suit for recovering possession of property 
which has been wrongfully alienated by the karnavan. Ordinarily, 
the karnavan is the person entitled to possession, thongh in law 
his possession is the possession of the whole tarwad. When he has 
made an alienation which is not approved of by the tarwad and 
which is not binding upon it, it is not open to. him to sue 
to recover back possession of the property alienated, for the 
alienation is binding upon him. Itis not a void act, but is 
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capable of being ratified by the family. There can be no doubt 
that it is not open to any anandravan to recover possession 
of the property on his own behalf. But is it open to him to do so om 
behalf of the tarwad on the ground that the karnavan himself is dis-- 
abled from suing to recover possession ? There are certainly dificul- 
ties in holding that he is entitled to do so, for itis the karnavan alone 
that is entitled to hold possession of the tarwad property on behalf 
of the tarwad. If an anandravan be allowed to recover possession 
on behalf of the tarwad, different snandravans may recover 
possession of different portions of the tarwad property, and the. 
result would be to split the management of the tarwad and vest it 
in the hands of a number, of its members. This is both contrary to’ 
the spirit of the Marumakkathayam law and beset with practical 
difficulties. On the other hand, if, in such cases a suit for possession 
be not allowed, what is the remedy of the anandravans? No doubt 
it is open to him to sue to remove the karnavan, and in that case 
the sneceeding karnavan would be entitled to recover possession of 
the alienated property. But suppose the Court refuses to remove 
him on the ground that thongh the alienation complained of ig 
unjustifiable, the karnavan’s misconduct has not been so grave or 
continuous -or -persistent as to justify his removal. How is the 
property then to be recovered for the tarwad, seeing that the 
karnavan himself cannot impeach his own alienation unless it is 
void in law ? One course that suggests itself is to hold that though 
no decree may be passed in favour of anandravans, such a 
decree may be passed in favour ‘of the karnavan in a suit instituted 
by an anandravan or snandravans, As already pointed out, in 
a enit of this kind by any anandravan, the karnavan and all other 
members of the tarwad should be parties. The karnavan would bo. 
defendant as he cannot be'the plaintiff for the reason already statod. 
The question is whether a decree oan be passed in favour of a 
defendant alone. We.are familiar with decrooafin favour of the 
plaintiff and a defendant jointly, but a decree in favour ofa defend- 
ant alone is certainly uncommon. But the ‘objection is perhaps 
hardly applicable to the case,becauseit'may be said that the deores 
is in reslity in favour of the plaintiffs also, for the karnavan’s pos- i 
aeesion ia in law that of the whole tarwad. oe 
It may perhaps be objected that the course suggested, even. if” 
anobjectionable, does not provide a remedy adequate to the onsen’ 
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For.if the karnavan continuing in his misconduct does not exeonte 
the decree, the tarwad will lose the benefit of the decree Suppose 
the suit for possession is instituted after the alienee from the karna- 
van has been in possession for a period of ten years under his alie- 
nation, and a decree for possession is passed at the instance of 
the anandravanin favour of the karnavan who is a defendant in 
the suit, Ifthe karnavan does not execute the decree, the rights of 
the tarwad might be extinguished notwithstanding the decree, for 
the decree cannot affect the nature of the alienee’s possession which 
has all along been adverse to thetarwad. If it would be legal to 
passa decree vesting the property in the tarwad and directing 
surrender of possession to the karnavan-defendant, the effect of 
adverse posseasion till the date of that decree might be avoided, and 
if the ksarnavan neglects to execute the decree, the Court would 
no doubt remove him, and the succeeding karnavan might be en- 
titled to execute the decree ss an assignee by operation of law. But 
it is very doubtful whether the Court can pass such a decree vesting 
the property in the tarwad, as it does in the oase of appointment 
of a new trustee in suits under section 589 of the Code of Civil 
Procedure. | 
According to the English practice there sre cases in which 
one person may compel another to'lend hia name so as to allow 
a suit to be instityted in his name, Thus a beneficiary may 
compel a trustee to lend his name for asserting his legal right. 
See Lewin on Trusts, p. 971, and the cases at the footnote of 
page 972. But such a right does not exist in Indian Procedure. 
The Madras High Court has, in consequence of this difficulty, 
held’ that junior members may in such cases sue for possession 
on behalf of the tarwad. The question was raised in <nantan 
v. Sankaran, I. L. B, 14 M. 101. Collins, C. J. and Best, J. observ- 
ed, “ The karnavan is included as a defendant in this suit, and 
as he has failed to sue till 12 years have almost expired, we are 
of opinion that the suit by the junior members cannot be validly 
objected to.” The reasoning is not convincing, The same view 
was acted on in previous. cases, though the point was not raised 
or decided. See Sridevi v. Kelu Fradi, I. L. R. 10 M. 79. Ina 
subsequent case, the Court holds that a suit for declaration of ; the 
invalidity of an alienation cannot be maintained inasmuch as the 
plaintiffs, the anandravans, omitted to sue for possession. Bikutti 5. 
Kaliendan, it M. 287 ; ; see also I. L. R. Padamma v, Themana 
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Amma, I. L. B17 M. 282, This does not affect the authority of 
the decision in I. L, R. 10 M.-822, which holds that any individual 
anandravan may sue for a declaration |that an alienation is not 
binding on the tarwad, Ae already pointed ont, an individual - 
anandravan could not sue for possessionf{in his fown right. Such a 
suit oould be instituted by the whole tarwad or by some of the 
members on behalf of the tarwad making the other members parties 
to the suit. l 

In Travancore, it was held that the anandravans could not be 
allowed to sue for possession. In Appeal 155 of 1058, Narayana 
Pillay and Kunhi Raman Nayar, JJ., observed :—“ To allow anan» 
dravans to recover and retain possession of family lands is to ignore 
the position of the karnavan and to reduce him to a nonentity. 
If the karnavan is acting against the interests of the tarwad, the 
remedy is by a suit to remove him.” The Madras view, however, 
has been accepted in more recent cases. , The full Court held in 
Manny v. Nilakantan, 12 T. L.R. 211, thata suit for possession by 
the anandravans is maintainable. ‘lhe Oourt observed, “A de- 
claration by a Court thata given alienation by the karnavan is 
improper and not binding on the tarwad to which the property 
appertains does not do complete justice to. the tarwad injured if 
such declaration is not to be followed by immediate restoration to it 
of the possession, aud a Court of equity should not refuse to do com- 
plete justice.” The Oourt expressed the further opinion that on 
the recovery of possession by the tarwad, the, harnavan would be 
entitled to hold and manage the property on behalf of the tarwad, 
The subsequent decisions of the Travancore High Oourt are in 
accordance with the view propounded in the above case. 

It cannot be doubted in Madras also that if the anandravan 
obtain a decree for possession, the karnavan would be entitled to 
obtain possession for them for management on behalf of the tarwad. 
The view that has been adopted by the Madras and the Travancore 
High Oourts ; rotects.the interest of the tarwad, bat it may be 
doubted whether it is ttrictly in accordance}with law. 

Besides obtaining a declaration that any alienation is invalid, 
the anandravan would be entitled to sue for removing the 
karnavan, or in case where such a remedy is necessary, to an 
injunction to restrain the defendant from the commission of any 
att which is highly injurious to the interests- of the tarwad. Such 
aright is possessed by a cestus que trust as against the trustee, 
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when he can satisfy the Court that the trustee is about to pro- 
ceed to do on act not authorized by the true scope of the trust 
See Balls v. Strutt, 1 Hare. 146. Suppose a karnavan ia about 
to dispose of the whole tarwad property wrongfully, it can hardly 
bo doubted that the anandrayans would be entitled to restrain him 
from doing so, and would not be compelled to wait until he com- 
pletes the wrongful act and then to sue to set aside the alienation. 
So the anandravan would be entitled to an injunction against 
waste. No doubt, a very strong case would have to be made out 
before the Court could be induced to interfere to restrain the 
karnavan in the discharge of the duties of his position. But there 
can be no doubt that the Court possesses the power and would use 
it where necessary. 


We do not think that the anandravans would be entitled to 
sue for a mandatory injunction requiring the karnavan to act in 
s particular way, for that would be to ask the Court to substitute its 
discretion for his, All the anandravans, evenif unanimous, have no 
power to require the karnavan to act in a particular way, and they 
cannot seek to do so by means of a suit for injunction. It need hardly 
be observed that none but the karnavan can deal with the tarwad 
property, or act on behalf of the tarwad, however proper such 
dealing or act may itself be. Thus all the anandravans of a tar- 
wad cannot contract a debt even in a most urgent case s0 as to 
bind the tarwad property. To allow them to do so would be 
practically to ignore the existence of the karnavan. 





THE COURT OF WARDS AMENDMENT BILL. 





Tue Court of Wards Bill now under the consideration of the 
Madras Legislative Council marks in some respects a distinct 
advance in the direction of paternal or rather grand-motherly : 
legislation. And we are afraid that some of its provisions are 
hardly defensible, or consistent with the liberty of the subject. 
It is far from our purpose to suggest that paternal legislation of 
any kind is altogether objectionable. The tendency of modern 
times, on the other hand, is to recognise the right and indeed the 
duty of protecting the weak and the oppressed even against their 
own acts. But it is highly necessary that care should be takene 
that in the anxiety to do so no restraint is placed upon those who 
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are quite able to take care of themselves.and that the rights of 
those who dealt with persons, sut juris and perfectly sane, should be 
duly safe-guarded. The law in the European countries has not 
neglected the interests of those who though not insane or lunatic are, 
either by nature or by habit, incompetent to manage their own 
property. The statute books of France, of Germany, of Italy, 
and of other countries in Europe contain enactments which deprive 
prodigals, in a more or less degree, of the liberty of dealing with 
their property; and wo think, itisa step in the right direction 
that the Court of Wards Bill has empowered the Court of Wards 
to take charge of the estates not only of minors, incapable women 
and proprietors adjudged to be of unsound mind, but also proprie- 
tors “incapable of managing their own property owing to any 
physical or mental defect or infirmity unfitting them for the 
management of their property.” (Section 8). Besides, s proprietor 
may, on his own application, get himself declared an incapacitated 
proprietor, if the local Government is satisfied that it is expedient, 
in the public interests, that his property should be managed by the © 
Court of Wards, and the Court of Wards may, in such cases also, 
assume charge of the proprietor’s eatate. 

But while we approve of the extension of the scope of the 
Cout of Wards’ jurisdiction, we cannot but express our strong | 
disapproval of the provisions of sections 8 and 47 of the Bill, 
which give absolute powers to the Government to determine 
whether the conditions requisite to give jurisdiction to the Court 
of Wards to assume charge of an ecatate, have been satisfied in 
any partioular case. The provisions of the Bill, in this respect, 
are a departure fromthe principle of Regulation V of 1804 which 
gives no such finality to the decision of the Government as to 
“whether it has the power to take charge. of an estate. In no country 
in, Harope is such a power given to the Hxecutive Government. . 
The law of prodigals in the Huropean countries is summarised in 
an article in the Law Quarterly Review for 1900 by Mr. C. T. H. 
Wrights, at page 57, which is well worth perusal; and it will beseen 
from it that alike in ancient Rome and in the modern countries of 
Germany, France, Italy and Scotland, a judicial finding that a person 
is a prodigal is necessary before he can be deprived of the manage- 
ment of his estate. In Rome the power to adjudicate.one a prodigal 
waa vested in-the prætor whose jurisdiction to hold an. inquiry 
depened upon a preliminary decree of a magistrate. 


Pants Ži & x] THN MADRAS LAW JOURNAL, “821 


In France, a complaint of prodigality has firat to be made to 
the presiding Judge of the tribunal competent to inquire into the 
matter. But before a final adjudication oan be made, several other 
requisites have to be complied with. The opinion of the family- 
council ‘has to be obtained, and if, after this, the Judge decides 
against the alleged prodigal, he has still a right of appeal. In 
Germany, two different systems of law are said to obtain, 
one in which the French Law with certain differences has 
been adopted and in which the French Law of prodigals is appli- 
cable, and another system, where the German Customary Law 
is in force. But in the latter system salso, no one can be declared 
a prodigal without a judicial decision that he is unable to manage 
his own estates. The Austrian Law is the same as the- German 
Law. The Italian Law is the same as the Roman Law, and there 
are provisions in the Scottish Law alao with respect to prodigals 
borrowed from the Roman Law. In England, perhaps the only 
provision which, excepting in the osse of minors and lunatics, 
deprives any person of the management of his property is contained 
in the Act of 1890, sec. (116d), which provides that “the powers 
and provisions of this part of the Act, relating to management and 
administration, apply toevery person not so detained and not found 
a lunatic by inquisition, with regard to whom it is proved tothe 
satisfaction of the Judge in lunacy that such person is, through 
mental infirmity arisicrg from disease or age incapable of manag- 
ing his own affairs.” The Indian legislature stands alone in 
desiring to give to the Executive the power to decide finally 
whether any person is a minor or unable through bodily or mental 
infirmity to manage his own estates. Act XXIV of 1899, the 
Central Provinces Court of Wards Act, S. 5, gives a similar power 
to Government. The proposal in the Oourt of Wards Bill to veat such 
a power in the Madras Government is certainly strongly disaproved 
by the native community, If this provision becomes law, the deci. 
sion of the Government, based it may be upon the biassed views of 
a Oollector or the misrepresentations of inferior officers, would be 
unimpeachable by a proprietor who may have the misfortuse to 
be pronounced mcapable. We see no reason why such a change in 
the law should be introduced. There is no reason why the Govern- 
ment should be afraid of an appeal in the ordinary tribunals of 
justice against its own decision regarding the incapacity of a pro- 
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_ pridtor. . Itris inthe. least degree improbable: that,.if it acts with 
any reasonable degree of care, such an: appeal would be ‘made. 
Past experience. gives ‘no.ground for such apprehensions. “But 
.assuming'that ill.grounded appeals ‘to the judiciary are possible 
ror -likely, we are indeed strongly of opinion that they. should 
not be-disallowed in a matter so graveas the right dfa-person to 
manage his own estate. There is-no-reason why the Government’ 
should-not, in doubtful cases, get a previous adjudication ofthe, 
incapacity of any proprietor whose eatdte'it resolvesto take up. 
-Provision may’ be made in the Bill for enabling it to do so, but if’ 
it has so much -confidence in its own decision that it considers the 
resort to such an adjudication unnecessary, it ought to be prepared 
to take' the risk ofits opinion being reversed bya Court of Justice. 
It may be that-the amount of mischief ‘that this provision is 
actually calculated to do, is not likely, after all, to be very: great ; 
but-still, we: believe it is likely to produce a-feeling of insecurity’ 
which it is in the ‘last degree unwise and impolitic to engender. 
The precedents in ita supportare weak and it is certainly -unae- 


cessary and inexpedient. 

In- andther direction-an amendment of ‘the section ‘will’ be 
dovitabie. ‘It seems to-us that specified relations of a: proprietor 
auch/as-his wife and children’ may’ be given the right’to apply for 
an ‘adjudication that he is incapable of managing’ his property. Such 
a provision is to'be found ir the law of France, Itåly aud Germany. 
Section 16 empowers Government to declare a proprietor incapaci- ' 
tated if itbe satisfied ‘that it is ‘expedient in the publio intereste., 
thit-such property should’ be managed’ by the Oourt of Wards. ‘In - 
another-article in this number-this provision has ‘beon criticised, and . 
we wuld express our'tonourrence in the remarks made therein. 
But with reference to this section also, we think that specifidd re- 
latives of the proprietor shuld have the rights to apply to declare; -` 
him incapacitated. The ‘Act contains several provisions seriously, : 
affecting the ‘rights of creditors. But we'do not deal with phem» 
as we entirely agree with the views expressdd in the communicated 
article on these and’ other provisions of the Bill, inthis number. - 
“We shall probebly: ‘deal with some other sections of the Bill qn.a, 
fattire oocasion. e E 
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THE COURT OF WARDS AMENDMENT BILL, FROM A. 
OREDITOR’S POINT OF VIB W—~(Communizated).. 


fa 





We confine our observations in this article to the sections of 
the, Act applicable to estates falling within section 16of the Bil 
which reproduces in substance the provisions of section 2 of Madras 
Aot. LV of 1899 which amended Madras Regulation V of 1804. We 
note that, exoept in a few respects, the Bill substantially reproduces 
the provisions of Act IV of 1899 in so far as it relates to such 
estates. We need hardly observe that the principles and provisions 
of Act IV of 1899 were extremely novel and far-reaching in their 
consequences and produced grave apprehensions in the minds of 
those affected by it and of the public and naturally underwent’ 
severe criticism both within and outside the Council. The 
Bill does not embody any of the results of the working of Act 
IV of 1899 since its enactment into law, and dées not afford any 
relief from ita stringent provisions to the creditors of proprietors 
declared incapacitated under the Act. We think the present oppor- 
tunity should not be lost of reconsidering the principles of Act IV 
of 1899, and even if the Council is not prepared to repeal the’ Act’ 
altogether, it is necessary in bare justice to the creditors that its 
provisions should beso modified as: to ameliorate their condition. 
We shall deal with the principal sections relating to’ proprietors ' 
who are declared incapacitated on their own application. Section 
16 lays down that on the application of a proprietor, the Local 
Government may declare him incapacitated “on being satisfied that 
it is expedient’in the publio interests that such property -should be 
managed by the Oourt.* The section does- not require that the 
Government should be satisfied that-it is practicable to liquidate 
the debte of the estate within a reasonable tire. It is submitted 
that it is extremely inequitable to those who have claims against 
the'estate or the proprietor that the estate should be taken up by. 
the Government, and their right-to enforce the claims be postponed. 
to-a period of twenty years under the provisions of the Act and 
the rules-framed underit, There is absolitely no reason, why in 
order to save & préprietor who has not deserved to be the owner 
of‘his estate, and who, to judge by the past, does not deserve to be 
its owner-in the future, the claims of. honest. creditors-should be > 
indefinitely postponed unless a clear conclusion can be opme-to, that 
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to do so would be the means of saving the estate without least in- 
jury to several people, vis., creditors, &c. It cannot be “ expedient 
in the public interest” that a number of creditors should be very 
seriously injured and some of them possibly absolutely ruined. The 
Jhansi Encumbered Estates Act (XVI of 1882), section 5 and the Sind 
Encumbered Estates Act (XXII of 1896), section 4, both enact that 
before an estate is taken up by Government in consequence of the 
indebtedness of the owner, a. enquiry must be held into the sufficien- 
cy of the property to dtecharge the debts against it, and that the 
Government should be satisfied of the practicability of discharging 
the debts within a reasonable time. Past experience of the working 
of the Madras Act IV of 1899 also shows that such a provision 
is indispensably necessary. It should, therefore, be enacted, that 
before a proprietor is declared incapacitated under section 16, 
the Government shall hold an enquiry about the amount of the 
debta of the proprietor and the income and resources of his estate, 
and that it shall record proceedings stating reasons to the effect 
that it ia satisfied that it will be practicable to liquidate the debte 
within a reasonable time in case the estate be taken up by the 
Court of Wards. 


We may next refer to section 56 of the Bill. It empowers 
the Oourt of Wards, with the sanction of the Government, to re- 
lease and give up property of an incapacitated proprietor within 
two years of the notification of its assumption of management, if 
the Court finds it impracticable to liquidate within a reasonable 
time the debts of the proprietor. The section is caléulated; no 
doubt, to minimise the consequences of the Court of Wards taking 
up any estate without satisfying itself about the practicability of 
ultimately saving it. The necessity for making use of it will be 
greatly diminished if our suggestion that Government should record 
proceedings before it authorizes the Court of Wards to assume 
charge of an estate that it is reasonableand probable that the debts 
could be discharged, should be acceded to. But it is no doubt 
possible that even when previous enquiry has been made and the 
conclusion come to of the propriety of taking up an estate, subse- 
quent events may show that the conclusion formed was incorrect 
and it is necessary to authorize the Court of Wards to relinquish 
the eatate if such should be the case. But the provision in S. 56 
of he Act is not sufficient to safeguard the interests of creditors, 
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If should be provided that the Court of Wards should within two 
years frame and subject to the local Government a scheme for 
the liquidation of the debts. This would afford some guarantee 
that the Court of Wards will use its powers of relinquishment 
unless it is reasonably certain that the debts could be discharged 
within a reasonable time. The Sind Encumbered Estates Act and 
the Chutia Nagpore Act, S. 1], and the Oude Talukdars Act, S. 17, 
do contain provisons requiring the Manager to frame a liquida- 
tion scheme within a reasonable time. We would further suggest 
the insertion of a further provision that the Government may, if it 
considers that there is no probability of the debts being liquidated 
within a reasonable time, direct that the Court of Wards to give 
up the estate. 


We shall next refer to the provisions of sections 24 and 25 
of the Bill. Section 24 authorizes the Oourt of Wards-.or rather 
the Collector, with the sanction of the Court, to dispossess usufrac- . 
tuary mortgagees of the properties they are in possession of under 
the mortgages, and section 25 deals with leases granted by the 
incapacitated proprietor. The provisions of section 25 are very 
different from those of section 24. Seotion 25 is intended to enable 
the Court of Wards to obtain relief on behalf of its ward where 
any lease has been granted by him for an inadequate consideration. 
The Oollector in such cases is entitled to demand such additional 
consideration as he deems to be just, but his decision is liable to be 
contested in the District Court. If the lessee fails to pay such 
additional consideration as may be fixed by the Collector or the 
District Oourt as the case may be, then the Collector is entitled to 
dispossess the lessee. The section is intended to relisve the ward 
against the consequences of an unfair barguin, and though no 
doubt it goes beyond the remedy to which he would be entitled 
according to the ordinary law, it cannot be objected to on the 
ground that'it is caloulated to do injustice tò others. It has 
moreover to be noted that it is only leases granted not more than 
three years before the assumption of the Estate by the Oourt of 
Wards that can be impeached by the Oourt of Wards ‘under 
this provision. Section 24 presents a contrast to section 25.' The 
Collector has unlimited power to dispossess all mortgagees under 
Section 24, whatever the date of the mortgage might be ; ‘and it 
is not limited tọ cases where the proyisions of the mortgage, are 
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impeached’ as in any way unfair. It is not easy to conceive on 
what'ground sach wholesale and unconditional power to dispos- 
sess‘ all-usufructuary mortgagess’ could be supported, If it iB 
intended” to embié the Court of Wards to judge of the TesOUTOES 
of the estate or to develop them, that reason would be equally 
applicablé to the case of lessees. It may be said that a lessee 
bargains for and obtains the right to possess and enjoy the property 
léxsedont for a certain term; while in a mortgage a+ mortgagee’s’ 
right: whioh is to recover his money and his interest from the mort- 
gaged property is only collateral to his main right’to the money 
itself: But this argument, though it looks specious is in reality very 
fallacious ; for, as.a matter of fact; a person who lends money on 
usufructuary mortgage, yery often does so, because he obtains the 
right thereby. to enjoy the property for a time, and this is especially 
the-caae, where he agrees to forego the right to call for his money 
for a-number of years. In many cases, a transaction is both a lease 
‘and a mortgage, and it is not easy tossay thatit is the one more than 
the otber, and it is often only anaccident that it ia in form a‘mort- 
gago.and not.a lease. It would be easy to evade the provisions of 
the section by splitting the transaction into two in the eye of the 
law, by having a lease and applying the rent towards the payment 
of the debt which may be secured by a separate instrument of 
mortgage. The Jhansi Encumbered Estates Act and the Sind. En- ' 
cumbered states Act are more considerate to the mortgages. They 
allow him to be dispossessed only after a liquidation-scheme haa, 
been framed. When that is done the security itself ceases according 
to those Acts. They are really statutes of Bankruptoy,and there is. 
not much hardship in the provision, that aftera scheme has been ` 
framed, to liquidate the debts, all securities should cease to exist 
and. mortgegocs ahould give up possession of their securities. But 
the provisions of the Bill are of. an entirely different character. | 
They do not throw. on the Oourt of Wards. the responsibility of ` 
framing a scheme- for the discharge of the debts and:domot give 
the creditor the right to demand.payment at any. time. 

We question the justice of the provision for the dispossession of |. 
all. usufructuary: mortgagees without distinction, especially, before _ 
the, Gourb. of Wards has-been able to finally decide for itself . 
whether it;would. continue-to keep the estate; after judging for.. 
itadlf whether:it could discharge:the debts of the proprietor withim.: 
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areasonable:time. ;Itcannot:be.ssid rthatit i ie necessary to, take 
possession at once in order that the Court of Wards might be-able 
to judge of the resources ofthe restate. There conld certainly ke 
no difficulty in inspecting the.estate and in judging of its capacity 
with the -help of the accounts of the past without actually taking 
possession; and section 24 dees not. authorise the Oollector-to. take 
possession of any portion of the estate that:has. been leased after the 
expiration of two years, when the .Court.of Wards is apparently 
finally to decide for itself whether it.would be,possible to.save the 
Estate. If itis not necessary to dseposaess Jessees-at once, tt iss 
equally not necessary to dispossess mortgagees ; and as already, point- 
ed out the difference between a lease and mortgage is. often. eal? one 
of form and not of. substance. 


Section 24 does. not even provide that the. Collector should give 
reasonable notice before . requiring &. mortgagee: to, give up posses- 
sion. ‚He may require him to doso “at the end of the current-reve- 
.nae;year.” Fhe section does not enact that the - requisition:te quit 
should allow the mortgagee any.time-within which todos. Itis 
certainly. fair. that reasonable notice should he given. ‘The absence 
-ofsnch a provision is calculated to cause extreme hardship. in many 
cases, It.would be very dificult for amortgagee.-who has » been idis- 
possessed: to collect the arrears: of renta-due to:him frem tenants; 
he would lo'e his hold on. the Kurnam and the other village officers 
and probably find it.difioult even.to ascertain-what arrears sare 
due to him from, particular. ryota. 


‘We . refer: next to section'42 of the Bill- which deals with the 
regulation, of the expenditure of the estate and the-appropriation of 
theincome, Apparently the Government-wishes to give thy Court of 
‘Wands full and unrestricted power: in the regulation‘of the expen- 
iditure df ite ward’aestate:and in spending the incomes of the estate 
for-any. purpose and: in any manner’ the court pleases, -For though 
section 42‘does:lay down elaborately in‘detail rules for regulating 
the expenditure and rales: of: priority: amongst different classes of 
expenditure, the whole: thing ie precéded by the words “ unless the 
Court otherwise directs.” This implies that the court máy direct 
otherwise than.as laid down in the-section and there is no limita- 
tion om the power of the Court to ‘direct otherwise.’ Weare certainly 
ofvopinion -that:no :sach pewerishotld be given -to the’ Court of 
Wards,;and:that.the words atthe:beginning-of section'42' “uhless 
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the court otherwise directs” should be omitted. The charges includ- 
ed in class I of the section are given precedence over the charges 
ineluded in classes II and III. The liquidation of debts is placed 
in class IT. Olass I includes, besides the expenses of management . 
and the public taxes, “the charges necessary for the maintenance, 
residence, education and indispensable religious observances of the 
Ward and his family.” It seems to us that this is a direct violation 
of the rights of a usufructuary mortgagee under his contract} and 
we are not sure if it is notinconsistent with the provisions of section 
24, clause IV of the Bill which provides that where a usufructuary 
mortgagee is dispossesed of the property ‘mortgaged to him, the 
mortgage-money due to him and interest shall be recoverable “on 
the security of the property mortgaged and of the rents and profita 
arising or socruing therefrom subsequent to the date of such dis- 
possession in the same manner as if he were a simple mortgagee 
under instrument of such property, and of such renta and profits.” 
Seotion 42 materially affects the security which section 24, clause 
1V, gives to the dispossessed usufructaary mortgagee over the 
income of the property mortgaged to him. Section 42 should be ' 
modified so as to aathorise the Court of Wards to defray the 
charges of the maintenance of the proprietor and his family out of f 
the income of those properties only which were not usufructuarily 
mortgaged to any creditor. Again class II includes besides the 
liquidation of debts and charges on account of rent, ceases or 
demands due to any auperior landlord in respect of any land held 
on behalf of the ward and all expenses of maintaining the whole 
estate of the ward in an efficient condition, and all charges on 
account of religious observances of the ward and family donations 
befitting the position of the ward. According to the section the 
Court of Wards is at liberty to defray the charges included in class 
I in any order it pleases, and to postpone the liquidation of debts 
due to any mortgagee to the expenses of litigation of the whole `, 
estate, and of maintaining the whole estate in an efficient condition . 
and even the charges of religious observances and gifta to others. 

Is is difficult to support a provision empowering the Oourt of 

Wards to make gifts before discharging debta; and the provisions 

entitling the court to prefer the costs of litigation of. the whole. 
estate and of maintaining the whole estate in an efficient condition 

seem to bein reality opposed to the provisions of section 24, clause IV 
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which is intended to give the usufructuary mortgagee a substitute 
for bis right to the usufruct onder his contract with the mortgagor. 
So far as usufractuary mortgagees are concerned, they should be 
debited only with the cost of management and of litigation of the 
property actually mortgaged to them, and they should not be 
charged at all with the charges | for religious observances, dona- 
tions, &e. 


We think es that a usufroctuary mortgagee should be 
declared entitled to an annual account of the incomes of the pro- 
perty of which he is dispossessed, and of the expenses charged 
against it. Such a provision would act as a check upon the gene~ 
rosity of the Court of Wards towards ita ward at the expense of 
creditors; and it will enable the creditor to satisfy himself that he 
is not unfairly treated. 


Sections 11 and 59 of the Bill give to the Court of Wards 
power to recover, as an arrear of land revenue, all expenses incurred 
by it in giving immediate protection to a disqualified heir under 
section 10, before it resolves to take up an estate and all expenses 
incurred on account of any property under its charge and not defray- 
ed from such property during the Oourt’s superintendence. The 
result would be that all encumbrancers must discharge all such 
arrears themselves at the risk of their security being swept away 
in case of their failure to do so whilé an encumbrancer who pays the 
arrears will not get for his money the lien that the Oourt of Wards 
was entitled to. Under section 11, if the Court of Wards incurs . 
expenses for the temporary custody and protection of the property 
of the person, but if it is afterwards found that he was not a dis- 
qualified heir st all, and that the Court of Wards had no jurisdiction 
to take up his estate, still the expenses unnecessarily incurred are 
to have precedence over all prior charges. Again, suppose, the 
estate of an incapacitated proprietor is released by the Court of 
Wards after it has been taken possession of by it, and the Court 
has not recovered the amounts of some heavy litigation concerning 
a portion of the estate, a person who has a mortgage over a very 
small portion of tho estate not concerned in the litigation will have 
to pay up the coste of the litigation at the risk of his property 
and being sold. Such a provision is entirely novel and unnecessary, 
and the interests of the Court of Wards will be sufficiently prb- 
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tected, by its being declared that the expenses referred in sections 
11 and 59 shall be a charge on the estate. 


We must draw attention next tothe important provision 
of the Bill dealing with enquiry into the claims against the estate 
of an incapacitated proprietor. The Bill in this respect merely 
reproduces the provisions of Act IV of 1899. The Collector or the 
Regulation Collector, is empowered to hold an enquiry, but at the 
same time is bound to make only such enquiry as he may deem fit 
(See section 21). The enquiry apparently is not judicial in its 
character. The claimant is not entitled to be heard; he is not 
entitled to adduce evidence of his claim. But at the sama, time he 
is bound to produce every document in his possession or under his 
control relating to his claim if required to do so by the, Collector 
or the Regulation Collector, and he is also bound to produce a true 
copy of every document. If he fails to produce any document, such 
document is declared inadmissible in evidence in any suit which 
the claimant may institute against the ward for the establishment 
of his claim in the Regular Courts of Justice. The Collector’s deci- 
sion which is to be confirmed by the Court of Wards is not treated 
by the Bill and could not be treated as a judicial adjudication, and 
section 21 provides consequently that nothing in the Act.shall be 
construed as precluding any claimant from continuing or instituting 
proceedings in any Court in respect of any claim. Supposing a suit 
is instituted by a claimant the Collector or the Regulation Collector 
is the representative of the ward in the suit so instituted. Seotion 
49 expressly provides that every ward shall sue and be sued in the 
name of the Collector in charge of the property of the ward. The 
result is the Oollector is to be furnished by the creditors with all 
the evidence they intend to rely on in support of their claim in 
court, and the Oollector is then to have the advantage of such 


previous knowledge in condacting the suit instituted by the claimant - 


against the ward. We venture to state that a provision of law entitl- 
ing one of two litigant parties to be informed by his opponent of 
all the documentary evidence the latter intends to rely on without 
any corresponding obligation to disclose to his opponent any of the 
evidence that he intends himself to rely on is an extraordinary one, 


and we cannot conceive what justification there can be forsuch one- . 
sided legislation. Suppose a claimant has already instituted a suit. 


in court ; there is nothing to prevent the Collector from still enquir- 


i 
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ing into the claim and from insisting on getting hold from his ward’s 
adversary of all the documents he intends to rely on before disclos- 
ing his own case to him. This is opposed to the fundamental: rule 
of justice that a party is not entitled ordinarily to discovery before 
he has stated his own defence. If the scheme of the Act allowing 
a non-judicial investigation: by the Collector should be maintained, 
we think that in fairness it should be provided that any claimant 
may require that all enquiry, into his claim shall cease when he has 
filed a suit in the Regular Courts to establish his claim. Olause H 
of section 10 provides that if the claim is pending adjudication in 
any court, it shall be sufficient to produce a certified copy of the 
plaint instead of giving particulars of the claim as required by. the 
section in other cases. But Clause III of the sume section seems 
to empower the Collector to require the prodaction of all documents 
in all cases, including those in which a suit was pending at the 
time of the notification inviting claims and those in which a suit, 
is filed after a claim is put in. No useful purpose is served by 
entitling the Collpctor to proceed with the enquiry into a olaim 
after the claimant has instituted a suit inthe Regular Oourte. The 
award of the Court of Wards will not be even admissible as evi- 
dence in the suit. We therefore think that a claimant should be 
given the option in case he filea a suit in the Regular Court, of. 
requiring the Collector to stop all enquiry into hia claim, and he, 
should not be compelled to produce before- the Collector the docu- 
ments in support of his claim. Section 19 requires as already. 
pointed out that every document produced shall be accompanied 
by a true copy of the same. This may work very harshly in cases 
where the documents consist of account books menging over many 
years. The provision, no doubt, saves both labour and expense to the 
estate of the Court and the Ward, but it entails immence expen- 
diture and anincaloulable amount of labour and hardship on the 
claimant; and if the claimant has instituted a suit in the Regular 
Court, it serves no other purpose than to fyrnish his adversary with 
copies of the documents whioh he has to rely on. We think there- 
fore that clause 4 of S. 19, should be omitted. Such a provision 
might be fair, where the adjudicating officer is acting judicially as 
a Court; bat itis unfair where the officer is only the representative 
of the debtor, oven though such debtor be a Ward of the Court of 
Wards. We have made the sbove suggestions with respect to sections 
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18 to 28 on the assumption that the scheme of the Act allowing 
-a non-judicial investigation of claims by the Collector is to be 
retained. But we are of opinion that such ® svheme is objection- 
able. We fully recognize the advisability of providing for a speedy 
settlement of claims against the estate of an incapacitated pro- 
prietor. Theordinary Courts of Justice are not likely to be æble to 
devote sufficient time for the investigation of such claims to settle 
them with as much speed as may be desirable. We think that in the 
circumstance the proper course would be to appoint a Bpecial Judge 
to enquire into judtctally and decide all claims against the estate 
after taking all the evidence that both the claimant and the Collec- 
tor as the representative of the ward may have to adduce. It may be 
enacted that an appeal shall lie against the decision of such officers 
‘to the High Court, where the value of the claim is more than 
Rs. 5,000 and to District Court in all other cases; and in the latter 
class of cases a second appeal on questions of law. only may be allowed 
to the High Court. Such a scheme would be in accordance with the 
principle adopted by the Legislature in several othér Acts, such as 
the Boundary Marks Act, the Forest Act, the Rent Recovery Act, 
&o., where it is deemed desirable to appoint special tribunals for 
dealing with certain classes of litigation in the first instance, The 
scheme proposed by the petitioner is also in accordance with that 
adopted in the Jhansi Encumbered Estates Act. There is, of 
course, no objection to'a District Judge or a Sub-Judge being 
appointed a special officer under the Act without prejudice to his 
ordinary duties where such a course is deemed practicable. 





NOTES OF INDIAN OASES.. 





Narasingh Misra.c. Lalji Misra—I. L. R., 28 A. 206 :— 
-Article 120 of the Limitation Act is held applicable to a suit 
against the sons upon a debt due by the father. This appears to 
as to be wrong. The learned judges following the decisions in 

. Ramasami Nadan v. Ulaganatha Goundan, 22 M. 49, and Malle- 
sam Naidu v. Jugala Panda, 28 M. 292 hold tbat the time 
begins to run against the sons at the same time as against the father. 

e Those decisions are also authority for the position that the cause of 
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action is one and the same against both father and son. If this view 
were correct, it would follow that the same article applies to a suit 
against the sons as against the father. The Allahabad Court seems 
‘inclined to hold that the causes of actiou ure different (See. 21 A. 
801). But this position is hardly defensible in the face of their 
view that.the cause of action against the sons does not arise on the 
death of the father, but at the same time as the cause of action 
against the father himself. Can st be held that there is only a six 
years period against the sons when 12 or 60 years are available 
against the father upon a charge or mortgage? The learned 
judges themselves seem to admit that the son cannot continue 
liable on the ground of a six years period being available if against 
the father the action is barred, three years having elapsed from the 
date of the cause of action. It would be quite anomalous to hold 
that because a decree has been obtained against the father and 
kept alive, article 120 witha six years period applies to a suit 
against the son. What if a decree had been obtained against the 
father immediately after the oanse of action arose or allowed 
to become barred before 6 years elapsed from the date of the 
cause of action? Would a suit against a son then be in time? 
If thethree years rule would apply to a snit against the son 
inheriting property from his deceased father though he,is only liable 
because he is his father’s representative, why should a different rule 
apply because he gets ancestral property by survivorship, or 
because he is sued during the father’s life-time, because the father’s 
share of the family assets is insufficient. It seems difficult, there- 
fore, to justify the view that Art. 120 has any application. 
Nagappa v. Venkata Rao,I. L. R., 24 M. 265 :— We are 
unable to agree with the decision of Shephard and Davies, JJ., that 
a provision for re-entry on default of payment on the due date 
_ contained in a decree vf Court could be relieved against. The deci- 
` sion in Shirekuls Timapa Hegda v. Mahablya, I. L. R., 10 B. 485 
dissented from in the case under notide commends itself to us, and 
_We can see nothing in the Privy Council case of Roy Balktshen Das 
7v. Rajah Run Bahadur Singh, T. L. R., 10 O. 805 to detract from 
the weight of the reasoning in the Bombay case. Weare aware 
of no rule of construction peculiar to a compromisé decree which 
can justify the Court in not strictly carrying out the directions of 


the decree. . 


384 THE MADRAS LAW JOURNAL. . [voL XI, 


Jagannatha Raov. Kamaraju, I. L.R. 24 M., 284:—We must 


confess weare not satisfied with the reasoning of the court in this case 
or the soundness of the conclusion arrived at, If the law were impo- 
tent to punish a person who haa done what the accused in this case 
did, there might be reason to regret the result. We are afraid that 
that feeling has led to the conclusiqn arrived at by the learned judges. 
The short facta of the case were that a father had sent his daughter 
to live with her sister under the care and custody of that 
sister's father-in-law for a temporary but indefinite period. And 
the learned judges admit that he was s lawful guardian for the 
time being within the meaning of the section. He got her married 
to a person of his choice without the knowledge of the father, 

Two questions arise 1, was the girl at that time in the lawful 
guardianship of her father? 2, was this a taking of the girl out of 
the father’s custody ? The fact of the marriage has nothing to do with 
the criminality of the act. The learned judges hold that, although 
the temporary custodian was the lawfol guardian, the father also, 


was the lawful guardian at all events when the girl was married - 


which was not the purpose for which she was in the temporary 
custody. It is argued that the custody of the temporary guardian 
terminated the moment when the girl was attempted to be given in 
marriage. The case does not appear to us to be analogous to that 
of a school- mistress in charge of a girl at school, when the girl does 
not cease to be under the guardianship of her parents. We are not 
satisfied that there is any analogy. For the custody of the school- 
mistress does-not appear to us to be guardianship. But assuming 
the court was right in holding that the father was also the lawful 
guardian, the second requisite of the section has not been complied 
with in that there was no taking of the girl out of his custody. It 


ig clear law that if a girl leaves a parental homeand has been away — 
for days with the intention of living gway and a stranger takes. 


her from one place to another there is no taking of the girl ont of 
the oustody of the lawful guardian and therefore, no offence. If 


we assume that the guardianship of the temporary custodian , 


terminated in law the moment he began to live with the girl ina 
manner not authorised by the father and that the girl continued in 


und reverted to the guardianship of the father, even then there | 


was in fact no taking her ont of his custody, and therefore no. 


offence, within the section. 


i 
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Radhakrishna t. The Collector of Jaunpur, I. L. a 28A, 220— 
The Judicial Committees held in this case that where the High 
Court set aside an order refusing to cancel an ez parte decree and 
remanded the application to be disposed of on the merits the order 
of remand was not a final order from which an appeal lay to the 
Privy Council. In Rahimbhoy Htbibhoy v. Turnar, 18 I. A. 6, the 
- Privy Council held that a judgment determining the defend- 
ant’s liability to account was a final judgment within the meaning 
of section 595, though upon account being. taken it might tarn ont 
that defendant was not liable to pay anything at all - 


Again in Syed Mushar Husein v. Bodha Bibi, 22 I. A. 1 
where there was an order of remand in form the High Court 
determining the genuineness of a will, the Privy Council held 
that as the question of the genuineness of the will was a 
substantial question in the case, the order of the High Court 
was final and fell within section 595. It would seem to follow 
that an appeal woud not lie generally from an order of remand but 
where such order determines the substantial question in the case 
it would fall within section 595. The distinction appears to be 
rather fine, Section 596 which merely requires finality in the 
order as a condition for leave would appear to be satisfied. if the 


order set the question : at rest so far as the Court pronouncing it is 
concerned. r 


Ste e A 


SUMMARY OF RECENT CASES. 


BankrupleyIrustee—Duaclaimer—Unprafiable Contract— 
Bankruptcy Act, 8. 55. 


In re Bastable—Hez parte The trustee [1901], 2 K.B. 518 0. A. 

' S. 55 of the Bankruptcy Aob enables:the trustee in bankruptcy 

to get rid of onerous property of the bankrupt.- It does not give 

him power to repudiate a contract because repudiation would be 
more beneficial to the estate. 


A. person agreed to sell a lease he had from a third person and 
_afterwards became a bankrupt. The trustee in bankruptey without 
repudiating the lease itself wished to repudiate the contract of sale. 
It was held by the Court of Appeal that he could not do this under 
the Bankruptoy Act and that the SNAUE interest which had 
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passed to the vendee under the contract of sale could not be affected 
by such disclaimer. 





Mortgage—Clog on redemption —S hares — Oorenant to see mori- 
gages employed as broker. 


Oarritt v. Bradley [1901], 2 K. B. 550 0. A. 


The defendant who held a large number of shares in a company 
and had a preponderating voice in its affairs executed a mortgage 
of the shares to the plaintiff stipulating by way of a collateral advan- 
tage te the mortgagee thatthe defendant should sce that he was em- 
ployed asthe company’s broker for the sale of teas or pay the amount 
of commission which he would have earned had he been so employed. 
The question arose whether this stipulation was a clog on redemp- 
tion and could not be enforced. The court of appeal held that this 
stipulation to procure the brokership of the company or pay the 
amount of commission that might have been earned was nota clog on 
redemption and might be enforced. The argument was as follows :— 
A collateral advantage might be stipulated for. See Biggs v. 
Hoddinott [1898], 2 Ch. 807. Redemption is beld to be clogged (1) 
where on redemption something more than principal, interest and 
costs has to be paid to the mortgagee. See Broad v. Selfe, 11 W. 
R. 1086 and Cf. Potter v. Edwards, 26 L. J. (Cb .) 468 and Mainland 
v. Upjohn, 41 Ch.D. 126, and (2) where the mortgaged property, on 
redemption, comes back to the mortgagor in a worse cohdition than 
it was when it was mortgaged. See Rice v. Noakes [1900], 2 Ch. 445. 
This particular case, their Lordships said, did not fall under either 
of these heads. The agreement no doubt furnishes a motive to the 
mortgagor to retain the shares that he might continue to have the 
controlling voice’in the company’s affairs and so indirectly fetters 
the transfer of shares. But such indirect effect on the value of the 
shares may arise even if the stipulations had been entered on the 
occasion of an advance on the personal security of the defendant, 
and will not make the covenant a clog on redemption. 





Advertssement of reward for return of stolen property—Dog— 
Larceny Act, 8. 102. N ; 

Mirams v. Our Dogs Publishing Company Ld. [1901], 2 K. B. 
564.0. A, 
* An advertisement promising to give a reward for the return of 
a stolen dog and to ask no questions of the person who returns’it 
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is prohibited. by 8. 102 of the Larceny Act; he who advertises and 
he who prints or publishes such advertisement are liable to 2 penalty 
uuder that section. 





Practice - Particulars—Director’s lability—Statements in 
prospectus—Damages— Reasonable. grounds to belisve—Dsirectors 
Inability Act. 

Alman v. Oppert [1901], 2 K. B. 576 0. A, 

In an action for compensstion for false statements in a pros- 
pectus, the defendants pleaded that they bona fide believed the 
statements to be true and that they had reasonable grounds for the 
belief. It was held by the court of appeal that the defendants 
should deliver particulars of the grounds of their belief, so as to 
ensble the plaintiff to know the nature of the case they have to 
meet, 





Master and servant— Negligence of servant—Servani of one 

lent to another—Control. . 
Waldock v. Winfield [1901], 2 K. B. 598 OG. A. 

A. company carrying on the business of iron-founders entered 
intoa contract with the defendant,whereby the defendant undertook 
to supply the company a van, horse and driver for the purpose 
of delivering goods to their customers and the company 
agreed to pay for them at a certain rate per month. The company 
were responsible only for the payment of money and they did not 
seem to exercise any supervision over the van or driver. The driver 
in delivering a girder to a customer negligently hurt the customer’s 
servant, and the question was whether the defendant as master was 
liable for the servant’s negligence. The court of-appeal held that 
the servant was under the control of the defendant and that the 
defendant was liable. 





Divorce—Pracitce—Oommisston—Nottcs of application not 

served— Coste. i 
Vallentine v. Vallentine [1901], P. 288. 

In an action for divorce an urgent egs parte motion for a com- 
mission for the examination of witnesses out of the jurisdiction was 
granted af the risk and expense of the applicant, as there was no 
time to serve the petition on the respondent. 
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Compensation for déath—Alten—Colltston on High Seas-— 

Negligence of British subject—Fatal Acotdents Act. 
E Davidson v. Hill [1901], 2 K. B. 606. 

Held by Kennedy and Phillimore, JJ., dissenting from the deci- 
‘sion of Darling, J. in Adamy. British and Foreign Steamship Com- 
pany [1898],2 Q. B. 480, that the benefit of the provisions of the Fatal 
Accidents Act.goes as well to foreigners as to British subjects and 
that the relations of an alien who had been killed in a collision 
‘between Bfitish and foreign ships were entitled to sue for compen- 
sation. Mr. Justice Darling laid it down as a general principle 
of law that the Acts of Parliament do not apply to non-resident 
aliens unless the language of the statute expressly refers to them, 
The cases, their-Lordships said, which might seem to support this 
view of the scopeof the Acts of Parliament all related to acts ofa 
special and exceptional kind. The Fatal Accidents Act was of-as 
different character and must be held to enure for the benefit. of 
foreigners aleo, especially asin the case of injury short of death, 
there could be no doubt thatthe injured person could have sued for 
the tort. Whether an action of the kind could be maintained as 
against an alien causing death or not, the action by an alien 
against a British subject was held maintainable. 





Accord and satisfaqtion—Jotnt and several debi Discharge of 
one debtor— Hating uishment—Intention—Circumetances—Construc- 
tion of release—Judgment debt. 


Inve E. W. A. [1901], 2 K. B. 642 O. A. 


The principle of law that the release of one of two joint debtors 
under a joint and several obligation operates to release the other 
also applies as well to judgment debte as to any other obligation. 

An instrument which is wide enough to operate as a complete 
release, may yet be construed in the light of surrounding cir- 
cumstances to operate merely as & promise not to proceed 
against a particular debtor. But where there is nothing in the 
surrounding circumstances to necessitate such restrictive construc- 
tion, the language of the instrament which is wide, enough to 
operate as a complete release cannot be controlled by any specula- 
tions as to the pore intention of t the creditor 3 in granting the 


me > -> © = x as Be 
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' , Where the release deed stated that cash and bills were accepted’ 
“in full discharge of all claims by theCapital:and Oounties Bank, 
Limited, against Mr. B. in connection with the Professional and. 
Trades Papers, Limited,” and the amount of the cash and bills 


_received was exactly half the amount of the claim against two joint 


debtors, it was held by Rigby and Collins, L. JJ., Romer, L. J., 
doubting, that there was nothing in the language of the instrument 
or in the surronnding circumstances to support a oes construc- 
tion of it. 


_ , Master and servant—Agreement to engage and employ Work 
not given but wages patd—No breach of contract. 


Turner v. Sawdon & Oo. [1901], 2 K. B. 658 C. AL 

Where a company who had agreed to engage and employ a 
servant as their representative salesman on a monthly salary refused 
to employ him in that capacity, but were willing to pay the monthly; 
salary, the*court of appeal held that there was no breach of contract, 
Stirling, L. J. hesitating. 

The court conceded that if the payment to the servant took 
the form of commission and was not a monthly salary, the servant 
might insist on being allowed to earn his commission. See Turner v, 
Goldsmith [1891], 1 Q. B. 544, It seems to have also been conceded 
that where the contract showed that actual employment was one of 
the considerations which induced the servant fo enter into the 
contract, then the servant may insist on work being given to him. 
See Bunning v. Lyric Theatre, 71 L. T. 896. The present case 
was held not to fall within either of these rnles and the word 
“employ” was on the authority of Emmens, v. Hiderton, 18 0. 
B. 495; 4 H. L. 624 held in conclusive. The doubt entertained 
by Stirling, L.J. was whether in cases like this where the display 
of skill or constant practice at the work isan important consider- 
ation with the employe, a contract on the part of the master to 


employ him should not be implied. See Fechter v. Montgomery, 88 
Beay. 22. 





Nogligence—Fright—Nervous shock—Injury—Damages. 
Dulieu v. White & Bons [1901], 2 K.B. 669, 


The causing of merely mental pain unaccompanied by any 
physical injury is not actionable. But where physical injury” “has 
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resulted froma nervous shock caused by a reasonable fear of 
immediate personal injury, an action for damages will lie. Victortan 
Railway Commissioners v. Coultas, 13 A. U, 222 dissented from, 





Fraud—Loas to one of two innocent persons—Loss to be borne 
by him whose conduct has made fraud possible. 


Farquharson Brothers and Co. v. King & Co. [1901], 2 K. B. 
697 0. A. 2 


It is a genergl principle of law that where by the fraud of 
a third person one of two innocent persons has to suffer loss, he 
whose conduct has enabled the third person to commit fraud 
should bear it. See Idckbarrow v. Muson, 1. E. R. 425, and Hender- 
son & Co. v. Walliams [1895], 1 Q. B. 525. But a person cannot be 
said to have enabled another to commit fraud, merely because his 
act facilitated the perpetration of frand; he must have done 
some act which was intended fo be acted on by that other per- 
son who committed the fraud. For instance where goods were left 
with another for safe custody and he fraudulently sold it, the 
depositor has not, within the rule, enabled frand. But if another 
was authorised to sell only under given ciroumstences but he ex- 
ceeded his authority in selling, the case is within the rule and the 


asle is therefore good. É 


Where certain timber merchants, the plaintiffs, instracted a 
dock company with whom their timber had been warehoused to 
accept the delivery orders of a clerk of theirs and the clerk frau- 
fulently sold timber to the defendants and gave delivery orders 
after first getting the goods transferred to himself under an assum- 
ed name and obtained payment from the defendants, the question 
was whether the defendants or the plaintiffs should bear the loss 
arising from the fraud of the clerk. The Court of Appeal held 
(Stirling, L. J., dissenting) that the‘plaintiffs’ conduct had enabled 
the clerk to commit fraud and that they should bear it. Sisrling, 
L. J. however was of opinion that the defendants were not misled 
by any apparent authority in the clerk and did not in fact know 
anything about it and that the defendants could not complain of 
the negligence of the plaintiffs who owed no duty to them either 
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as ‘individuals or as members of the public. He therefore was 
disposed to hold that the plaintiffs were entitled to succeed not- 
withstanding tho fraud of their clerk. 





Will—Heirs and Asstgns—Construotion. 
Milman v. Lane [1901], 2 K. B. 745 0. A. 


The words “ to the heirs and assigns of A” do not mean to 
A’s heirs or assigns but to the heirs of A and thetr assigns, | 





Contract—Asstgnment—Inecrease of Burden. 
Tolhurst v. The A. P. C. Manufacturers [1901], 2 K. B. 811. 


Where the effect of an assignment of a contract is to increase 
the burden imposed upon the other party to the contract, he may 
rescind the contract and refuse to be bound by it. A con- 
tract in favour of a vompany to supply 750 tons of chalk per woek 
and as much more as may be required for their mannfacture of 
cement was assigned to another company doing cement business on 
a much larger scale. Held, that the supply of chalk for the re- 
quirements of the new company involved an increase of burden and 
that the other party was therefore justified in refusing to supply 
chalk to the assignee, 





Debt—Asstgnment— Notice— Priority— Partnership—A ssign- 
ment by different partners. 


Marchant v. Morton, Down & Co. [1901], 2 K. B. 829. 

A debt owing toa firm was firet transferred by one partner 
to the defendant and afterwards the same debt was transferred by 
the other partner to the plaintiffs. The plaintiffs gave the first 
notice, to the debtor, of the assignment. It was held that the 
plaintiffs were entitled to priority. 





Dsvorce— Desertion— Reasonable owouse. 


Synge v. Synge [1901], P. 817, O. A, 
A wife who has been long living away from the husband 
by consent cannot complain of the husband’s adultery as con- 
stituting desertion. Even if desertion could be alleged by hêr, 
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she conld not allege it to be without reasonable cause, when she 
has herself wilfully and without cause refused to permit marital 
intercourse to him and so driven him to live away from‘her. 


Hasement—Light—Derogation from grant—Butlding site. 
Pollard v. Gare [1901], Oh. 884. 
Where by an agreement in writing the owner of building 
lands contracted to grant a lease of a plot when a house of a given 


degoription was built thereon,and in puranance of the agreement the 


house and land were afterwards leased, the principal that a man 
cannot derogate from his own grant is applicable not to the vacant 
land but to the house built thereon. 

The principle is not the less applicable merely because the 
adjoining lands were shown in a plan as intended to be built upon ; 


it can only be excluded by an express reservation or by proof of: 


an existing building scheme. It was therefore held in this case 
where there was neither reservation nor a building scheme that the 
purchaser of the adjoining plot might be restrained from building 
on it so as to prevent the access of light to the house demised. 


Company— Winding up—Inqutdator—Removal—Issuing cir- 
oulars to shareholders pending application to remove—Contempt. 
Inre New Gold Coast Exploration Company [1901], 1 Oh. 860. 
Pending an application to remove the liquidator of a company 


in a voluntary ‘winding up, the applicant issued a circular to the 


other shareholders, asking them to support his application. Held 
that as. the circular would not interfere with the due trial of the 
application, it was nota contempt of Court and that he should not 
be restrained from issuing the circular, Coats v. Chadwick [1894], 
1 Oh. 84, and In re Crown Bank, 44 Ch. D., 649 held wrongly decid- 
ed on this point. 


x 


Morigage—Trust for sale—One of the irustecs a boneficiary— 
Mortgage by him—Subsequent morigage by him—Subsequent mort- 
gagee’s notices to other trustess—Priority. l 

Lloyd’s Bank v. Barson [1901], 1 Ch. 865. 
One of the trustees for sale of land having been also a bene- 


ficiary entitled to a share of the sale proceeds, he mortgaged his - 


bare successively to two persons, The second mortgages after 


Fate a, 


Nee 
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making due inquiry of the trustees took the mortgage and gave 
notice to them. - The first mortgugee could rely only upon the 
notice to his mortgagor. Held on the authority of Brown v. Savags, 
4 Drew 685 that the second mortgagee had priority. The case of 
Brown v. Savage proceeds on the view that the notice to the 
trustee-beneficiary is not enough because the object of notice is 
frustrated and he is enabled to fraudulently mortgage the property 
a secoud time. This assumes that the object of notice is to enable 
subsequent mortgagees or purchasers to ascertain by a reference the 
trustees whether the chose in action has been already assigned by the 
beneficiary. But one may well doubt whether that is the object of 
notice, for it bas been declared in many cases that the trustees are 
not bound to answer the questions of the intending assignee and 
that the prior assignee owes no duty to subsequent possible assign- 
ees ; and that the only object of notice is to reduce the property 
into possession as far as ite nature will permit. 





Vendor and purchaser—Sale—Right of resctssion—Deposst— 
Lien on rescission. 
Whitbread & Co., Limited v. Watt [1901], 1 Oh. 911. 
When the purchaser of property reacinds a contract of sale in 


‘exercise of a power conferred on him by the contract to rescind it 


under certain circumstances, he will be entitled to a lien on the 
property for the amount paid under the contract. The lien is not 
confined to the case where the contract goos off for want of title in 
the vender. So held by Farwell, J., following Rose v. Watson 
(1864), 10 H. L. O., 672, but dissenting from the dictum of Lord 
Justice Kay in Rodger v. Harrison (1898), 1 Q. B. 178-4, 





JOTTINGS AND CUTTINGS. 


The appointment of Sir Andrew Scoble and Sir John Winfield 
Bonser as members of the Judicial Committee in the place of Lord 
Hobhouse and Sir Richard Couch will certainly not add to the 
reputation of that body. _Of Sir John Bonser we know nothing 
except that he was Chief Justice of: Ceylon. We cannot regard 
this as a qualification for the very high judicial office to which he 
has been called. The Chief Justiceship of Ceylon is no guarantee 
for the possession of superior legal attainments andis no evidenee 
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of a knowledge of Indian laws and customs. The appointment of 
Sir Andrew Scoble to the Law Membership may be regarded as 
indicating the low water mark of appointment to that office, His 
tenure of office in India marked his incapacity for coping success- 
fully with the legislation of the Empire. As pointed out by the 
English Law Journal “it would be idle to pretend that he has 
acquired any real (or any) reputation as an Indian Jurist.” 
Though we are quite in accord with the Law Journal that appoint- 
ments to Judicial Offices in India in recent years have fallen below 
the standard which the interests of the empire demand, we do not 
think that no better snocessora to Lord Hobhouse and Sir Richard 
Couch could be found. One cannot resist the suspicion that even 
these high judicial appointments have some sort of connection with 
political considerations. Sir Wiliam Markby, Sir Rymond West 
and Sir Charles Turner have proved themselves far more capable in 
their respective spheres and will certainly not fall below the standard 
of Sir Richard Couch. It is a pity that the concerns of this vast 
Empire seem to occupy but a very humble place in the councils 
of the state. 


Amicus Curte :—We wonder why the High Court of Madras 
does not seek the sasistance of professional gentlemen in cases 
involving questions of importance when none is retained by the 
party interested. The practice appears to be common in Bombay of 
the Court asking a pleader to argue a point of law as Amicus 
Curtw. It is hardly necessary to point out that a judgment arrived 
at after argument at the bar is likely to be more correct than if no 
professional assistance be rendered. It cannot be.that this simple 
expedient of improving the quality of judgments in unrepresented 
cases involving questions of difficulty has not occurred to our 
Judges. We cannot suppose that there is any feeling of distrust 
in argumentg at the Bar which form one of the corner stones of our 
modern judicial system. And yet the fact is there that in our 
experience no professional man has stood up in Madras to argues 
case as Amious Curis. There is plenty of legal talent eager to 
render assistance if requested to do so. The publicand the profes- 
sion are entitled to know why the High Court has not availed itself 
of the professional assistance so ready to hand. 
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French Legislation in 1900.—The legal Rate of Interest:— 
The only measure of general importance-was the law of April 
7th, 1900, reducing the legal rate of interest from 6 per cent. 
to 5 per cent, in commercial matters, and from 5 per cent. to 
4 per cent. in non-commercial matters. It is not generally 
known that the law fixes a maximum rate of interest charge- 
able even by contract, By» law of 1807 this maximum was 
fixed at the rate of 6 per cent. and 5 per cent. for commercial and 
non-commercial matters respectively. These rates continued until 
1886, when the rate of interest in commercial matters was made 
free to be fixed as- suited the contracting parties. In non-com- 
mercial matters however, the rate of 5 per cent. continued to ` be ‘a 
limit beyond which the contracting parties could not go. The new 
law makes no change in this, but simply provides that when the 
parties have not contracted to the contrary, the rate: shall 
be reduced from 6 per cent. and 5 per cent. to 5 per cent. and 
4per cent. Thus the maximum rate allowed by law to be stipu- 
lated on mortgages, which are non-commercial matters, is 5 , ppr 


“cent; but where no interest is agreed upon, it would be 4 per cent; in 


commercial matters, the parties can fix the interest. they choose, 
and if none is stipulated, the rate is 5 per cent.—Journal of the 
Socisty of Comparatice Legislation, 
ia ; ' 

A refugee tenant of Ladysmith and Rent.—There was: a 
Roman citizen, we know, who purchased a farm at ita full value 
the day after Canns and received the thanks of a victorious Senate 
for not having despaired of the Republic. The defendant in Rahim 
Abdool Rahman v. Esop Suliman (21 Natal Law Reports, N. L., 
Part IV, 188) was not cast in this heroic mould. He was in the 
antumn of 1899 lessee of a house in Ladysmith, then threatened with 
investment by the Boers, and hot being so confident of the issue 
as he of Rome—at all events, disinclined to risk the situation—he 
quitted the demised premises at the end of October, 1899, and 
did not return till he couldjsafely do so, viz., at the beginning ’ of 
March, 1900. He was ready to pay rent till the end of October, 
and from the beginning of March, but he disclaimed liability for 
the intervening months on the ground that he was prevented from 
occupying the premises by the Queen’s enemies, and he had “his 
disclaimer allowed by the Oourt. “It makes little difference,” 
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said Gallway, O. J., “ whether the defendant left, the premises 
from actual dgnger or from apprehension of. it to come ... .. vit 
wad a danger to his life to return, and a danger to his.berty. : He 
tendered Tent for the months of October, March and April, and 
I think that is all he is bound to pay. “ This is in accordance with 
BRoman-Dutch Law as stated in Van Leeuwen (Kotze), p.. 175; 
n. (g), that. a lessee effectually deprived of the oqcupation -or use, 
of the premises oan claim an abatement; of rent unless he has taken, 
all risk upon himself. It strikes ns in England as novel, wo are so, 
accustomed to leasee’s covenant for quiet possession being restticted 
tos his own acta and the sots of those orng, through him, 
but this is the mere practice of conveyancer.” The word “demise” 
carries at common law an implied covenant for quiet possession 
against all the world ; it is one of the first things ‘abgnt which: the 
conveyancing novice has to be warned.—Ibid. | 
ate ; s.i 
Breach of Promise of Marriage in France.—Not the least salua 
tary of the uses of a study of comparative law is that it holds up w 
mirror to our’ national complacency. Our English freedom in the 
matter of marriage, for instance! It is one of the points on which 
We plume ourselves, and we are apt to bestow a corresponding 
pity on the foreign nations. with whom affairs of the heart are 
t arranged,” and yet in this very point of pride—free choice in 
marriage—we stand indirectly censured by the law of Franoe, one 
of the recipients of our pity, for by the law of France all promise 
of marriage are invalid, And why? Because at lovers’ perjuries 
they say, Jovelanghs? No; “ Comme portant atteinte a las 
liberise slismite qui doit ewister dans les marriages.” Theirs is the 
true freedom apparently, not ours atall events, down to the irre- 
wocable, “I will” there is a locus penttentia which need not be 
purchased by damages i in a breach of prowise action. 


Nevertheless, French law lends‘no faveur to inobustemey? 
and if actual special damage (prejudice) canbe shown to’ have 
resulted fmm non-fulfilment of the: promise, the amount of ‘anh 
damage “can be recovered” as where the engagement has ‘been 
announced, gay, in the Society papers and the refusal to marry" is 
calculated. to injure pputation or where la grossesse de la fills 
has resulted or expenses been incprred ; but-lose af. tho aan $ 
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an-establiahment. is not prejudice, though that word has a vide 


- signification, moral as well as legal. Butin any cabe the damages 


are due ews`delioto, not ex contraciu.—Fbidi 
ram 

Actions by Prisoners.— What would an ancient or medieval 
tribunal. have said.to.an action for damages by a prisoner against 
the Crown for injuries by an accident in prison—e. g., having his 
eye injured by the burating of,the glass gauge of a machine which 
the.prisoner was set te watch? It is rignificant of the progress 
of. humanitdrianism that.such a claim should have been fully and 
sympathetically discussed by the Supreme Court of New ‘South 


Wales (Gibson v. Young, 21 W. 8. W. Ro Part 1, 7), 


ot ‘In England an action of this kind could not be maintained. 
owing to the immunity enjoyed by the Crown, but it is otherwise 
in New South Wales. There the claims against the Colonial 
Government Act, 1876, gives a right of action against the Govern- 
ment for a tòrt committed by the Govérnment by its servants and 
places the Government as defendant in exactly the same position 
as a private citizen; but it.is one thing to admit the general. 
principle and another to say that it is not subject to exceptions 
on the ground of public policy. As -Lord’ Hardwicke onée said, 

Political arguments in the fullest sense-of the word, as they 
concern the government of a nation must: be, and always have been, 
of great weight in the consideration of the Court,” and-the Court in’ 
the! New’ South Wales case was guided -by this view of public: 
utility. - If once it ‘were known that a prisoner could’ bring- an. 
action, whether well or- ill founded; against a gaol official or the 
Government; thb firm control 80 vitally essential in prison life would, 
be: Yoat: Discontended ` prisoners; as the Court:pointed! oùt, would 
be endoutaged to‘bring ‘actions on-the allegation that their food was: 
unfit for’ consumption; that their cells were badly ventilated or 
othetwixo unfit for occupation ; that insufficient bedding’ or unsuit-: 
able ‘clothing ` Was supplied to -them;; that they were compelled to 
take tow mich exercise: dr'do boo much hapd-work, in-consequencd 
of ` which they suffered-in health ; and a - hundred-other | pratexta. 
might Be put forward by them as grounds for harassing the-suthori- 
ties in like‘mannér. - The result. would be that the management of, 
gaols wild be ten out of the hands of skilled officials and would 
be sepladed by the anéertain: ang unskilled. management, of the 
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Jury box. The care and consideration shown to prisoners under 
the prison system of the Colony make it very unlikely that the 
denial of a right of action will encourage harshness or negligence 
by gaol officials,—Itad. 

* 

“ Weat African Studies, by Miss Mary Kingsley—Spirsie as 
Policemen.—Miss Kingsley might call her picturesque writing 4 
“word swamp,” but there is nota dull page init. These Studies 
teem with interest. The chapter on “ African Religion and Law,” 
for instance—what a vista of new ideas it opens up to the student 
of Comparative Jurisprudence. Not without meaning are the two.— 
religion and law—coupled together, for in West Africa the spirit 
world pervades and animates everything. As Miss Kingsley hu- 
mourously puts it “the spirits put into a charm are the police force,” 
and much more effective. Your human policemen can be evaded 
or outrun if you steal a few potatoes from a field, but the spirit 
policeman cannot be so circumvented when he hangs alone up in a 
bit of rag or put inside a little horn on guard over an African farm. 
He will most certainly have you, and you will swell up and “ bust,” 
‘You will see this,” she says, “ strikingly illustrated when, as you 
walk along a bush path far from human habitation, you notice a 
little cleared space by the side of the path ; it is neatly laid with 
plantain leaves, and on it are various little articles for sale—loaf 
tobacco, a few yams, and so on—and beside each article are go 
many stones, beans or cowries which indicate the price of cach 
article, and you will see, either sitting in the middle of the things or 
swinging by a bit of Yie Yie froma branch above, Egba, ora rela~ 
tion of his—the market god—who will visit with death any theft 
from that shop, or any cheating in price given, or any taking away 
of sums left by previous customers. Yon can always tell which. 
are the articles already paid for things taken and which are those 
you can take and welcome if you pay cash down, because those for 
sale have the prices marked up. Again, the plantation of a Ba’ 
Akele, or Fan town, are not in the manner of fenced-in back 
garden ; they are. open clearings, sometimes a mile from the town 
they belong to. Sometimes for weeks at a time no one of their 
owners is near them by day; at night the slaves, or lower members 
of the family, go up to the little hut in them and scare off the 
gorillas, elephants, bush cows and hush pigs, but during the yda 
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there is nothing to guard them from human robbers but the biar. 
Algo there are the spirits who are kept and fed in little miniature 
huts on the verges of the plantain towards the forests, and whose 
work it is to help the human owner to keep down the evil weed - 
spirits that invade it from the forest. Or you can take a canoe and 
drop beside the slimy banks of any oil river you choose, and you 
will see quantities of fish traps, every one of them guarded, and 
practically efficiently guarded against human depredations by 
charms ; or away in the Gorilla land forest, you will see, miles from 
any sign of human life, piles of out billets of ebony, or rubber vines 
each with its bian on, and if yon were a Fan, desirons as is commor 
with Fans, of taking those things, you would hold it policy first to 
kill the human owner of them wherever he might be.”—lbid. 
‘ee 

Discharging a Volunteer wtthout a hearing,—Inter arma silent 
leges receives a fresh illustration from a recent New South Wales 
decision (He-parte Byrne 21, N. B. W. R., Part II, 98). 


If there is one principle of justice which we are accustomed 
to regard as more elementary than another, it is that a man shall 
not be condemned unheard, but the Salus republice, the exigencies 
of military discipline may: require even this to be dispensed with, 
In the case in question a volunteer—s corporal in the New South 
Wales National Guard—wes summarily dismissed by an order 
signed by the Commanding Officer in these terms.: “It is notified 
for. information that Corporal 8. J. Byrne is discharged from this 
date under clause 28, para. I, of the Volunteer Force Regulation.” 
Act of 1868, para.1, empowering the Commanding Officer to discharge 
any volunteer either for disobedience of orders by him while doing 
any military duty with his corps, or for other sufficient cause, the 
existence and sufficiency of such causes respectively to be determin- 
ed by the Commanding Officer. On receiving the notice, Byrne 
wrote to the Commanding Officer asking who had preferred a 
charge against him and. what was the nature of the offence, to 
which the officer replied, “In my opinion there existed a suff- 
cient cause for your discharge, and ofthe existence and sufficiency 
of such cause I am the judge”—Stc volo, Dic jubeo, 

Thereupon Byrne refused to. deliver up his arms, and the cage 
came before Justice Cohen, who was not prepared to part with the 
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wholesome maxim, audi alieram pariem, in favour of despotic 
power, seeing no particular danger to discipline in giving a volnn- 
tée? an opportunity of defending himself, but much injustice in 
dismissing him disgraced withont it. But the court of appeal did 
not accept his view. “This is.a purely military matter,” said the 
Chief Justice, “and this Court cannot constitute itself a Court. of 
Appeal fror military tribonals....To hold otherwise might, lead-to ` 
very serious ‘results’and to-the subversion of discipline. If wa 
held that it was opén-to the magistrate to enquireinto the legality 
of a -Voluntéor’s: dismissal, this would follow, that, in every, Cage - 
where a commanding oficer- has acted érrdfeously, a prohibition > 
would lia, ` or, again, whenever. volunteer was improperly dis- 
charged, an action would lie.. That &ppears to me to be the reason 
why, in all the caseg which haye, been cited to us, it has been 
held that the Oourts cannot interfere-with the decision of military 
tribunals unless they act entirely. outside their jurisdiction, as, for 
instance, where they try a man who is not amenable to military 
jarisdiction, or where an officer exercises a power which the law 
has not conferred upon him. In the present case, the commanding 
officer acted within his jurisdiction and therefore we cannot inter-' 
fere. At the samè tite, * continued the Ohief Justice, ‘I trust that 
in tine hundred’ and ninety-hihe cases’ ont of a thousand a coms 
manding officer of a volunteer corpi will not discharge a man for- 
misconduct or neglect’ without giving him ‘notice ‘of the charge and 
an opportunity of defending himself. Buch a course is only right 
and just and in accortlance Fik the British spirit of fair piega aiu 
Ibid. 7 es — Baer 


e Set Si gy t j l a 
<- A Forensic-Striks.—In the ‘reports of decisions in the’ Courts fe 
Ceylon in 1900, kindly communicated to this Journal by. the Colonial: 
Secretary, is dn acoeunt of an application probably ‘wholly novel, - 
The plaintiff, a methber of ‘the Municipal Qouncit of Oolombo, sued: 
the defendant , Acting Mayor of the Council, for libel. The defendants 
appointed’ a piòotor (solicitor) to‘sct for him, and instructed him: 
to retain ‘art’ advotate to appear for him, The proctor made an affi- 
davit stating that tle Acting. Attorney-General and all the leading 
advocates practising on the Civil Side of the Colombo Gourts had. 
declined to..qct for. him, Advocate ical for‘ the defendant 
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applied to thé Court that Counsel be assigned to tho, defendant 
Tt waè admitted that no retainer and no fee had beon formally. 


offered. The Court refused the request, for the following reagons 
-given by Bonser, C. J.:— 


“ The application is one, so far as I know, without a sdai 
in this land. It is said that the plaintif has engaged a certain 
numbér of advocates whose names are mentio ned, who are respect- 
able men in respectable practice, to appear for him, and that others 
who dre equally respectable have declined to nppear for the 


‘plaintiff, because they are afraid that they may in some way or 
‘other be involved in litigation. It is said that the Acting Attorney- 


General thought it advisable not to act for either party, jn 
view of his being a law officer of the Crown. Ido not quite gee 


‘how his being s law-officer of the Crown is an impediment to his 


appearing in this case, 

“ But he is not the only law officer of the Crown. It may be 
that it is desirable that one of them should be free to take an 
unprejudiced view so as to be ableto advise the Government, but 
there is another law officer of the Crown and it does not appear 
that any application was made to him or to any of the CrownCounsel, 
I notice too, that there are other members of the Bar of standing 
and position who have.not been applied to by the defendant, and 
under these circumstances, I do not see that there is any foundation 
whatever for this application even if it had been quite clear that 
this Court had the right to interfere. I do not say that it has no 
right to interfere. Ifa party to litigation should retain the whole 
roll of advocates, it would amount to s public seandal and might 
occasion’ injustice. In that oase, this Court might feel justified in 


“interfering, but no such case has been shown to have arisen here. 


There sre a number of competent advocates who have not -been 
applied to, and there ia no reason that I know of why these 
géntlembn should not take up the case.”—Journad of the eee f 
Comparative Legislation I bid.. 

' Jurisprudence in Philology :—In her Wat eae of the. 
Revistd De Legislation, published’ in Madrid, is. an artiocle-on 
“The Crizhinal Law in Primitive Spain” by Senor De Rado, 
which shows,’ among other things, how philological and jndicial 
ihq airies may aid one another. He proves chiefly with the aid of 
Gdstics estu divo Thericos, that there are points of affinity between 
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ancient jurisprudence of the dwellers of the south of Spain and 
thé EKabyles ‘inthe nòrth' of;Africa. A second point brought’ ont 
is the existence in Spain of traces of Dharna-coercion of a debtor . 
by sitting down in front of his house. Maine illustrated its exist- 
ence in India and Ireland, and modern investigators have found 
vestiges of it among the Iberians. A third point, still more novel, 
is the existence in primitive Spain of a relation known as Devotto 
or a relationship described by Plutarch and alleged to-be wholly 
independent of feudalism. The fourth point, the most novel of all, 
is the evidence that there existed in Spain a class corresponding to 
the Brehornsin Ireland. The article suggests an impression that 
much similar work might be doneinother parts of Hurope. Un- 
fortunately, the race of scholars of whom Jasob Grimm was th e 
greatest—juriste as well as philologists—is almost extinot.—JI bed. 
"x 

The fact that a promise to refrain from marrying was void, 
when it was made as a mere incident of a contract by a woman to 
live with and take oare of a person during his life, is held in 
„King v. King (Oxis) 52, L. R. A, 157, not to preclude her from 
recovering the consideration promised after she has fully perform- 
ed the services which she had agreed to perform—The Lawyer's 
Co-operative Publishing Company, Rochester. 


ae “REVIEWS. 





The Indian Review (Vol. I), for Decomber 1901 :— 

. The Indian Review has completed the second year of its exist- 
ance and we must congratulate Mr. G. A. Nategan upon the success 
. .of his magazine. The articles are as interesting and. readable as 

the matter is varied. Altogether itis one of the brightest perio- 

dicals in this country and reflects great credit upon the enterprise, 

energy and ability of Mr. Natesan. We hope the popularity of the 
_Journal will continue to grow in the future as in the past. i 


- 
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Law and Practice inrelation to Companies, by Messrs. Rawlins 


and Macnaghton, 1901, (85s.) published by Messrs, Butterworth 
& Co., London :— 


The chief merit of this bock is the consolidation of the 
neamerous Companies Acts from 1862 to 1900 and of the Com- 
panies Clauses Acts from 1845 to 1889. The provisions of law con- 
tained in these enactments are so scattered that it must be of great 
help to lawyers to be able to find them arranged in the form of 
a more or less systematic code. The notes are brief and well 
arranged and printed separately at foot so as not to distract the 
reader who wishes to refér to the sections of the Acts themselves, 
The appendix contains the varions Companies Acta separately 
printed in chronological order. Having regard to the maltitude 
of enactnents in this department of law, the consolidation of them 
attempted in this book must render it welcome to lawyers. 





Hund book of Criminal Cases reported in the Indian Law 
Roports, Bombay Series, Vols I to XXIII, by D. E. Cranenbargh, 
published by B. Baral, Buw Street, Calcutta. 


A mournful interest attaches to the appearance of this volume 
which completes the verbatim reprint of Criminal Cases reported 
in the Indian Law Reports from 1876 to 1899. The publication of 
this volume was followed within a few weeks by the death of Mr. 
Cranenburgh who rendered a great service to the profession by hia 
cheap re prints of many of the Acts and reports. The series of 
Hand-book of Criminal Cases now completed will furnish practi- 
tioners in Criminal Courts with all the decisions in Criminal Law 
reported in the Indian Law Reports up to 1899 in a very compact 
and easily accessible form, Tho cheapness and the neatness of the 


get-up of the series mnst recomm nd it to all pleaders practising 
in Criminal Conrts 





We beg to acknowledge the receipt of the following publica- 


tions :-— 
The Law of Mortyage tn India, by Dr. Rash Bebsry Chose, 3rd Edicion, published 
by Moaars, Thacker, Spink and Co., Calentia. 
Lau of Bailments, by Wyatt Paine pnblished 1901, by Messrs. Byeot and 
Maxwell, 3 Chancery Lane, London, price 258, 
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The fas relating to Inprovemsat, ia Britteh India, by Mim Vohammal, Shad, 
published by Rai Sahib Y Gulab Singh aud Bons, Lahore. price Eat 2. 
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{ 
Abotment by oonspiracy.—ses Osnawin Procapvaz Cons (8). 
` Acts. 
1908 XXV (Madras Begulation):—See Madras Permanent Settlement. 
1816 XI.—Ss Village Munsif Regulation, 
1889 XX1X.—See Agency Rulda. 
1860 ; XLV.—See Penal Code. 
1888: XX:—See Keligions Endowments Act. 
1865 , VITL—Ses Rent Reoovery Act (Madras). 
1880'  L—See Oudh Talagdar’s Aot. 
1870 VII.—8se Court Fees Act. 
1872 L—ee Evidence Act. 
n TX.— Ses Contract Act. 
1878 1V.—Ses Civil Courts Act (Madras). 
1877 L—See Specific Relief Act. 
„o  TiL—See Registration Act. 
$ XV.—Soes Limitation Act. 
1879  L—SeeBtamp Act (Old). 
1888 IL—Sse Trusts Act, 
” Vi.—See Compenies Act. 
»  XIV.—8Ses Civil Procedure Code. 
»  TV.—86e Transfer of Property Act. 
1884 IV.—See District Municipalitios Act. 
1887 11 q—Ses Village Offiver’s Act. 
p VII.—See Suita Valuation Act. 
»  1X—See Provincial Small Oanse Courta Aot. 
1808  V.—Sss Oriminal Procedure Code. 
1899 IL—éees kamp Act (New). 
"i VI [Contract Act (Amendment) ].—See Pawanry. 


Act XIX of 1841, Ba. 3, 4,5 and 8.—Death of Zemindar — Disputed 

sucosssion—Sucmmary procedure—Eeport of the Collector called for— 

No inquiry into the allegations of petition— Wont of surtsdiotion— 
Material irregularity. 

Held (Gubrahmania Afyar, J. diss.) that the provisions of 8,3 of 

Act XIX of 1041 which requires the District Judge before citing 

the counter-petiiioner to inquire into the allegations conjained 





” 


20 i 
Aota.—Lontinued. ye 


in the petition and satisfy himself thas the party in possession + 
has no title and that the petitioner will materially be prejudi- + 
ood by a reference to ® regular mit are mandatory and cannot 
be dispensed with even where a report has been called for from 
the Collector ander 8. 8. 


} 

| 

Where on the death ef a Zemindar summary suit onder the Act | 

waa preferred, and on the receipt of a report from the Collector, | 
the District Judge appointed s curator under B. 6 without 

making the inquiry prescribed by K, 3:— | 

J 


Hold (Bubrahmante Atyar, J., diss.) thatthe Court bad acted with 
material irregularity in the exerolse of ita Joriedictim and thas 
the order should be set aside. 


Per Ohief Justice r—The inquiry prescribed by 8,3 being a condi- 
tion precedent to the arising of the special jurisdiction conferred 
by the Act, the Court will have no jurisdiction where no such 
inquiry has been made. a 


Husserwcanjes Pestonjec v. Meer Mynoodsen Khan, 6 WM. T. A, 
referred to 


Per Shephard, Jua—The Act does not create a new juriedi but 
only prescribes a special procedure to the exercise of an already 
existing jurisdiction. The omiæion of a presoribed rule of 
procedure cannot therefore affect the jarisdicélon which already 
existe, : 

6M. I. A. 184 distinguished. 

Krishnaswamy Pannikondar v. Muthukrishna Panunikondsr ves 87 


Admissibility of Evidence—sale is mortgage:—Se Bvipexce 
Aor (8), 


} 





————__———— District Officer's Report.—se 
Sorms VALUATION Act. . a 
Adverse possession See Liurrarion (3). 

Adoption, on Sapinde’s consent :—See Hibu Law (1), (2). 

Agency Rules.—Bule 20, ralidity of—Act XXIX of 1889, 8.4— 

Application to direct agent to revisw—Application to High Court, pro- 
priety of—Disputed olatm—Compromvise by father, whether binding on 
sone. 

Eule 20 of the Agonoy Eules which gives the High Oonrt 
power to direct the Agent to review his judgment is not slira 
vires as ib ig competent to the Governor-In-Coundil “to deter- 
mine to what extent the decisions of the Agent in civil sulta shall 
be final.” 


The High Qours may direct the Agenb ta review his judgment 
elther of ite own accord ar on application made to it by any of 


» 


Ageucy Riles.—Coniinusd. 


the parties to the suit, It is not necessary that the application 
should be meade to the Governor-in-Councll thet it may, as a 
matter of course, be passed on to the High Courts but it may be 
made directly to the High Oonrt. 


A bona fida compromise of a disputed claim entered into by a father 
is prima facis binding upon his sons and cannot be impugned in 
the absence of fraad or other invalidating circumstances of the 
kind. 

Maharajah of Jeypore v. Juyakota Jammanadora e 


Agreement not to partition, binding character of, as 
against heirs and successors :—See Award (1Y. 
Alienation of trust by trustee, validity of, —Se Raticious 
Expowsants Aor (1). 
Ancestral Property, Whether estate taken by son under father's 
will isy—80ee Hrape Law (ile 
Appeal:—Part-heard—Tranafer by District Uourt to Subordinais Court— 
Ulira vires. 
It is slira vires of a District Judge to transfer a part-heard appeal 
before himself to a Subordinate Court. 
Venkataramana Bhuita v. Baderayen Bhatta ... te 
2. ———~-against award —Ses Orr Proospuns Cone (14). 
3. ———to Privy Council, leave to, when granted :—Ses Civiu 
Proospugs Conu (20). 
to Privy Counoll on interlocutory orders, xdmissibi- 
lity of':—See Oivi Procepves Cops (8) 
Appellate Court, duty of, in interfering with the disorstion exer- 
claed by lower Court:—8ee Luarartion act (J. 





4. 


Applioat{on for exeoution of decres —See Oitu Peoeupuns- 


Cops (8) and Deorve (1). 

Arbitration, supersession of on the ground of arbitrators partia- 
lity:—Ses Oiv Procapons Cops (18). 

Arbitrator, when functus officio:—Ses Awanp (1). 

Assoanors, trial by, :—Se Oennnar Procspuns Conx (3). 

Assessor, temporary absence of, duriug trial, effect of:— 
Ses Uruana Proosnues Oone 8). : 

A*stachment of property by docres-holder, affect of, ou ad- 
verse possesiision —-Ses Liwtration (2). 

Award —Addition subsequent to making oward—~Arbtirator functus af- 
clo—Partitien—Agreement not to partition—Limitation Act, Art. J1— 


Swit to set aside avard—Property purchased by agent—Ccnsideration ` 


—Principal’s funds. 
An arbitrator is funcius oflcio when be has made the award ; and ù 
subsequent addition to, or alvorstion of, the award is not valid 


or binding upon the parties, 


70 


433 


Award.—Continued, 


Where en award declaring that two persons were equally entiiled 
to the properties of a deceased person was presented for regis- 
trationand the Registrar hering required specification of the 
properties dealt with by the award the arbitrator furnished a 
schedule in which he mentioned some items as having been 
gifted to one of them during the lifetime of the owner and as nob 
being subject to the equal righta declared by the award. 


. Heid that the annexation of the schedule was siro vires of the 
arbitrator and that the schedule was not binding on the parties 
to the arbitration. 


An agreement not to partition property, even if binding between 
the contracting parties, cannot bind their heirs and successors. 


In a sult for partition of properties dealt with byan award, the 
plaintiffs alleged that s clause in it restraining partition was in- 
valid in law and that another portion of it was s, subsequent” 
legal addition to the award sa originsIly made and in other 
respecta his claim was in terms of the award and not in contra- 
vention of it .— 


Held that the anit was not to set aside an award but to enforce 
it so far as ib was legally valid and that Art. 91 of the Limitation 
Act had no application to the conse. 

Where property purchased by an agent is claimed by the principal 
on the ground that it was purchased with his funds, an account 
must be takenof the piinolpal’a money in the hands of the agent 
in order to see whether the principal’s money in whole or in 
part has been utilised for the purchase. If in whole orin part 
the purchase money belonged tothe principal, the parperty 
also should be declared wholly or in proportionate part tobelong 
to the principal. 


Jaffri Begam v. Byed Ali Bast ve ies” Sethe 


— Construction— Hamesha"—“ Always and for ever’ Life 
estate—Perpetual grani. 

The use of the word “ hamesha’—always and for sver—is not in» 
consistent with a grant being limited to the grantee, though it 
may be shown to be perpetual. 

A certain estato was granted by the Government to two brothers 
on the annexation of Oudh, Another brother of theirs having 
released them from prison, they put in writing thair intention to 
give him a share of their estate as soon ss they got it. However, 
they did nothing for him, and he brought a suit for compensa- 
tion for breach of contract. The matter having been referred 
to arbitrators, an award was made as follows, “That,..Abdol 





Award. —Continued. 
Hakim shall always pay Chedu Es 70 per mensem...... Moreover 
Chedu should always remain obedient to Abdu] Hakim.” A 
decree was passed in nocordance with the award. 
. Held, that the grent was pertonal to Ohedu and thet his heirs 
were nob entitled to the monthly payment of Ba. 70. 
Axix-un-Nisa y, Tassaddaq Hussain Khan 
3. ———,, appeal against, —See O1vit ProcapuagCons (14). 
Bequest to son by father, of self-acquired property, effect 
of, on grandson’s right by birth.—See Hinpv Law (11). 
Breach of contract in writing registered, compensation 
for.—See Luctation Act (8), (#). 
Burden of proof, negligence of a Railway Company :—Soe Rait- 
way ComPanr. 
‘Cause of action in 8. 4224, O P. C., meaning of,:—See Oivin 
Procepvgs Conr (13). 
‘Chit fond, association of more than twenty, non-regis- 
tration, effect of — Ses Compantes Act. 
Cass, suit for, when paid as partof rent, small cause nature:—See 
Orvit Procupuas Cops (18). 


1, Civil Procedure Code, Ba. 2,244, 545 and 6OS8:—See Lerrans 
Parawr (8). 





a ———, B. 11 Claim copnisabls by Civil Oowri— 
Right to procession of god through paricwlar strest—Communiiy 
interested initemple—Acquisition of right by those outside com- 
muni ty—Mamool—Discretion of trustes. 

[Per Chief Justicex—] The claim by an individual worshipper 
to have the procession of an idol carried along bie street is not 
ons cognixable by a Civil Court. 

The plaintifs claimed that the procession of an idol should be 
carried through their street in eocordance with custom' and 
deposed in his evidence that the Dharmakerta had no diore- 
tion in the matter even if the street became deserted. The 
defendant, Dharmakarts, claimed to have a discretion to regu- 
late the procession and contended that he sctedbona-Ade in 
the interesia of the temple and in accordance with the wishes 
of a large number of worshippers. It was admitted that aince 
1878 the plaintiff's street formed part of the customary route 
af procession :—~ 

Held (by the Chief Justice) that it was for the plaintiffs to prove 
that the custom was absolute and excluded all discretion of the 
Dharmakarta and that they had failed to prove it, i 

{Per Daviss, J:—] 1. The claim to have a procession ofan idol 
carried through a particular street being one to worship án idol 
at a particular place is cognisable by a Civil Court, 
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2. Though the Dharmakarte of a temple may Increase thecir- 
cult of the procession of idol, he oanaot omit from such pro- 


cession any street through which according tomamool the pro- 

cession has always peasod, . 

Nagiab Bathudu v.Muthacharry —... = ve BB 
» BG 13.—Hspl tii—Applicaiion for emecution 

of deorse—Silence as to one of the prayers, effect of —Fresh application 

not barred. 

Where possession and mesne profits were prayed for in exeoution 
of a decree granting them boih and tho Court executing the 
decree deslt with the prayer for delivery of-the land but was 
silent as to mesne profits, on the question whether mesne profits 

* should be deemed to hare been refused under explanation lii to 
8. 13, Civil Procedure Code. 


Held mathet explanation ili to B. 18 had no applicatian to the case 
and that the decree could not be superseded by » mero omis- 
sion of the court exocuiing the decree to pam orders ana 
claim made under the decree. 
Rityanands Gantayat v. Gajapsii Vasudeva Devu m =. 318 
—, B. 13.— Res jidioaia—Mortgaga decree—Inier- 
43i—Coniract rate—Date upto which recoverable. 


Where in a suit for partition between father and son, the son 
sought against acioditor of his father whom he made a party to 
ths mit, a declaration of his non-Hability tò the debt and the 
issue was decided againat him :— : 

Heid that in a subsequent suit by the creditor againsh both 
father and son, the latter was precluded by the decision in the 
prior suit questioning the amount of money due upon the bond. 

Ordinarily a mortgage dectee shoald provide for the payment of 
interest at the contract rate not only up to the date fired by 
the deare» for payment but up to the date of actual realisation. 

Krishnasami Aiyasigar v. Srinivasa Aiyangar ; a 7 

» 8. 13.—Ess judieata-—Mortgage suii— Prior 

mortgages made party —Prior morigage not pleaded—Decree—Prior 

mortgagea’s Tights not saved in the decree, 

In a anit upon a mortgage, the mortgagor's written statement 
disclosed the existance af a prior mortgage. The prior mortyagee 
was then made a party. He remained o parts, No issue was 
raleed In reference to the prior mortgage, but the decree 
directed anle without reserving tha rights cf the prior mort- 
gagea. In a subsequent suit upon the prior mortgage :— 

Held that the prier mortgage should have bean pleaded in the 
previous muih and that the clainr was res sudicaia. 

` Krlshnama Ohariar v, Seshadri Alyengar tain ah wv 888 
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, Be. 13 and B75.—Ree judicata—Judgment 


of the afirmmg Judge—Decres— Letters Patent Appect—Arts. 15 and 
36—Points on which the appeal should be heard. 


The decree ofone of two judges ofa Division Bench whose 
judgment has prevailed under the provisions of B. 875 of 
the Code of Civil Procedure is appealable under 8.15 of the 
Letters Patent. ` 


On appeal under tha Letters Patent, the appellateCours has juris- 
diction to hear the appeal not merely on the points on which 
the judgesofthe Division Bench differed but also oh other 
pointa raised in the appeal. 


Where in a suit by a member of a Kovilagom to recover arrears of 
mainiensnoe in accordance with the terms of an agreement beb- 
ween him and the then senior Ranee, the defence was that the 
member, having peased ont of the family by accession toa 
stanom, was not entitled to ib and that the agreement in so far 
as it purported to give him the right to it even after aoonssion 
to the stanom was invalid. 


Held (Davies, J. diss.) that the decision as to the binding character 
of the agreement in a prior suit for arrears, was not res judi- 
caia, as the plaintiff had not then acceded to the stanom and 
as the question of his right to maintenance even after snoch 
accession was not then in issue or decided. 


Hold that a compromise setting abora Ade dispute between the 
members of the family, to which all the adult members assented 
at the time, waa valid and binding upon the family. 


Kunhun v. Srivallabhan ee ise = iv 
. Bs. 43 and 244.—Sait for property—Deores 





—No dam for profits—No decree for profis—&wuit for profis suhe- 
quent to prior muit whether Larred by 8. 43. 


A suit for the recovery of mesne profits which accrued dua subse- 
quent to the date of a prior suit for possession of land, where 
such profits have not been dealt with by the prior decree, is not 
barred by B. 48 of the Qode of Civi] Procedure. 


D, Jaganadba Rao Pantuln Garu v. Bri ke Vellanki Venkata- 
rama Bro Se - 


——, Bs. 108 and 5968.—Appal to the Privy 





Conncil—Finality of order appealed egainst—A pplication to set aside 
deorse—Diswissal—Appeal— Remand af application—Construction of 
order—Osrtificats of appeal, validity of. 


No appeal iles to the Privy Council on any ieaie order 
passed by the High Court. 
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Where an order of the lower court dismissing an application under 
8.108 was reversed and the High Court remanded the ‘case’ to 
be disposed of on the merits ;— 


Held, that the proper construction of the order alike in law and 
in the facts of the case waa that it was the application and not 
the suit that was remanded for disposal upon the merits, 


An order remanding an application nnder Ñ, 108, O. P, O., to havea 
decree set aside, for disposal in scoordance with the terms of 
that section is an interlocutory order against which no appeal lies 
to the Privy Council. f 

Rai Bada Kishen v. The Collector of Janpore .. 

8. ; S. 214:—See Moutascw (2). 
10. _—_— + —, B. 220 :—See Lerrmes Paraxe (1). 
Ile , As. 279, 282 —See Lartens Parmer (2). 


12. , 8. 424.—Notis of aciicn— Notice given by 
some plaintifs—Object of notice—Contents of netice~- Faslijarti, 


A notiœw issued by some of many joint plaintiffe is enough to 
satisfy the provisions of section 424, O. P.C, the object of 
which is only to give to the defendant an opportunity of seitl- 
ing the plaintiffs’ claim. 

The phrase “ canse of action” in section 4%, O. P. O., is not used 
in ite narrow sense, the object of the section being only to 
give notice of the substantial ground of complaint. 


Where in assertion of a right the Government collected Fasi- 
jasti from the plaintiffs, and the plaintiffs after giving notloe 
of action brought this suit to recover the illegal collection made 
as well after, as before the date of the notice, 

Heid, that the object af the section having been achieved by the 
notice already issued, no fresh notice was necessary in respecd 
of the claim for the refund of the subsequent collections 

Secretary of State for India v. Venkatachala Peramal Pillai ...... 

—_———_—_———Ba. 510, 514.—814—Superscesion of arbitra- 

tion—Parirality of arbitrator—Grounds of eupersession. 

When once a sult has been referred toan arbitrator, it cannot be 
superseded except upon grounds mentioned in 8. 510 or B. 514 
of the Code of Civil Procedure. 

Kothanderama Aiyar v. Sivagnana Desiker ... suri 

T Se „B. Baa dord berie Appl Tria 

Removal— Reference to arbitration—Jurisdiction to rafer. 

No appeal Hes against a decree passed upon a valid award except 
on the ground that the decree is either in excess of, er not 
in socordance with, the award. 

It is not wlira vires of the District Judge to refer æ snit for the 
removal of a trustee to arbitration, 


Nambi Alyanger v, Narayana nre an E R s 
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Court Feos Act, B. '7 (ol. 7).—See Surts VALUATION Aon 


a. ——~. ———, 8. 28.—Oivil Procedure Code, 9. 582-A—Plaini 
insuficiently stamped— Demand of additional stamp—Payment wiihin 
time fimed-—-Pending sutt— Limitation, 

Where a plaint is, by mistake of law, presented on insufficient 
siamp end the deficiency is afterwards made good within the time 
fixed by the Court therefor, the plaint ig ag valid as if it had been 
properly stamped in the first instance, 


In such cases the plaint must for purposes of Hmitetion be taken 
to have been presented on the original date of presentation and 
not on the date when the deficiency was made good. 

Venkatramatys v. Krishamya, I. L. B., 20 M, 310, distinguished. 


Where in a sult for cancellation of a sale deed, the plaintiff paid 
on the plaint and on the memorandum of appeal to the lower 
appellate court a siamp duty of Re. 10 as if for saduit for mere 
declaration, ib was contended that even if the defect in the 
appeal could be cured under section 58% A, there was no proper 
plaint before the first oeurt and that the suit was barred by 
Hmitation when the deficient stamp duty was palid. 


Held, that both the plaint and the memorandum of appeal would 
on payment at the requisition af theocnrt, of the deficient stamp 
duty be as good as if it were originally stamped properly, 
and that the sunib was not barred. 

Valambal Ammal v. Vythilinga Modaliar sis ise Ss 

Court sale, purchaser st, limitation under 4H. 184 (Act XV of 
1877),,how omloulated .~See Luurration AoT (5). 

Covenant to renew lease, after expiry of time.—see Stamp (1). 

Oriminal Procedure Code, B. 144.—Damayes—Setting the law in 
motion—Malica and absence of reasonable or probable onuse—Breach 
of Peace—Title to land. 


Where the defendant was provedto have maliciously and without 
reasonéble and probable cause, induced a public servant to act 
to the prejudice of the plaintif .— 

Held, thai ar action for damages was maintainable. 

Sembla.—No action can be maintained for damages onused by 
setting the law in motion, unless the plaintiff can show malice 
and absence of reasonable osuse. 

Appals Narsaimhulu y. Mabant Hari Narayana Das Bayaji on 

, Ba. 284 and 537.—Misjoinder—Mlegality 





—Irregularity. 

The joinder, at one trial, of charges in respect of more than three 
acts extending over a period of more than a year, contrayenes the 
provisions of section 284 af the Code of Oriminal Procedure 
and is therefore illegal. 
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Orimina] Procedure Code.—Continued, 


Boch a joinder is more than an irregularity and cannot be cured 
under section 587, Oriminal Procedure Code. 

In the matter of Abdur Rahman and Keramat, I. L. B., 37 0. 889, 
disapproved, 

Nor oan the trial be made good by oonfining the verdict of guilty 
given by the jury to such parts of the chargeas might have been 
legally joined. 

N. A. Subrahmanis Aiyar v. King Emperor... . te 

» Bs. 288, 587. ay oad of two 

absent dering part of trial—His opinion ewpressed and recorded— 

Legality of trial—Oonsepiracy—Abstment -Penal Code, 8. 109. 

A oriminal trial before a court of session having commenced with 
the ald of two assessors, one of them was, owing to unavoidable 
cansos, sbeent during a part of the trial, but was allowed to 
resume his seat as assessor during the rest of the trial and give 
his opinion just like the other assessor who was prosent through- 
out the trial: and the judge agreeing with the concurrent view 
of the assessors found the prisoners guilty. 

Held by Benson and Bhashyam Aiyangar, JJ., (Dowiss, J., dissent- 
ing,) that, though the proper course for the Court, was to 
proceed with the trial without the absentee asseasors, tha 

` irregularity was one which might be cured under the terms of 
8. 587-of the Code of Oriminal Procedure. 

Per Bhashyem Aiyanger, d- 

1 In criminal trials with assoæssors, though sssegsors merely 
assist the court but do not form pert of the tribunal which 
finally decides the case, the Code of Criminal Procedure 
presoribes as an essential condition precedent to the exercise 
of jurisdiction by the Court that the trial should commence 
with not less than two sseessors and that one at least of 
them should be present throughout the trial and give his 
opinion. 

3. Tho sesessors, unlike the jury, give their opinions separately 
and not as members of a body; and the fact that one of 
them was wrongly slowed to take part inthe trial and 
give his opinion will not vitiate the opinion of another 
sazowsor, validly given. 

3. A court of appeal under the Indian law is enjoined not to 
reverse or alter the decision of a court of competent jurisdic- 
tion on sceount of any error, omission or irregnlarity or 
improper admission or rejection of evidence, unless it han in 
faot oocasioned any failure of justice, ~ 

Per Davis, J :—When the absentee assessor was allowed to resume 
his seas as assdasor, the court ceased to be a-court'of competent 
jurisdiction and the irregularity, therefore, -was not one which | 
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Criminal Procedure Oode.—Continusd. Pages 


conld be oured under section 887 of the Code of Oriminal 
Procedure. ‘ 


Per Bhashyam Aiyaagar, J :—Conspiracy, exoept under soctions 
811, 400, 401, 402 and 181-A of the Indian Penal Code is not a 
distinct offence, but is only a species of abeément and the oon- 
í spirstora are chargeable foras many offences as there are 
offences abetted by conspiracy. 
The decision of Davies, Benson and Moors, JJ. in N. A. Bubra- 
mania Aiyar v. Queen Hmpress, 10 M. L, J. R. 147 follewed. 


King Emperor v. Tirumal Beddi. King Emperor v. 8ubbi Beddi ... 341 
Declaration of assured, construction of,—See Insteanoe 
Declaration, suit for,—See Sracrio Batra Acr(1). * 


. by an undivided member that he will be separate, 
o> effect of.—See Himnu Law (8} 
Decree. Declaratory dpcres—Several applications for exsoution—grant- 
6d—No contsst—Notice. 

Where a decree which was said to be declaratory and therefore not 
executable was several times songht to be executed and the ap- 
ploations without for execution were all granted after notice to 
the jadgment-debtor, though without contest .— 


Held, that the exscutability of the decree was ree judiosta and oonld 
not be contested in subsequent applivation for execution. 


Mungal Pershad Dichit v. Grija Kami Lahiri Choudhry, 8 I. A. 181 
and Venkaiencrasimha Neidu v. Papommah, LL.B, 19 M. 54 
followed. Ram Kirpal Shubul v. Mussumai Exp Xeori, 11 I. A 
43 referred to. 

Bubbarama Iyar v. Nagammal sas to vee ue 483 


2. ———, pre-emption, form of.—See Mozresar (2). 
3. ——-—-, whether an order to new trusise to pay old trustee while dis- 
chargiug the latter, is decree.—See Trusts Acr. 
Q. =, Satisfaction by payment of a emaller sum—Dote fAwed for 
poyment—- Amount not poid in tims—Deorse-holder’s fauli— Application 
for emecution of decroe—Only smaller sum recoverable, i 
A suit upon a mortgage was terminated by a compromise that the 
plainiiff should Lave a decree for the whole mnount claimed, thas 
on payment of a smaller sum by a day named, the whole claim 
should be considered as satisfied, that inthe meanwhile the defen- 
dant should have power toenterinto agreements for the sale 
of the mortgaged properties, that the mortgagee, on being 
i informed of such agreements, ahould have the'properties apprai- 
ms sed snd if satisfied that the price for which the properties 
a ee Were agreed to be sold was fair and proper, should agree to the 
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Decres.—Coniinued. 

sale of the properties, The defendants arranged to sell some 
of the items of property, but the plaintiff refused to appraise 
the property or assent to its sale without being paid the whole 
amonnt of the decree, and the money was nob paid in time. 
The decree-halder now applied In execution for the recovery of 
the full amount of the decree. There was evidence that if the 

_ Plaintiff had assented to the sale the smaller amount would 
have been paid within the day named and that it was owing 
to the obstructive behaviour of the plaintiff that the debt was 
not discharged in time:— 

Held, that the decreo-holder himself being responsible for the 
non-payment of the money within the time specified, he was 
not ‘entitled to recover anything more than the amount payable 
by the day fixed, 

Harendra Lal Roy Chowdchry v. Maharani Dasi . git 

Dismissal of Zemindari Kurnam by Zemindar, illegal, rait for 
satisfaction cognisabls by s District Munsif’s Court i—Ses Luuratiox 
Aor (1). 

Iistriot Municipalities Act of 1884 as amended by Act IIT 
of 189°7.—Money-londer— Lowest class in which placed —Proviso to 
echedule—Money-lender getting less than Es. 80, whether tasable. 

The effect of the provisos to the Bohedule of the District Mani- 
cipalities Act is not to make taxable, parsons who will not be 
taxable bat for the proviso. The provisos only fix the minimum 
tax assessable on persons specified therein if they get the mini; 
mum taxable income specified by the schedule, namely, rupess 


thirty. 
The Municipal Council] of Ohidambaram v. Venkstanarayana 
Pillai ss 


District Munsif's wee over Village Munslf—See Vinnan 
Momwarr’s àor. 


District Offlcer’s report, sdmissibility of, as evidence.—See Burr's 
Vatvarion Aor. 

Domicile, effect of change, on estate by widow before change.—Ses 
Humu Law (10) 

Ejectment, sult in—Title—Specifio Retief Act, 5, b Pior mii— 
Belief tu plaintif on proof of possession, 

When s plaintiff brings a suit in ejectment on the allegation of 
superior title, the court should not treat the suit as ons brought 
under 8. 9 of the Bpecific Relief Act and give a decree to the 
plaintif on proof of possession within six months prior to suit, 
so and drivo the defendant tos regular suit to establish his 
title. The court should go into the question of title and decide 
forthe defendant if his title was superior. 

` Bamasami Ohetii v. Paraman Ohetii ... tee te my 


, 
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Evidence, admissibility of, document not duly registered.—Ses Ruct- 


TRATION Act. 
Evidence Act, Bs. 21, 82, 58, 108, 156.—Ses Imura non, 
2. , S. 3B.—Ses Burrs VALUATION Act. 


3. , B. 92 —Sale—Morigage—¥videnos of conduct—-Admis- 
sibility of evidence— Unregistered document—Immoweable property. 








Evidance of the conduct of parties cannot be adduced to show 
that an apparent sale deed wasin fect only intended to be a 
mortgage. 

Balkishsn Das v. W., F. Legge, L L. B., 23 A. 149 followed. 


Sah dal Chand v. Indrajit, I. L. B, 38 A. 870 and (1900) A. O. 
260 referred to. 


Achotharamarajn v. Veukate Subbaraja sis i u 
Exeontion of decree, application for.—SeeCivin Erann Gons 
(8). 
, decree holder’s defanlt in performing covenants. 
—fes Dzorss (4). 
a res judicata, by order in previons execution pro- 
ceedings. —See Daorsn (1). 
Exoortion, several applications for,—See Decra (1). 
Family custom—Famfly consciousness, effect on impartibility. 
—See Hinu Law (5). 
Gift to an adopted son, but as pessona designata—-des Humo 
Law (3). 
Gift without possession, validity of.—See Minouapam Law. 
Gift by Hindu father of a porifonaf family property for a tem: 
ple, validity of.—See Homu Law (8). 
High Court, power of, to direct the Agent to revlew.—iSes 
Aeunor Burnes. 
Hindu Law—Adopiton—Desd of adopiion—Authority from hus- 
` band—Sapinda’s consent—- Consideration for consent, 

The consent of a Sspinds given for consideration ‘received isnot 
sufficient +o support an adoption. 

Semble:—Wheres deed of adoption recites authority from the 
husband as well as the consent of a sapinda and the authority 
is disproved, the adoption may neverthaless be good if it is 
proved that the consent of the sapindae wasgivenia tho erer- 
cise ef his independent discretion and without any reference 
to the alleged suthority of the husband. 5 

Rami Reddi v. Banganns 


"fr Adoption by widow—Invalid adoption—Gift of her separate 
property by deed—Persona designata. 


Where by a deed of adoption s widow gave certain of her proper- 
ties +o her adopted san and the adoption was afterwards held 
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Hindu Law.—Coniinued. Fgh, 
invalid on the ground ihat ihe alleged anthority from the hus- 
band was false the consent of the sapinda was given not bona 
Ads but for consideration :— 

Held—that the gift was valid, since it was not made dependant 
on the validity of the adoption and it was evident from the 
circumstance that alienation rather than adoption was in her 
mind. 

Held—also that the property was sufficiently specified by an 
instrument which described the transferor as possessed of “ Reddi 
and Inam land” and stated thatthe transfer was of all the 
undispoeed property of the transferor sce or iis 27 

Venkatasami Beddi v. Bangamma. 

3 Father—Gift of a small portion of the family properties 
for a templo—Validity of gift. 

A father is not competent underthe Mitakshara Law to make e 
gift of a small portion of family land to « temple. 

Raghunath Prasad v. Gobind Prasad, I. L. E. & A. 76, distinguished 
on the ground that « gift to family idol is valid under the 
Hindu Law. 

Muthusami Pillai v. Dorasami Pillai a ü e 310 
Husband’s right to custody —Immaiura sie EA 
According to the general practice of the Hinda sommunityin the 

Madras Presidency the husband is not, as egainsh the parents, 

entitled to the custody of his wife before she attains puberty. 

Ramita v. Kondammal, 1858, B. D. 154 followed. 

Arumuga Mudali v, Viraraghava Mudali as ais 0 
Impartible Zemindari— Military tenure, efect of abolition 

of imparables Zemin —Sunacd-i-Milkewt Istimrar, effect of—Parittions, 

effect of-—Pamily custom— Family consoionsness—B fect on impartibi- 
lity—Pannas lands—Zemendar’s debis—Zemindari and other pro- 
partios, liability af. 

Ramned was throughout ita history prior to 1605 extending over 
many centuries, always a feudatory estate and at times a real 
kingdom. From 1606 to 1803 it continued to be the principal of 
the seventy-two southern Palayspats created and granted to 73 
Poligars by the Naik King of Madura for the purpose of keeping 
the King’s peace and the maintenance of troops for the defence 
of the conniry. Tho estate was owned by one member of ths 
[amily at = time In 1648, however, by the intrigue and interven. 
tion of Tirumal Naik, Ruler of Madura, the estate was divided in 
unequal moieties among the sister's sonsand an Illegitimate 
cousin of one of the Poligara(oalled Setupstis) but against their 
will. But shortly afterwards.by the death of all the sharers 
but one, territorial unity was again restored in the survivor, In 

~ 1744 again the Raja of Tanjore invaded Ramnad country, captured 
it, divided the country in unetual moleties among tho members 


\ 
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of the Ramnad family who sought his aid.In 1778 the Nabob 
confiscated Ramnad but restored ib on lease to the 18th Setupati 
in 1780, and in 1780 a peishoush was imposed, and the palshcush 
was in 1798 Increased, thereby reducing the Betupati to the status 
of a mere renter. In 1795 the Setupati was deposed in conse- 
quence ofa rebellion but by = treaty of that date with the 
Nabob, the East India Company resolved to appoint a snocessor 

to the Betupati as soon as one was selected and to retain manage- | 
ment of the estaw for 3 years. In the exercise of sovereign 

powers which go beyond the municipal law and on considers- 

tions of policy, asiater of the deposed Betupati was nominated 
to the succession, and the ostate was handed over to her only 

in 1802 andthe Government did not account for the means 

profita In 1803 with the consent of the Setupati,a Sannad-i-mil- 

keut Istimrar was issued for he Zemindarl of Ramnad. There- 

after the estate was enjoyed only by one at a time and though 

the number of instances of competition between brothers 

was small, there was cogent evidence of a general consclous- 

ness of impartibiiity. 

Held (1). that the ostato waa impartible. 

(8). thet the divisions of the estate on two occasions being on one 
occasion an sot of the paramount power and on the other 
oooasion a transaction in she nature of division of conquered 
territory among chiefs that ocutributed to the overthrow of 
a common enemy, but not being on both occasions the 
spontaneous act of partition by the members of the family 
in recognition of co-parcenary righta and in nooordance with 
co-parcensry law, cannot destroy the character of the estate 
asan impartible raj or be evidence of the partibillty of 
the ostato. 


(3). that the effect of a confiscation of an estate is nullified by a 
restoration there being ro evidence that what was restored 
was a differant or a new estate. , 


(4). that the imposition of a peishcush or the inorease of the 
peishcush once fixed is not an incident incompatible with 
poliem tenure: nor does the Imposition of obligations by 
tho paramount power in the interesta of publico tranquility 
or good Government with the consertof a recognised poligar 
in possession of his estate under a Rannad -i-milkent 
Istimrar affect the original incidents of the estate impressed 
on it by antecedent family oustom. 

(5). that where impartibflity has been impressed uponan estate 
by antecedent family custom, the presumption in oase of a 
grant of it to a member of the family afier resumption or 
confiscation of the estate is that the estate was granted with 

: 8 : 
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Hindu Law.—Contieusd. 
its customary incidents: shat when araj or principality 
belongs to a partionler family and has at tho same time a 
political character, the latter is Hable to be detached from 
ib without changing the incidents which appertain to the 
former by custom. It is in each casa s qnestion of the 
intention of the Government making the grant. 

(8). the Sunned immed to a recognised poligar in possession 

. is not the basis of his title; nor, by reason of tho Sannad 
does the estate become partible, the previous and the 
subsequent oustom of the family to the oontrary notwith- 
standing. ; 

(7L thab the Pannal lands snd soquisitions in the nature of an 
enlargement of the impertible estate are inthe absence 
of any disposition by the acquirer or of special custom or 
other evidence to the contrary, preaumed to be Incorporated 
in the impartible estate, and devolve along with it. 


(8). that, as between the sons of s» deceased Zomindar, his imparti- 
ble Zemindari and his other property not being regalia 
which is partible should contribute in proportion to their 
value to the disoharge of his dobte. : 

Dinakaragam! Betupati y Bhaskarasami Seinpati 

, Impartble Zemindary— Miliary Service,chemption from— 

Bannad, comstruction of —Grant of portion only—Setilement of Jamma, 

affect of—Iniention of Governmenit—Restoration—Aliered condity ons, 

effect of —Buccession— Hindu Law—Joint family —furrivorship—Repre- 

ventution— Nephew and grand-nephew—BSenior lene. i 





8. —— 


The exemption from Military Bervice and the grant of a Bennad 
cannot alter the impartible character of an estate, nor does the 
grant of e amall territory with a nominal rent in lien of a large 
tract of country with proportionately a iarge peiahoush, especi- 
ally with the assent of the grantee, alter the impartible character 
of the estate granted, whether some of the villages granted 
formed part of the old palayam or not. 

Where the operative part of a Bannod merely declares the Jamma, 
the Sannad is a mere settlement (and not a grant), 

The intention of Government ia making a grant and not the mode . 
in which that intention is given effect to determines the nature 
of the estate granted. Where the intention was to restore an 
estate and with that intention a partion of the estate or a new 
estate of less value was granted with few conditions. 


Held, that the characterisiions and incidents of the old catate at- 
tached to the new osibata except ao far asthe tenure might be 
altered by the Sannad. 


t . 


, . t 


N 


Hindu Law.—Consnued. iti 

Raja Vonbat Rao v. Court of Wards (L L. B., sites: Jaganatha 
v. Hamabhadra, 11 Mi 385, (Sri Raja Satrusharla Jagonadha 
Rass v, Sri Baje Satrucharia Ramabhadra, I. L. B. 14 M. Hi— 
distinguished, and Dinakarasami Setupati v. Bhasharasami Setw- 
pati, II AL L. J. B. 20) referred to. 

Where an impartible estate belongs to a Joint undivided hk, it 
passes by survivorship on the death of its holder from his 
branch to the nert senior branch; and by the principle of re- 
presentation the estais devolves on the nedrest co-parcener in 
the seniér line in preference $o the oo-parcener nearest in blood. 
A grand-nephew in the senior line is thus preferableto a nephew 
in the janior line. 

Raraguati Achawmagars v. Venkatachalopais Noyanivare ; Subra- 
mantu Pandya Chokka y. Siva Subramenis Pillai, I, L. Ran 17M. 
316 commented on L F» B. LL. BR, é W 250 followed, 

Kachi Yuva Oodayar v. Kachi Kaliyana Oodayar E 5 

7 ——————, Isharitance—IUegitimate son's son— Divided brother -~ 
Priority. ; 

The legitimate son of the illegitimate son of aSudreis entitled to 
succeed to his grandfather In preference to his grandfather's ` 
divided brothers, just as his father would have done.: 

Obitsr:—The legitimate son is bound by law to allow a half share 
not only to his illegitimate brother but also to his song and 
grandsons. 

Odster1---Not only ‘the illegitimate son but his issue will be 
entitled to take the familyproperties by ia aa E 
timate aon died without issue. 

Ramalinga Muppen v. Paradai Gounden... =- N 
8 —-—— Jin family—Joint family within a joint farsly—Toins 
property— Property acquired byjoint labour— Partition— Declaration of 
division—Partial partition— Winding =p—Immoveatls property— 
Limitation. ` 

The plaintiff and the lst defendant were two out of five brothers 
who together with their father oonsbitated members of an usdi- 
vided family. The plaintiff brought this malt to recover a half 

` share of pruperties alleged to bare been jointly acquired by him 
and the Ist defendant as contractors under the Madres Railway 
Company. The contract came to an end in 1804, when they began 
to transact business independently of oach other: 

Held by the Chief Justice on the evidence, that there was no part- 
nership between the plaintiff and tho Ist defebdant and that, 
if thers was one, it came to an end in 1904,and this mit to wind 
up the partnership brought more than 8 yoars after its termina: 
tion was barred by Hmitetion, , wer 


s 


Hindu Law.—Continued. 


Held by Bhashyam Aiyoxgar, J., thet the plaintiff and the le. 
defendant could not farm members of a joint family within the 
joint famiy consisting of themselves, their brothers and their 
father, that no partnership between the biothers was proved, 
and that even sasuming there was a partnership, the auli was 
barred by limitation. 

Per Bhashyam Asyangar, J.:— © 

1, A joint undfvided Hindu family is purely a creature of tho 
Hindu law and cannot be created by act of parties, save in 
so far as the act of adoption may have that effect. 

2. The ordinary type of a Hindu family is a common male ances- 
tor with his lineal male descendants and, scoording to this 
conception of afamily,there may be an undivided family 
within an undivided family. 

3. The whole undivided family or the smaller andivided groups 
within it may have separate ‘joint properties’ which may 
consist of the separate property of their several ENE 
or of gifts by strangers to that branch of the family or 
soquisitions by some embers thrown into the common 
stock. 


4. Some of the members of an undivided family cannot form an 
independent unit unless they form a branch or sub-branch 
of the family. 

5. Obiter:—Property acquired by the joint labour of the members 
of an undivided Hindu family is prima facie the property 
of a Mitakshara family in which their issue will take an 
interest by birth—Secus: if the property was held by them 
as CO-Ownars and not as mumbers of an undivided family. 


8. Obiier :—The mere declaration of a member of an undivided 
family that he will thenosforward be separate is not enough 
to sever his connection with the other members of the 
family. F 

Radha Charn v. Kripa Sindhu, I. L. E, 5 O. 477 dissented from. 


7. Obtter:—According to the law. prevailing in the Madras 
Presidency, there may be a partition, by agreement of 
parties, which is partial as to properties or persons: and 
the undivided statas will then oontiæus as to the remaining 
properties or persons. 

8. A mit for winding up of a partnership is governed by the 
three year rule of limitation even though immoveable 
properties were comprised in the properties of the partuer- 
ship, Butif the lend was purchased with funds withdrawn 
from the partnership so that the land did not belong to the 
partnership but to the partners as co-owners, then a suit 


Hindu Law.—ontinued. 
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for a share of the lands will not be governed by Art, 106 
of the Limitation Act. 
Sathorsanam Maistri v. Naresimhulu Meistri ... a 368 
, Widow —Reversioner—Conveyance ef some lands to rever- 
sioner—Widow’s life estate enlarged by reversionsr—Surrender — 
Aciwal reversioner—Eschange. 
Where a widow having only a. life estate in certain properties 
exchanges them for others, she has no more than ẹ life 
estate in properties so obtained on exchange. 


An arrangement between a widow and the nearest reversioner 
for the tame being by which the widow conveyed part of her 
widow's ostate to the reversioner and he in return purported to 
give her an absolnte estate in the remainder, is not binding on 
the actual reversioner ; and the widow has, as ageinst him, no 
more than the life estate that she had before the arrangement 
was made. 

Moenatchi Ammal v. Rajam Aiyar =... 836 

idow's Estale—Fronch itil Amoni pe 
~-Domicile, Pr af— Efect of change om the estate taken. 

Heid upon expert evidence that, according to the Hindu Law 
prevailing in the French territories, a widow suoceeding to the 
property of her husband takes an absolutes estate. 

A change of domicile from French to British Indis cannot affect 
the absolute nature of the estate taken by a Hindu widow 
before the change of domicile in accordance with the HinduLaw 
as administered by the French Courts 

Moilathal Anni alias Manonmani Ammal v. Subbaraya MudaHar... 309 


21. ~—-—-—_—.. Will Beigusi to son— Nature of interest taken by son— 


Ancestral property—Self-acqguistiion— Intention — Presum piion — Undue 
tnjluence—Specific allegation. 

A disposition by a father in favour of his son, of his self-soquired 
property may be so made as to exclude the grandson’s right by 
birth. 

Tarachand v. Reed Ram, 3 M. H. 0. E. overruled. 

It is, in every case, s question of intention to be deduced from ths 
instrument of disposition. But in the absance of anything to 
show that the property was intended to be given as the. 
seperate property of the donee, the presumption is that the 
donee takes it as ancestral property. 

Where there was s general allegation of undue: influence but no 
specific charge or prvof of it. 

Hold, thas undue influence was not made out and that the plaintiff 
must pay the costa of the defendant on that issue, 


Nagalingam Pilal v. Ramachendra Tovar iia vei w= - 20 
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Holding over by mortgagor, as lessee, cffect of:—Ses Lu«rs- 


rion (3) 


Husband’s right to custody of his inimature wife -—ses 


Hinov Law (4) 


Impartible Zemindary :—8es inne Law (5), (6 , 
Inheritance, right ef the legitimate son of an illegitimate son.— 


See Hixvvu Law (7). 


Insurance.— Age of assured —Miarepresmiation—Declaraiion of asevr. 


od—Oonstruction—Proof of misrepresentation— Oaus— Prospect us— 
Conditions — Ara they part of contraot—Premia—Indian Contract Act, 
B. C8—Declarations of age—Admissibilsty—Iadian Evidence Act, 
Ss. 21, 83, 58, 105, 186 — Admission in writing. 


Before entering into a contract of insurance, the assured made 
a declaration to the effect `* that according to the best of his 
knowledge and belief he was then in good health * * © that his 
age did not exosed 58* * 3”, — 


Heid by the Chief Justice that where thero was an ambiguity, the 
declaration should be construed in favour of the declarant 
end thet the phrase “ according to his knowledge and belief’ 
governed the statemont as to age also. 


Held by Bhashyam Atyangor,J., that’ the proper grammatical 
construction of the declaration was to confine the phrase to 
the first clause ‘only and that the statement as to age was an 
absolute warranty and nob simply a statement according to the 
best of his knowledge and belief. 


Per Ohiaf Justis: —Ateuming that the onos was on the dafen- 
danta to prove that the statement as to age was incorrect to 
the knowledge of the deciarant, be has sucoeeded on the 
evidence in preving it and the claim to recover the poHoy 
moneys therefore fails, . 

Per Bhashyam Atyangar, J :— Where a policy declared that it was 
subject to the terms and conditions mentioned in the prospectus 
and the prospectus distinctly stated that the issue of polioy 
would net be withheld till proof of age was given but that such 
proof should be furnished before the claims were settled :— 

Held that the prospectus was part of the terms of the contract 
and that the-onus was upon the assured or his representativos 
to show that the age given in the declaration was correct, though 
but for the prospectus the onus might be on the defendant. 


Hald that the plaintiff had failed to discharge the onus and that 
the suit must fail 

Where a party to a contract is discharged from the obligation to 
perform his part of the contract by reason of a breach, on the 
part of the other, of a warranty which was the basis of the 


Tuguratce.—Continued. 
contract, the person so discharged is not bound to return any 
benefit he has derived under the contract. The obligation of 
refunding Imposed by 8. 65 of the Contract Act, applies only 
where the contract becomes roid for any of the reasons spaci- 
fled in the Act itself, 

The solemn declarations of the assured and his relatives made 
at the time of the insurance are admissible if the declarants 
wore dead; but if they were living, they ought to be examined 
as witnesses and the documents may then be used to contradict 
them; but not to corrobarate them ae the declarations were 
not made before any authority legally competent to Investigate 
it. 


Where a polloy of insurance stated that if statements in a de- 
‘claration of the asnnred be untrue or if the polloy waa obtained 
by any mis-representation, concealment or untrue avermont 
the policy should be void :— 


Held that only the statements in the declaration were warranted 
to be true and that any other misrepresentation, concealment 
or untrue averment will not vitiate the policy unless it was in 
reference toa material particular, s. e., unless the disclosure 
of the truth wonld have affected the acceptance of the polloy 
or the rate of the premium. 


London Assurance v. Mansel, 11 Ob. D. 888 followed. 


Where after the plaintiff had closed his case, the defendani 
' applied for an additional issue as to whether the policy was 
obtained by the suppression of the facts of the deaths of two 
sisters of the assured, and the ages at which and the diseases 

of which they died and the judge refused to frame it :— 


Held that as the issue involved an investigation of fart ne to 

7 whether the sisters died so early or of such diseases ihat the 

disclosure would have affected the sooeptance of the policy or 

_ the rate of the promium, the judge was right in :efusing to 
frame the issue at that stage. 


Medical prescriptions by themselves are not proof that the 
patient wrs suffering from diseases for which the preacrip- 
tions are usually given. The medical man should be called to 
prove the diseases of the patient, and he may nae the prescrip- 
tions to refresh hia memory. - 


Obiter It the Insurance Company, on proof adduced during the 
` letimo of the assured, admit the onrrectness of the age, in 
writing, the company will be bound by auch admission; but 
if tbey show that the admission was fraudulently obtained 
from them then the court may direct thas the fact be establish- 

ed otherwise than by such adm{saion. 


Tnguran oe.—Coniianed. 


Oliter :—If the prospectus contained a clause that, save for 
fraud, a policy on one’s own life should not be questioned, then 
the company cennot dispute their ability on the polloy except 
for frand the onus of proving which will be upon them. 

Oriental Life Inewrance Company v Sarutchandar Chatterji, I L. 
E. 20 B. 99 dissented from. 

The Oriental Government Seonrlty Life Assurance i 
Limited v. Narasima Charry : is r 


Interes?—Post diem—Compound interesi nase Bie feed for pay- 
moni—Alteration of rateafter period—Oompound interest, whether 
payable after tama fAsed— Mortgage deores—Interest—Roalisation— 
Date of decree. 

Where under a mortgage deed interest at stated times, or on 
default to pay, compound interest and principal, were payable 
on a day fixed and it was also provided that ifthe money wus 
not paid on the fixed day shigher rateof interest should be 
paid. 

Held (Damer, J. diæenting) thatthe proper construction was 
that the rate of interest slone was to change sfter the time 
fixed and that compound interest was payable as well before 
as after that date. 

Ghaatayya v. Papayya, L L. B. 28 M., 584 referred to. 

Hold also that compound interest should be paid ap to the date 
of the decree and that 8 per cent. should be payable on the 
aggregate amount decreed up to the date of reulixation. 


. Ramanathan hetty v. Nur Muhamed Marsksyar „0. 
a. —————- High, rate of.—Sss Pararrr. 
B. ———-—, provision for, in mortgages decree.—Ses OryIL Proce 


Duxa Copa (4). 


Interiocutory order.—Ses Civır, Procepuns Cona (8). 


Irregularity in exercise of Jurisdiction, S. 622, 0. P. C—Sée 
Act XIX or 1841. 


Joint family.—See Horr Law (8)- 
with a joint family.—sSee Howe Law (8). 
Judgment in 818 of L P. what is,—See Larrana Parar (3), (8). 


Jurisdiction, material a ad in the exercise of.—See Act XIX 
or 1841. 





i 
to refer a sult for'removal of a trustee to arbitration. —Ses 
Orvia Procanuns Cona (14). 


Leave to institute suit under Act XX of 1863.—See Runiaious 
Hapowswawrs Act (2). > 

Letters Patent, Art. 12,—Jurisdiction—Whols cause of action — 
Taternational law —Foreigner, action againsi—Personal action—Sud- 
mission to jurisdiction —Probate—Costs, 


— 
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Letters Patant.—Continued. 


Ons V. A. of Seringapatam in Mysore lefta will by which he 
appointed the four defendants executors and inter alia provided 
that the moneys due on policies issued to him by two life insu- 
rance companies of Bombay and Calcutta should be collected and 
invested in Government promissory notes, and that four-fifths 
af the same should go to his daughter, the plaintiff, for life and 
thon to her children and the remaining one-fifth should go tohis 
widow for life and after hor death to his daughter for life and 
after her death toher children. Soon after the testator’s death 
in 189% the executors obtained probstes in the High Oourt of 
Madras in respecto? propertiesin the Madias Presidency and 
in the District Court,Civil and Military Station, Bangalore, in 
respect of properties in the province of Mysore. The Madras 
probato did not iuclude the policy monies. The Ist defendant 
who was the son of the testator was left by the other executors 
in sole possession of the properties of tbe testator. He ccllected 
the policy moneys and instead of investing them in the Govern- 
tront securities sdvanoed the moneys on the security of lands in 
Mysore. He was paying interest to the plaintiff regularly till 
18¢7 when a dispute arose as to whether she should have the 
Government interest only or the sotual interest under the mort- 
gage. The lst defeudant at first denied her right to more than 
Government interest bat finally questioned the validity 
of the father’s will and the right of the plaintif thereunder. 
This action for administration was commenced aguiust the 
executors, the 2nd and the 4th being yesidents of Madras, and 
the lst and the 8rd of the Mysore Province. The 8rd defend- 
ant appeared but did not plead to the jurisdiction of the 
court The lst defendant raised the point of jurisdiction in his 
written statement, not however on the ground that ho was a 
foreigner though even that contention he raised in an affidavit 
he filed early in the case. Bhephard, J., disrmfiseed the suit as 
agwinsb defendants 1 and 8 on the ground that they did not 
reside, nor the cause ‘of action arose within the jurisdiction ; 
and ss against the other two on the ground that it would be 
useless to givea decree against thom as they were not in 
possession of the properties. On appeal. 


Held—tuat the action was rightly dismissed as against the Ist 
defendant but that there should be a decree against the other 
three, the third defendant assuming he was a foreigner having 
submitted to the jurisdiction of the court. 

Per Chief Justice. —[In any view of the plaintifs cause of 
` action, whether it was her right to the administration of the 
trust or the defendant's repudiation of the trust or the invest- 
ment of the money in improper securities, the whole causs 
of action did not arise in Madras. And the court will hays ng 
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Letters Patent.— Continued. ae 


- jurisdiction unless the whole cause of action as defined in Cook 
v. Gilli, L. Q: 80, P. 107 arose in Madras (See Payne vy. Hogg 
, (1900) 2 Q. B. 48)]. - 


Obiter:—On & proper construction of Art, I2 of the Letters 
Patent, foreigners are not exempt from the jurisdiction of the 
High Oourt and the Ist defendant cannot therefore take excep- 
jon to the jurisdiction on the ground thas he wasa foreigner 
especially as he had nottaken it in his written statement or 
obtained an issue’ on the point. Per Davies, J. 


[Obiter ;—It is very doubtful whether Payne v. Hogg is applicable 
to ahy but actions on contract. In cases like this beneficiary 
and the place of performance is the place where the beneficiary 
resides. The whole cause of action therefore arose at Madras. 

But a personal action against a non-resident foreigner will not lie 
if he does not submit to the jurisdiction of the court. The suit 
against the 1st defendant should, on this ground, be dismissed]. 

In dismissing a suit for the administration of truste on the ground 
of want of jurisdiction, the court has power under section 
220, O. P. O., and Art. 31 of L. P. to direct the plaintiffs 
ooata tobe paid ont of the estate. 

Venkatalutchm! Ammal v. Srirungapejuam Srinivasamurthy 

Art. 1B. —Csvil Procedurs Code, Se. 278, 282, 688, 801, 

595 and £97—Claim on the Originul Side, High Court—Appeal— 

Judgmeni—Inierest of claimant. 


Séctions 588 and 591 of the Code of Civil Procedure do not contro) 
the operation of 8. 15 of the Letters Patent ; and an appeal will 
lio from an order amounting to a judgment of a single judge of 
the High Oourt to two or moie judges of the same Court whether 
an appeal against such order is provided by 8. 688, Oivil Proce- 
dure Céde, or not. i 

An order dismissing a claim petition under 8. 283 of the Code 

of Civil Procedure on the merits is a judgment within the 
meaning of the word in Y, 15 uf the Letters Pateut 

A person who has only s beneficial interest in property has suffi- 
client interest to prefer the claim under 8. 278 of the Oivil 
Procedure Code, 


A person for whose benefit a moitgage has been taken In the name 
of a trustee or in the name of an agent, bas a beneficial interest 
not only in the moitgage money but alao in the mortgaged pro- 
perty and he can, therefore, prefer a claim under 8. 382, Civil 
Procedure Code. 

The Judgment of Shephard, J., reversed. 

Sabapsthy Chetty v. Narayanasami Chetty... au 


——— Art. 15.—0 der of single Judge of the. High Court 
refusing say of Meccution—Letiers Patent Appeal—Citil Procedure 


R. 








3. 
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Letters Patent.— Continued. 


‘Code Ba. 2, 344, 645, 008—Order relating to Ewecution—Decies withia 
' 8.2 of the Code—Judgment under 8. 15 af the Letters Patent. 


An order refusing to stay execution of a decree is not a judgment 
within the meaning of B. 15 of the Letters Patent and is there- 
fore not appealable under that section, 


-Tho fect that an ordor under S. 244 has been declared toamount 
to's decree for the purposes of she Code of Civil Procedure 
does not give itthe force of a judgment under the Letters 
Patent. i 

Durga Fraseda Naidu v. Mallikarjuna Prasad, Naidu ad 


4. ———--——__,, Arts. 15 and 36.—See Cirit Procupurx Cons (6). 
Limitation—Ackuowledgment— Civil Procedure Code, B, 566— Remand 
—Mortgage—Suocessive mortgages—Suit for sule on first mortgage— 
Sale subject to subsequent usufructuary mortgage. 
‘Where a suit has not been disposed of on a preliminary point 


but’ has been decided on the merits, the sult cannot be remand- 
ed tothe lower Oourt for disposal. 


Where a osafroctuary mortgage deed contained a statement that * 


it was executed fur Ba. 1,500 out of the amonnt of principal and 
interest due on a previous hypothecation bond. 


Held, that it contained an acknowledgment that sometbing more 
; was due on the prior bond and that a suit for the unpaid 
balance under it was within time as it was within 12 years of 

that acknowledgment. 


A suit for sale of mortgaged properties subject t0 a subsequent 
mortgage, in favour of the plaintiff himself is unsustainable. 
Duraisami yv. Venkataseshalyar. 





2. — —Adverse possession— Ailachment by holder of decres against 
oener—Ononer’s title not Larred on date of attachment—Berred at 
date of awit. 


The attachment of property by a decree-holder does not arrest the 
ranning of time in favour of a trespasser holding the property 
adversely to the jadgment-debtor. 

Defendants I to 3 were holding the plaint properties adversely to 
defendants 4 to 7. The trespasser’s title had not perfected in 
1804 when the properties were attached by the plaintiff as 
belonging to defendanta 4to7. Bat at the time of filing this sult 
for a declaration that the properties belonged to defendants 4 
to 7 and were liable to satiafy the plaintiffs claim, more than 
12 years of adverse posssesion had elapsed — l 


Held, that the attachment did not interrupt the acquisition of the 
title by prescription and thas the soit was barred. 
Bostharam] Boddi y. Venku Roddi “aes 


4 
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Tebmitation—Continusd . 

3. Usufructuary morignge—Leass to morigagor—Lease for 
one yéar—Registered deed of lease—Oharge for rent—Holding over— 
Limitation Act, Arts, 116 and 182. 

Whore no interest is stipulated for in a mortgage bond, no inte- 
rest is recoverable. 

A usnfrnctnary mortgagee leased the mortgaged lands to the 
mortgagor for one year and the registered rent deed erecoted 
by the mortgagor gave a charge upon the lands for arrears of 
rent, The mortgagor paid no rent, but held over after the 
lspee of the period. In asuit by tho mortgagee for the mort- 

. gage money and arrears of rent 

Held,—that the rent was not recoverable as interest due on the 
mortgage,’ that the rent exoept as to one year was nob payable 
under a registered instrument, 

that the clause conferring a charge for arrears was not a tarm 
of the lease as lease and wonld not apply to the period of holding 
over, : 

that the mortgagee not having assented to the holding over, the 
holding over was not on the terms of the original lense and 

that sive neither Art. 116 nor 182 applying to the case arrears 
were recoverable only for 8 years. s 





Knutti Umma v. Madhava Menon 


4. ———_--——— Inacfficient stamp on pliant~ afterwards made 
good within the time.—See Count Furs Aut (3). 


5. — for ‘a suit for windiug up partnership.—Ses Hino 
Law (8). 

‘Limitation Act 8. 5.— Delay in appeal — Dismissal of Kurnam—8utt— 
Reference to Revenue Courte— Proceedings in Revenue Courte— 


Appeal—Delay— Discretion to encuss—Duty of Appellate Court. 





A Zemindari Kurnam dismissed by the Zem{indar in 1888 applied 
.for tedreas tó tho Revenuo authorities in 1894. Having been 
referred to a civil suit, ‘he filed this suit for a declaration of his 
right io the ofice and for récovery of its emoluments In the 
District Munsif's Oonurt of Satur. On Jannary 29, 1898, the 
Munsif dismissed the suit as he was of opinion that Aot IT of 
1894 ousted the jurisdiction of Civil Courte. The plaintif obtain- 
ed acopy of the judgment on’ February 18, and moved the 
Deputy Collector on March 6 The petition having been 
rejected on June 13, he appealed to the Collector on July 25, 
oupy of the order rejecting his petition having been furnished 
to him on the 1éth. This appeal was rejected on the abth 
‘ November. A oopy of this order, he obtained on Decembar 7, 
and the records were returned to him on the 28th. Now he 
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Limitation Aot.— Continued. 


“preferred an appealto the District Court against the order of 
the Munsif, dated January 29, 1898, on the 4th January 1809. 
The Subordinate Judge of Tinnevelly who heard the appeal 
exon#ed the delay on the ground that the appellant was misled 
by the District Munsif and had lost time by trying to 
follow his advice. But he did not consider the delay between 
November 28, 1398, and January 4, 1899, in filing the appeal. 


Held by Benton and Boddam, JJ., thatthe suit being one for 
sativfaction of wrongful dismissal, under 8.11 of Regulation 
XXV of 1808 was triable by a District Mansif avd not by 
Subordinate Judge. 8, 7 of Regulation XXTX of 1803 hes no 
obligation to such a suit, 

` Jagannatha Pillai, v. Subboraya Pillai, I. L, B. 28 M. 840 diein- 
guished, 

Per Benson, J.— Act II of 1894 was not applicable to such a suit 
as the same came into force only in 1897 as regards this Zemin- 
dari. 

Held by the Court (Benson, J. dimenting) that the delay was 
jnexousable and the appeal was barred by limitation. 

An appellate tribunal should not interfere with the discretion of 

* the lower Court where it has been exercised judicially after a 
consideration of all the facts: But where, asin this case, 
facta having a material bearing on the exerolse of a discretion 
have not bean considered, the exercise of discretion is judiolally 
unsound and should be corrected. 

Ramasami Kichileppe Naick y, Ramanojam Iilai 

Art: 91.—Bee Awaxp (1). 

Arta. 115-A, 116 —Oompensation for breach of 
contract a wriimg registered — Signature of the person sud, 
necessity for—Recttal of payment in sale deed, effect of. 

Ina mit for the belance of purchase money due under s sale- 
deed, it was found that the deed did not recite the contract of 
sale but stated that money in part Lad been received before the 
aale and acknowledged the receipt of the balance ; but the receipt 
granted by the vendor for the part-payment recited the contract 
and its terms. The receipt was not registered. On a question 
of limitation, 

Held, that the suit was for compensation for breach of contract 
contained in the receipt, which was notin writing registered 
and that Art. 115 was applicable. 

Semble, that Art. 116 would have been applicable if the receipt had 
been registered, although the receipt was not sighed by the 
person med. 
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Limitation Aoct.— Continued. 7 Page. 
Semble, also that, if the sale-doed had recited the contrast, Art. 
116 would have been applioah'e in spite of the acknowledg- 
ment of the receipt of balanse. 
Beshachala Naicker v. Varada Chariar eeo Jai 318 


4. —————— Art. 116.—Breach of contract in writing registered — 
Writing not signed by the party susd— Applicability of Art. 116. 


A suit against the present plalotiff was compromised by the 

. plaintiff executing and registering a deed of mortgage in satis- 
faction of the claim. The defendant, however, fraudulently 
progeeded with the suit, obtained a decree and recovered, the 
amount by process of court, In 5 suit to recover the decres 
amount with interest. — 


Held, that on the plaint allegations the suit was really for damages 
for breach of contract, though the cause of action was not so 
stated in the plaint, that the contract was in writing registered, 
and that though the writing was not signed by the party to be 


charged therewith, Art. 116 of the Limitation Act was applicable 
to the oase. : 


Sanney Kotxppa r, Venkata Narasimha Naidu... aes .. 125 
5. , Arts. 116 and 132.—Ses Luararion (8). 


6. ——— Art. 134—Purchaser from mortgagee—Avuction 
purchaser—Starting point—Date of purchase—Date of confirmation of 
ETE 

Held by the Division Bench, that the date of auction purchase and 
not the date of the confirmation of sale by the court is the 
date of purchase within the meaning of the third column of 
Art. 184 of the Limitation Act, if the artiole is at all applicable 
to anction purchasers. | 3 
Venkaiclingam v. Veerasami, I. L. B., 17 M. 91 referred to. 
Held by the Full Bench, that having regard to the words of the first 
column, Art. 134 does not apply to purchases at sales in invitum. 
Muthu v. Kam’alinga, L L. B, 12 M. 816 overruled. i 
Ahamed Kutti v. Raman Nambndri sa .. «328 


Madras Regulation XXV of 1802 and Act II of 1894.—See 
Lraitatiox Act (1). ” 


Madras Civil Courts Act, B. 16.--See Moninrpan Law (2), 


Magistrate's power to go into the question of title in 
enquiry under B. 144, Cr. P. C.—Ses ORMINAL PROOEDURE 
Copa {1). 

Mahomedan Law.—See REGISTRATION Act. 

s Madras Civil Courts dot, 8, 16 — — Gifte—Musha 

— Transfer of Property Act, S. 129—Rule of Mahomedan Law—Dsli- 

poryof possession—Gift without possession, validity of. 
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Mahomedan Law.~—Continued. 


A Mahomedan Kanordar having died léaving his widow, his half 
sisterand a cousin heir to his property, the cousin mada: a gift 
of a third of his share to a mosque. The land ander kspom 


having been taken up by the Government, the donees oldimed 


their ahare of the kanom amount from the compensation money. 
Per Shephard, J.—The doctrine of Musha, assuming it to be in 


force in the Madras Presidency is not applicable to the facts of | 


the cake. 

Per Benson, J.— 

Under S. 16 of the Madras C Civil Courts Act, tho Mahomedan Law 
of gifts docs not apply to cases whore the partios are Nahome- 
dans. 

Gobind Dyal Inayatullah, I. L. B., 7 A, 755, followed. 

B. 129 of the Tiansfer of Property Act does not make any rule of 
Mahomodan Law ss such applicable to gifts among Mahomedans 
but merely lays down that no rule of ldw enforced by the courts 
asa rule of Mehomedau Law shall be affected by that chapter of 
the Act. 

The Mahomedan doctrine of Musha which prohibita a gift of anan- 
divided share in property is not in force in the Madras Prosi. 
dency. 

Where a registered deed of gift authorised the donee to realize the 
property “ from the tenants and others who are in possession.” 
Held, that the donor having done all in his power to complete the 
gift, the gift was ralld even though there had been no delivery 

of possession to the donee. j 

Semble.—A regisbered deed of gift would be valid without delivery 
of possession. 

Byed Ahmed v. Mussa Koşa 


Mosne Profits, suit for.—8Sse Provon. agin: Cavar Govita ic 


(1) and (2). 


Military tenure service; exemption from, effeot of, on im- 


partibility of the estate.—Sss Hindu Law}(6). 


Monsy-lender getting less than Es. 30 whether tarable.— 


Sés Dietxicr MUNIOIMALITIES Act. 


M rhgage.—Construction—Bemindari— Our entire right and income” 


—Eemtadar’s right ar simple mortgagee. 


A Zemindar mortgaged to the plaintiff “the entire Zemindari of 
Palor * * * which has paeasod to our possession from our 
ancestors * * which yields an annual income of Bs. 9,975 * * on 
which is payable a pelshoush of Re. 23 and » land-oves of 
Ba, 463 fand which beats Zemindari patte No. 364, together 


Page 


83 


with the hills, jungles, cultivated and uncultivated lands, gar- ~ 
dens, sources of irrigation, etc., therein, as well as with our entire 
right and income and the Kattubadis on enfianchised inams.” ' 
On the question whether the security inoluded a simple mort- 
gage which the Zemindar had over the lands of the Inamdars 

in a certain village in additon to the Kattubedis which tbe 
Zemindar as such was entitled to receive from the Inamdars :— 


Held, thatthe Zemindari “with our entire right and inoome” did 
not include all the properties of the Zemindar within the terri- 
torial limits of the Zemindari but only the estate which the 
Zemindar had as such and the income attached to it; and that 
the simple mortgage of the Inam village was nota part af the. 
mortgage security. 

Rooke v. Lord Kensington, 25 L. J. (N. 8.) Ob. 7085, referred to. 


Obiter: If from the instrument of mortgage it was olear “that all 
interests possessed by the Zemindar in the village was assigned 
to the plaintiff, he will be entitled to the benefit of all such 
intereate, including the simple mortgage, even though the Ze- 
mindar did not intend it, and the plaintiff was not aware of it. 


Nalam Bima Raju v, Kunja Behari Gajendra Deva “et a 837 


Q ——-——_Oovenunt for pre-emption—Fquity of redemption (clog on). 
—Collaieral advantage—Unconscionable bargain—Tranafer of Property 
Act, Se. 40 and 60, contract to sell—Equitable ixterest— Bona fde pur- 
chaser without aotice—Sale of intangible property—Ciril Procedure 
Code, 8. 214—Decree for preemption, form of.— Barred right as a plea 
in dafonce— Possession, effect of, on limitation—- Perpstutties, doctrine of, 
applicability to covenants. 

Where a mortgagee with œ covenant for pre-emption has failed 
to exercise his right within the period of time allowed for the 
exercise of such right, he cannot afterwards set up his right by 
way of defence toe suit for redemption; and the faot that he 
was in possession cannot enable him to do so. 


Per Bhashyam Alyangar, J.1—So long as the equity of redemption 
subsists and has not been extinguished “by aot of parties or an 
order of the court,” an sotion for redemption must be decreed 
without regard to any contracts to the contrary between the 

parties. i 

Obiter—1. A covenant in e mortgage which prevents the redamp» 
tion of the mortgaged property in the same unfettered state in 
which it was before the mortgage is a clog on redemption and is 
void and of no effect. è 


3. A covenant for pre-emption, though in the mortgage instru- 
ment, is only a contract to sell and cannot be enforced against 
tena fide purchasers for value without notice, A contract to sell, 


33 
does not,. under the Transfer of Property Act as under the 


English Law create an interest in or charge on the property, but 
is only a covenant not running with the land. 


Obiter: Per Bhashyam Atyaagar,J.:—1. A stipulation in a mortgage 
deed for the collateral advantage of pre-emption for a fixed price 
irraspoctive of the market value of the lands at the time is prima 
facie unconscionable and oppressive. 


3. Since the pasıing of the Transfer of Property Act, the decree 
in a suit for pre-emption should direct the execution and regir 
tration of a sale deed, in cases in which the Act requires a sale 
deed for the effectunl transfer of property; and the form of 
the decree preseribed by 8. 214 should be supplemented. 

3. The equity of redemption in properdes seujructuarily mort- 
gaged is Intangible property and oan be traneterrod only by a 
registerod deed of salo. 


f: 

Quasre: Per Bhashyam diyangar, J.:—1. Whether there is any 
difference between pre-emption which is incident to the mort- 
gage under the law and pre-emption arising under a contract 
between the parties. 


3. Whother a contrast for pre-emption to sell between Hindus 
might be repugnent under the Hindu Lawto the doctrine of 


perpetuities. 


3. Whether the doctrine of perpetuities governs mere covenants 
not amounting to interest in properties. 


Ramaswami Patter v. Ohinnan Asari kid si „133 


Lease of land—Purchass of plantains on the lond— Mori- 
gage by purchaser—Termination of lease—Righis of mortgages. 

A took certain lends from B on lease and purchased certain 
plantain trees standing thereon, A mocessively mortgaged the 
plantain trees to O and D. D having assigned his mortgage to B, 
B obtained a decree on the mortgage and in execution of the 
decree purchased A’s interest in the plantain trees, subject to 
O's prior mortgage. A wis subsequently evicted from his 
holding. O now brought a suit to enforce his mortgage. 





Per Moore, J.:—-At the termination of A's tenancy, he lost all right 
to the trees and so did his mortgagee C. That the sale to B was 
subject to O's olaim did not affect the matter as A then had an 
interest but afterwards lost it. 


Per Daiss, J.:—A’s interest in the trees was absolute ahd did not 
lapse to his lessor on the termination of the lense. O has there 
fore a right to enforce his mortgage against the trees in the 
hands of B. 


Rongasami Konan"y. Sellaperumal Padayachi si we M0 
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Mortgage-decree, compound interest payable from date 
fixed to date of doores.—Sss Iwrenust (1). 


provision for interest, 1n.—Se Omt Praca- 





DURE CODE (£). 


Mortgages prior, impleaded, but ex parte, effect of,—dee . 


Otvic Procupvzm Conu (5). 
Mortgagee-purohaser, right of.—Ses Morrescr (8). 
Moveable property, pledge of —See Orriz Puoozpusm Oops (17). 
, Fruits of growing plantain trees.—Ses 


Orvit, Proogpurm Oopa (17). 


Busha, not in force in the Madras Presidency.—Ses Mino- 
wapan Law (2). 


2. 











Notice to trustee, necessity for, in suit against him under 
S 180f Religious Endowments Act.—Ses RaLieious Kapow- 
wenta Aot (2). 

Operation of the Amending Act VI of 1899.—See Paxauty. 

Order dismissing claim petition under 8 289, C. P. O., isa 
Judgment.—sSco Lwrrers Parunr (2). 


Order refusing stay of exeoution, not a judgment.—ses 
Lurrxzs Parant (3). 


Oudh Taluqdar’s Act I of 1869/8s. 8 and 22.—Sucossnion— Pri- 
mogentiure-—Hider son by junior wife—Younger son ly senior wife— 
Priority. R 

The impartible character ofan Oudh Talug entered in list 3, 
section 8 as descendible toa single heir is nos affected by a 
succession under section 23, clause 11, to heirs under the 
general law not spesiffcally mentioned ia that section. 

In the absence of any special custom primogeniture among 
brothers born of mothers of equal class is not according to 
the seniority of their mothers but sooording to seniority of age. 

Jagdish Babadur v. Theo Partab Singh . 

` Pact heard appeal, transferred by District Court to Eub- 
ordinate Court.—Sec Arrrit (1). 

Pactial partition by agreements of parties.—Ses Hixnu Law (8). 

Partition ofimpartible Zemindary, effect of,—SeeHurpu Law 
(8). 

Penal Code, B. 59.—Transportation—Indian Registration Act—Special 
or Local Law, punishments under. 

Section 59 of the Penal Code does not apply to sentences under s 
. special or local Jaw and taansportation cannot therefore be 
ordered.in the case of offences punishable under the Indian 
Begistration Act. 


Muthuramalingam v, The Queen. Muthalagu v. The Queen 
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3: 


B5 


Penal Codoe—Contiauad. 


Penalty, fs 109, 121-A, 311, 400, 401, and 402. .— Bee 
_ Ornon Proumozs . Oca (8). 


—— Interest from date of defawli—Hsgh rate—Oontract dct, 
8 74 ~Amending Act IF of 1899, 3. 4—Conatruction— Operation of 
” Amending Act. 


Where the defendant who owed a sum of Rupoes 780 to the 
stakeholder of a chit fand agieed to pay the same in balf-yoarly 
instalments of Ra 62 8 as. and on default to pay the whole on 
demand with interest at 1 pie per rupea per diem from the date 
of such default: — 
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Hela that the stipulation as to interest was not penal and could 


be enforesd. 


Per Chief Justioe.—Beotion 4 of the Amending Act VI of 1809 does 
not apply to & case where interest is made payable only on default 
as in such oases there is no question af enhanced interest. 


Per Chief Justics, Obtter.—The Amending Act applies only to shits 
instituted after the passing of the Ast. 

Sankaranarayane Vadhyar v, T. K. Sankaracarayane iyor 
Permanent Settlement (Madras) :—5Sss Liurtation Aot (1). 
Perpetuities, dcotrine of, whether applicable to covenants. 

—See Morraacu (3) , 

Persone Detignata.—See Hixpu Law (32). 
Possossory suit.—See Burcruar:. 


Practice -Letters Patent appeal, points on which appeal should 
be heard:—See Cryin Proompurz Oops (8), ` 


Preemption, covenant for,—Ses Mozreicn (2). 

decree, form of :—Se Morraace (2). 

Presumption as to nature of property taken by son under 

' father’s will.—8es Horo Law (11). 

Primogeniture among brothers by different mothera.—Ses 
Ovp# TaLvgpsB’a Act. 

Principal and Agent, purchase ‘by agent with principal's 
funds.—See Awazp (1). 

Privy Council, appeal to, on interlocutory orders.—S8ee Cimi 
Procanvzx Cope (8). 





ka 


-—————omditlons for leave to appeal 40—Ses Orriu Paocr- 


puss Coos (20) 


, power to review loaro given to appeal —se Orțis 
Proorvur» Cona (89). a 
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Property acquired by jdint labour.—fee Hivov Liw (8). 


Provincial Small Cause Courts Act, Art. 31.—Suit for mems 
projis—Suit for an aocouni—Cognisable by Courts of Small O anses, 


‘A mit to recover “meme profita from a trespasser is not in the 
nature of e suibfor accounta and is cognisable bya court of 
smil! causes. Í 


Bubba Bao v. Secharamsyya a0 ies e one 


; Art. 31.—Mems profitt— 
Account—Suit coguisable by a Court of Small Causes. 

A suis to recover profits of immoveable property, possession of 
which was obtained by the defendant in execution of a decree 
afterwards reversed on appeal, is under Art. 31 of the Sohedule 
to the Provincial Small Canese Courts Act IX of 1887 exempted 
from the cognisance of a Court of Smal! Canses. 

Savurimuthn v. Aithurusn Rowthar... 


Purchases at sales in invitum, period of Hmitagion inArt.? 8,134, 
calculated from date of purchese.—Ses Liurration Aor (6). — 


Pordanashin lady.—Keecuiion of morigage—Knowledye of affect of the 
document— Amount of proof, 


In disproof of the plea of a purdanashin lady that she did not 
understand the nature and affect of a mortgage deed executed 
by her, it is not enough to prove that the document was read to 
her; ib must be proved that is was explained to her and thai aho 
understood the effect of the document upon her interesta, 


One M. O. made a gift inter vivos to hia daughter B, and by his 
last will and testament executed in 1887 made some provislon 
for his wife J. and devised the remaining properties toK. R., his 
daughter's son. He appointed his wife and son-in-law S. exe- 
ontora and wuardians of his minor grandson. The executors 
executed a mortgage of the minor’s properties for a debt due 
by the testator, B joined in the execution of the document, 
and an item of property belonging to her was also included 
in the security for the debt. This was superseded by a 
mortgage of 1889. This time some additional properties of 
B were mortgaged for the debt. The mortgages obtained an 
es-parte decree in 1891, and in consideration of the deorse debt 

. and further advances a fresh mortgage was executed, It is 
this mortgage B now impeached on the ground that sho signed 
it without a due understanding of its effect. First, B was 
not in any way bound to disoharge the debt. Then there was 
no evidence that this or any previous document wus explained 
to her. The evidence as to whether it was even read to her was 
pontradictory.: Ono witness said that it was read to'her with 
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. _BPurdanashin lady.—(Coaiwnaad. Page. 


ordinary finency. There was however an endorsement on the 
document made apparently by the Registrar's cflloe that the 
document was read to her; bat the person who made the 
endorsement was not examined; nor was it even known who 
made it. There was evidence that B's husband was imperiona 
and almost tyrannical and that B dreaded him and would not 
ask him to give any explanation. On these facts, 


Held, thas B was not proved to have executed the document with e 
knowledge of ‘its nature and effect and that she was not bound 
by it. 
Annods Mohini Boy Ohowdry v. Bhuban Mohini Debi ... we 166 
Railway Company— Dangerous goods—Keplosion—-Death—Liability of 
company— Negligence— Durden of Proof. 
À Railwsy Company is not, like a. common oarriler, liable for not 
carrying safely. It is liable only for culpable negligence. 


In actions for damages for negligence against a Railway Company 
the onus is on the plaintiff to prove negligence on the part of 
the Railway Company. 

Where the father of a person killed by the fireworks carried by 
a passenger under his seat sued the Railway Company for 
damages for negligence :— 

Held that the burden was on the plaintiff to prove that the plaintiff 
knew or ought to have known of the dangerous character of the 
goods and should have prevented the carriage of anch goods, and 
‘nos upon the Railway Company to show'that they were not 
guilsy of any negligence in not discovering their real character. 


Kast Indian Bailway Company v. Kalidasa Mukerjee ... . 158 


Recital of payment in sale deed, effect of —See Lonturion 
Aor (3). 
. Redemption, clog on—3ee:—Mozrescu (2). 
Registration Act IIT of 1877, As. 17, 32, I4 & S'7.— Registration 
ILD ef 1877, 83. 71, 33, a¢ and 87— Bridence—Admissibility—Attorney 
Jor registration—-Death of principal—Authority of attoraey—Irregu- 
larity in registration—Muhammedan Law— Wak/—Ilweory trust. 


Where a document requires registration to be admissible as syi- 
dence or to affect immoveable property, it is not enough that 


the deed is in fact registered, but is must be registered in accord- 
ance with law. 


The registration of a document at the instanoe of one who is not 
by law empowered to present it for registration is mot in law 
recognised as mach and does not make the document admissible 
in evidence. 

An attorney suthorised to present a document for registration and 
admis exsontion of it before the registrar loses his. anthority 
on the deeth of iho executant; and .registration after that date 


\ B8 


Begisthration Act.—Costiaued. 


onthe presentation or.the admission of exeention by such attor- 
mey is invalid. 


The test of the validity of a wakf which confers benefit on the: 


family of the settlor is to see whetherthe doonment {a in sub- 
stance an endowment of the property for a chariteble purpose 
or in merely intended to create a perpetuity for ae beneflé of 
the family under colour of a charitable trast. 


Mnseammat—Mujih-ao-Nissa Y. Abdul Rahim... ae 
Registration by attorney after Principal's death, validity 
of—See.Ructerzariow Aor. 


Registration. of Chit funds—Aee Companies Act. 
Regulation XI of 1816, B.10.—Powers of Village Munsif—Conjine- 


meni in stocks, liability to. 
“In order that a person may be put in stooks two conditions must 


cononr, 
(1) that he must belong toona of the lower castes-of the people, 
and j 5 


(3) that ho must be one on whom, from his social standing, educa- 
tlon or otherwise, it may not be improper to inflict so degrad- 

ing a punishment. i 
And a convert to Ohristianiby or Mahomedaniam is not, merely by 
reason of such conversion, taken ont of the category-of one be- 


longing to the lower osates of thelpeople, unless he has abandon- 


od his caste, thet js, its ceremonies, custom, manners, moral 
standards, ideals, si cetera. 
Vemmuri Rattigadu v. Konda Reddi isi sis aes 


Religions Endowments Act XX of 1863.8 18.—Sanotion do ens 
——Prescription—Trustes—Power to appoint sucossecr—-Aoguisition of 
right by peeeoription—Remoal of old tewple—Building new temple— 
Funde— Alienation of trust, validity S 


Whore the Government acquire the land on which a templé stands 
aod award compensation to the trustee, the fact that in building 
a pew temple the trustee largely supplements much funds by 
contributions which he raises does ot make either him or the 
contributors the founders of the new temple. 
Semble:—It may be otherwise if the temple had gone to ruin and a 
‘ person out of charity erecta a new temple even though the 
materials of the ruined temple had been used in the erection 
of the new, : ‘ 


Rae) 


ae only the right to be a trustee for life, but the righito be such 
f :. èrastee with powpr bo appointhis E E 
edah 9 by prwclpin, eee ne eer Ea 4 


„Figo 
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Religions Endowments Act—oatinued. . i Page . 


Where L, the hereditary trustee of a temple, devised the trusteoship | 
to his sister A, and authorised har to appoint a successor to 
herself and A devised the trusteeship to V with s similar right 
of appointment and V appointed the defendant as his successor 
in office— 

Held, that the right of appointing s successor was part of the title 
acquired by prescription and that the deferdant was, therefore, 
properly appointed srustee. 

Held, that leave was aot required under B. 18 of Act XX of 1863 to 
sus a trustee for neglect of duty on the original side of the High 
Oourt. 

Semble: —Ths alienation of a trne by seraatee by prasoription tor 
one in the line of trustees ordained or oontempleted by the 
founder is notin the absence of any corrupt inducement or pre- 
judice to the interests of the temple; within the prohibition of 
Eajah Varmah y. Bavi Varmah, 1. H. 285, 

Annasami Pillai v. Bamakrishna Mudallyar ... 

See 18- Leave to suo— Notice to EEE FES 

~-Makasarnama—Civil Procedure Code, Ss. 632 and 647-—Muatsrial 
irregularity. 

Before giving leave to institute a stit onder 8. 18 of the Religious 
Endowments:Acs XX of 1868, it is not necessary thas notice: 
should be given to the’ trustes againss whom it is proposal to 
institute the suit. 

Leave to sus cannot be granted without a formal petition piopedly 
aligned and verified being presented to the Oourt by the peti- 
tioner in person or by pleader and to grant such leave on the mere 
letter orkahaxrnama signed by «large number of people is m 
irregular that the order will be set aside on revision under section 

833. Civil Procedure Code. 

Amdoo Miyan y. Hahamed Da:ood Khan Bahadur = si 

Remand order on application under section 108, 0. P. C., construc. 

tion of —See Civit Procupurm Oops (8). 
——, legal, when not ons preliminary point:—See Luati- 
mox (1). 


Bent Recovery Act VII of 1865, B. 27—Distraint— Orops 
distrawed carried away—Sust to recover crops or value. 

In a suit by a distrainer under 8.27 of Act VIII 6f°1885, recovery 
of specific property distrained'and carried away can alone be 
claimed but not the valusef suck property. 

A distrainer having sued to recover crops cut and carried away by 
defendants after distrained or their price and the court haying 
granted a deovee for money— 

Hold, that the court haying had jurisdiction to try a suit for the 
relief granted, and defences appropriate to such » suit having 
beeni raised, no injustioe’wasdone and thatthe decree must 
an i l SETS 

Kritnama Naicken v, Srinivasararathachār 








weer” ~ ae 
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Rent Reocoréry Act—Cortinesd. 


8. — 
; 





E 27— Esus framed under the 
Act--Rule v.- Double water eate—Source of water supply—Disapproved 
source. g 
Where a source of water supply has been in uss fora long time 
with the knowledge and approbation of the Government, it 
cannot without making other adequate arrangements for irriga- 
tion, approve of the existing source and charge double water 
tate aa for the use of a disapproved channel under the rules 
framed by the Government under Act VIII of 1868. 


The Beoretary of State for India v. Venkatareddy aed ae 

Rent, charge upon land Ses Locratiox (3). 
, See Orrin Procupume Cove (18).. 
Res Judioata :—5 ss divix Proornuxs Cope (8), (4), (5) and (6). 
Banction +0 appeal to Privy Council, grant of, by High Oonrt, is 

a Judicial discretlon.—See Orv Procupces Cona (20). 
Sapinda's consent for adoption.—See Hixpu Law (1). 
annad, construction of,—Ses Hinnv Law (6). 


Sanction to sue under the Religions Endowments Act—te 
Ranigrous Expowsaxrs Act (1). 
Beoond Appeal.—ses Orri Procrnuas Cops (17) and (18). 
Seniority of brothers by diffecent mothers.—sve OvupE Tarug- 
par’s Act. 
Bettlement of Jamma, effect of.—Ses Hinnu Law (8). 
Silence of executing Court as to one of several prayers, 
effect of.—See Crvit Proompurx Oone (8). 
Bpecific Relief Act, B. 9.—See Erecruanrt. 
2— x B. 42.— Suit for doclaration—Staius of members 
of a family, declaration of —Consequential reliaf. 
Where the plaintiffs sued for a declaration that they and the ds- 
fendants were members of the same tarwad and had community 
of property bub did not claim any reHef in respect of the 
possession or management af the properties, the plaintiffs’ 
claim to which was denied by the defendants :— 








Held, that the suit was bad for want of a prayer for consequential 
relief and was barred by B, 43 of the Bpecific Relief Act. 
Bech party was directed to bear his own costs throughout as the 
objection was not taken by the defendant in sither of the courts 
below. 
Raman Adiodi y. Kelu alias Unni Adiod! Pe sii 
Btamp—Lease for Term—Covenant to renew after onpiry of licen 
payable. 
‘Where in a lease for a term of threo yearsat a yearly rent of 
Ra. 190, the lessor covenanted to grant a renewal for one or tre 
“+ years at the option of the lessee.. 
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eo 


Al . 


‘Stamp—Contianed, 

Hold, that the covenant to renew-waa not an independant contract, 
but was only part of the consideration to enter into the lease 
and that stamp duty was peyable as on a simple lease for the 
term of three years. 

Worthington t. Warrington, 17 L. J. (x a.) O. P. 119 followed. 


‘he Secretary to the Oommissioner of Salt +. Satherland Orr 
2.-—-—Court Pee deficiency, payment within time fixed. — 
See Oourr Frese Act (2). 
Stay of exeoution order refusing, by o single judge of High 
Court, not appealable—See Lartags Patmrt (8). 


Btatus of members of a family, declaration of.—See Srece 
Raiers Act (8). 


Succession to an impartible estate in joint undivided 
Hindu family.—See Hinnv Law (6) 
mum Ondh Talugdar’s Estate.—fe« Ovps TALUQDAR s 
Act, 
Buit cognizable by a Court of Small Causes. noe PROYVINOIAL 
Suar Causa Courts Act (2). 


—See Otit Pro 








oupuRE Copa (17). 


Huit for damages egainst Village Munaif for misconduct, 
maintainability of,—-See Vinuace Mum's Act. 


, for legally setting the law in motion, 
essentials for,—See CRIMINAL PRocepure Coon (1). 


3. ——__-____——_, for breach of contract in writing 
registered.— Bes Liaitatiox Act (8). 


Suit for declaration.—See Sracivic Retisy Act (2). 
Suit for mesne profite acorued due, after prior sult for 
land.—Hee Orv, Procapune Cops (7). 
2-— not a sult for account —Bse Provixcian 
Buxari Oause Covers Act (1). 


Suit for recovery of distrained crops or valte.—tse Ruy 
Raoovery Act (1). 


~2. ——_-_——- removal of trustee, power of District Judge to 
; refer to arbitrabor.—Ses Orrin Proompugs Oor (14). 
3. ————setting aside award.—5Ses Awaz (1). 


4. ——>——. winding up of PASER limitation for;—Bee 
Howe Law (8). 2 
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Suits Valuation Act, B. 11.—Cowrt Fees dct, 5. 7, OL (V.)— 
Evidence Act, 8, 85——Report of a District Officer, admissibility of— 
Eshibit on the objector’s side. 

An objection to the exercise of jurisdiction by the wrong court as 
court of appeal caused by undervaluation of’ the suits, subse- 
qnently discovered, will not be entertainod unless the real 
appellate court is satisfied that such undervaluation has in any 
way prejudicially affected the case on the merits. 


A party who has filed an exhibit cannot plead ita inadmissibility, 
if the other party seeks to use the document against hin. 

A single docnment may be a Pablo record within the meaning of 
8. 35 of the Indian Evidence Act and a report made by a District 
Officer in the discharge of his duty as such offloar is accordingly 
admissible as evidence. 


Raman r. The Secretary of State for India in Council ... 


Summary Procedure under Act XIX of 1841.—S Act XIX 
or 1841. 


Suntadi-milkent Istmirar, effect of —Ses Himnu Law (5) 


Surrender by widow to presumptive reversioner in ex- 
change for absolute powers in a part of the estate, affect 
of —Bse Hint Law (8). 

Survivorship, joint undivided Hindu family—See Hinnc 

Law (6). 

Suit for sale on first mortgage.—See Limitation (1). 

Temple Trustee.—Ditrict Commitioe—Oomplainis against trusiee— 
Inquiry by Committoe—Bcasive conduct of trustes—Dismissal, validity 
of. 
` Where the trustee of a temple, being called upon by the District 

Committee to answer to certain alleged charges against him, did 
not obey the order and otherwise acted so evasively that the 
Committee reasonably believed him to be guilty and dismissed 
him from trasteeship ; 
Held that he could not claim restoration to the office, even thongh 
he might prove all the charges to be unfounded. 
Nerasimhachariar y. Muthukumaresami Mudaliar a 
Transfer of Property Act, Ss. 40 and 60. —Ses Monrascn (2), 
———--——— B. 189.85. Manomanan Law (2°. 


Trusts Act, 89.823,35 and 72.—Discharye of Trustee—Order to new 
trustese to pay old irusies an omount-—First charge on trust property— 
Decor ce—Heeoution—Regular suit, 

Where at the time of discharging a trustee, the court ordered the 
new trustees to pay a certain amount to the discharged trustes 
as a first charge on the trust estate and such new trustee having 





Page. 


818 \ : 


Trusts Act—Continued. 


Pago.” ` 


’ refused to pay the amount until the discliarged trustee gave an` - 


account of his management, this action was brought to recover 
the amount. 

Teld, that the original order was not a decree of court executable 
as suoh against the new trustes and that the suit was maintain- 
able. 

Barclay v. Btanes izi 
Trustee, discharge of,— See Tans hee 





2. — , discretion of, as to procession of an idol.—See Orvin Pro- 
4 ompurm Oops (2). 
3. ——, dismissal of, by committee for evaste conduct in enquiry 





on reasonable complaint, validity of,—See Teruna Tsustas. 
4 —————. power of, to appoint sucoessor.—Sss ReLIerous EXDOW. 

wants Aor (1). , 

Unoonsclonsble bargain—Oollateral adventage.—Ses Moxteasx (3). 

Usufructuary mortgage.—sSee Linitatiox (8). 

Village Munsif’s Act I of 1889, S. 73 -Vilagos Munsif—Deores 
setting aside deres by District Munsif—Vilage Munsf garty— 
Decreé against Villages ilunsi/—Suit for damages. 


A District Munsif proceeding underSection 78 of the Village Mun- 
sif Courta Act to set aside a decree ofthe Villoge Nunsif is 
not authorised to pass a decree against him ; nor is he a proper 
party to a proceeding under that section, 


Obiter:—A person damnified by the misconduct of a Village 
. Munsif in passing the decres may be entitled to sue him for 


damages in a separate sait. 
Palani Gounden v. Kuppandi Gounden 


Village Munsifs Reguiatiqn XI of 1816, E 10 .—See Reavta- 
TION. 


Wakf, Essentials of —See Recistaatiox Act 
‘Widow's extate.—Ssee Hixnu Law (10). 


2. ~~ —— in lands exchanged fur husband’s proper- 
ty.—8ee Hinpv Law (9). 


‘WiLL, nature of interest taken by son under,—Ses Hinu Law (11) 
Zemindar’s right as simple mortgugee.—See Mozraaan (1.) 
Zemindary karnam rights of, on dismiesal—See Lun 


tation Act (1). 
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- The: Bias Sate Ammal Ryorts. 


IN Tite HIGH GOURT OF JUDIOALURE*AT MADRAS. 
Present : Mr. Justice Subrahmania Aiyar and Mr. Justice 


è 


Boddam. f f 





, Anhäsami- Pillai and re a © c. Appellants* (Let to 
=< 7th, 9th and 10th 
i ~ Plaintiffs). 

: de ; 

‘Ramakrishna Mudaliar and another _« Respondents (De- 
i E ` fondant and 8th 

a ; Plaintif). 


° Roligiows Endowments Act, XX of 1883, 3. 18— Sanchon to sue—Prescripiion—Trusteo— Pit 
Power to appoint successor—Acguisition of the right by prescriplion—Remural of 
old temple—Building new temple —Funde— Alienation of trust, validuy of. Romatrishna 
Where the Govornment soquire the land on which a temple stands and award Madaliar. 
compontation to the truste, the fach that in building a now tomple tho trustee 
largely supplements such fange by contributions which he raises does not make 
elthor him or the contributors the founders of the new temple. 
Semblo -—It may be otherwise if tho temple had: gone to rnin and a person out of 
charity crectol a new temple evon though the materials of the ruined tomple had 


boen need in the erection of the new 
Not only the right to be a tiustoe for life, but tho right to be such trustoe with 


powor to appoint lis own successor, may be acquired by proscription, 
Where L, the hereditary trustoo of a tomple, devised the trusteoship to his sister 


A, and authorizod hor to appoint a snoceasgr to herself and A devised tho trnstoe- 
ship to V witha similar right of appointment and V appointed the defondent as 


his successor in ofice i— 
Heid, that the right of appointing a suocossor was pari of the title xoquired by 
prescription and that the defendant was, therefore, properly appointed trustee. 


Hold, that leave ras not requhed under B. 18 of Act XX of 1808 to suc a 
trustoe for negloot of duty on the original side of the High Oourt. 


Bemble :—Tho allonation of a trast by a trustoe by prescription to one fn the ling 
of trustees ordained or contemplated by the founder is not, In the ebsonos of any 
corrupt inducement or prejudice to the interests of the tomplo, within the prohibi- 


tion of Rajah Vurniah v. Ravi Vurmak, L L. R., 1 M. 235. 

Appeal from the decree of the High Court of Judicature in the 
exercise of its ordinary original jurisdiction in O. S. No. 54 
of 1898. 

*0. 8. Appeal 8 of 1899, 12th November 1900, 


Anussemi 
Pillai 

Y. 
Ramakrishna 
Mudallar. 
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F. Krishnaswams Atyar for lst to 4th and 6th’ to 9th appel- 
lants. 


P. B. Sundara Atyar for lat and 2nd appellants. 
S. Gopalasams Atyangar for 8rd to 9th appellants, 


‘Sir V. Bhashyam Asyangar, T. V. Seshagirs Aiyar, 
F. C. Seshachariar and K. N. Asya for let respondent. 


The Court delivered the following 


JUDGMENT :—The main questions to be determined im this 
appeal are—(1) whether the lst respondent (defendant) hereinafter 
referred to as the respondent is the rightful trustee of the temples 
of Malleeswara and Kasavaperumal, situated in Black Town ; (2) if 
so, whether the suit, in so far as it relates to the charge of neglect 
of duty alleged against him, is unsustainable because no leave was 
obtained under Section 18 of the Religious Endowments Act, XX 
of 1868; and (3) whother the respondent has been guilty of neglect 
of duty calling for notice at the hands of the Court. 


Now, as regards the first question the facts bearing thereon aro 
beyond dispute. Prior to the year 1777 a temple, dedicated to 
Malleeswara and Kasavaperumal, oxisted at the site on which the 
old light-house stands. But that site having been taken up by the 
Government on payment of compensation, the temple was pulled 
down. Muddukrishna Mudali (senior), who was at thattime the 
manager of the temple, caused the present temple to be construct d 
with the money received by him from the Government as compensa- 
tion and with funds which he collected by way of subscriptions. He 
held the office of trustee of the present temple till his death in 1795. 
He was succeeded by his son Chinniah Mudali who held the office 
till his death in 1816. His son Muddukrishna Mudali (junior) 
succeeded him, held the management up to the year 1840 and was 
succeeded by his younger brother Lakshmana Mudali who died in 
1847. He left a will whereby he appointed his own sister Ammani 
Ammal and her husband Ramaswami Mudali as his succeeding 
trustees and authorized them to appoint their own successors and 
thus diverted the devolution of the office from the family of Muddu- 
krishna-Mudali (senior) into the hands of persons who had no right 
thereto. Ramaswami Mudali died shortly afterwards and Ammani 
Ammal continued to hold the office of trustee till 1872. By ho, 
will she appointed her sister’s son Vythilinga Mudali to the trustee- 
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ship. He held the office for 20 years and by his will appointed the Anas 


‘ oe 
respondent, one of Muddukrishna’s (senior) great grandson, as his Pa 
successor. La Bam aisha 


The first contention on ne of the respondent was that, 
granting for argument there was & vacancy on Vythilinga’s death, 
as urged for the appellants (plaintiff 1 and 4 and 6 to 10) the right 
of management reverted to the heirs of Muddukrishna Mudali 
(senior) as he was the founder. Wo are, however, unable to agree 
with the suggestion that Muddukrishna was the founder. If a 
temple gets into ruin aud a person as a matter of mere benefaction 
erecta fresh buildings and dedicates them to the same sort of wor- 
ship as had been carrried on in the old temple, such person may 
properly be treated as the founder of the new temple, even though 
in constructing it he used materials of the former temple or other 
property belonging thereto. The circumstances of the preeent caso 
are, howover, very different. When Muddukrishna received the 
money pnid as compensation by Government he received it as trustee, 
and in applying that money towards the construction of the present 
temple he did nothing more than what he was called upon to do as 
trustee. The circumstance that he had taken the tronble to raise 
subscriptions to supplement the trust funds in his hands, and that 
such subscriptions amounted to much more than the original trust 
funds would not make either him or the subscribers founders. The 
reasonable view would be to treat the amount subscribed as accre- 
tions to the existing trust funds and as something contributed for 
the better carrying out of the purposes of the original foundation, 
(Compare the observations of the Harl of Selborne, L. C., in the 
Privy Council case, In tha matter of the Endowed Schools Act, 
1869. Inthe matter of the St. Leonard, Shoreditch, Parochial 
Schools, 10 A. C. at page 808). As the vory first step in the 
_ argument addressed to us with reference to the contention under 
consideration fails, it is not necessary to discuss the contention 
further. 


It was next urged on behalf of the respondent that his appoint- 
ment by Vythilinga should be upheld on the ground that it was n 
transfer of the office to a person who, being a member of the family 
of Muddukrishna (senior) and alao in the line of heirs, would have 
been entitled to succeed to the office of trustee, had the right of 
the family not been extinguished by lapse of time. No doubt in 
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poen the absence of a custom entitling a trustee to transfer his office, he ia + 
he not at liberty to do so. Having regard, however, to the ground of y 
Madahar. the decision of the Judicial Committee in Rajah Vurmah Falsa v. : 
Ravi Vurmah Kunht Kutti (L L. B 1 M. 285), it would seem, aa. : 
urged by Sir V. Bhashyam Iyengar, not unreasonable to hold that... 
where a person who had no right to the office of a trustee according .,. 
to the rule of devolution ostablished by the founder acquiresa title to +-, $ 
the office by prescription, but restores it to one who, except for the, 
transferor’s prescriptive title, conld have tiken the office according, =. 
to the rules laid down by the founder, such transfer should be..;, 
treated as an exception to the general doctrine that a trusteeship is -.- 
not assignable, subject, of course, to the condition that no.corrupt . 
inducement has entered into the transaction and the interests of the _, 
trusts are not likely to be prejudicially affected. For such a, 
transfer would pat an end to the continuance of a management .. 
inconsisteut with the founders’ intention and once more let in the., 
class of persons by whom the founder contemplated the manage-,.., 
ment should be carried on. We consider it, however, preferablg ., 
to reat our decision in favor of the respondent with reference to - 
this part of the case on the other ground which was suggested, on, ,,. 
his behalf. That ground is that the respondent is a rightful trustee, . 
having been appointed by one who had acquited a valid title to, ; 
the trusteeship with power to appoint a successor. Now the ap- - 
pellants do not dispute that Ammani Ammal soquired a valid title 
to the trusteeship by prescription. But what sort of trusteeship 
did she acquire? It was not, ds contended for the appellants, a- 
hereditary trusteeship without power to appoint a successor. On © 
the contrary they took possession of the office under a will which ʻe 
contained a provision for the appointment of a successor to herself, |: 
and acting under that provision, she appointed Vythilinga giving 
him at the same time power to appoint his own successor. Vythi- ~" 
linga accordingly appointed a successor in the person of the “at 
respondent. The effect of such acts of Ammani Ammal and Vythi-: : 
linga on their possession must be held to be that they were `: 
claiming not a trusteeship descendible to their heirs, but oné + 
with power to appoint a successor. When they exercised’ | 
their powers of appointment they exercised them as an-\' 
incident to their office of trustee. And such an estate being.’ 2 
well known to and recognized by law, there is no reason for holding = -+ 
that such a trusteeship should not be prescribed for,’ or ‘that:s< i 
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Ammani Ammat and Vythilinga did not prescribe for it. Padapa aoni 
Bin Bhujangupu v: Shams Row Shrinivas (27 I. A. 88) cited v. 
for the respondent is a decision somewhat in point. There the Remekrisina 
Judicial Committee held that a person who acquired a rightto a 

watan by adverse possession, took the property attached thereto 

subject to the restriction incident to the'tenure that an alienation 

of sich property by the watandar had no effect beyond his life. 

No doubt power to alienate one’s property is not exactly of the 

sare nature as the power to appoint a successor to the office, for 

the former isa component part or incident of ownership. But 

where in such an estate as that of a trustee the devolution is by 
appointment, the power to appoint a successor is as much an inci- 

deit-of the trusteeship as the right to alienate is an incident of 
ownership. An instance more closely:analagous to the present case 

may be easily suggested. Suppose a person holds for the statu- 

tory period possession of property under a mortgage purporting to 

confer on the mortgagee a power to sell, granted by a person whe 

had'no ‘title to the property but who, under the law, was competent. 

to make a mortgage with such power. It must be held that such ` 
possession confers on the possessor the right of a mortgagee with 

‘power to sell, and not minus snch power. We hold, therefore, that 
the‘respondent succeeded to the office rightfully by virtue of tho 
appointment under Vythilinga’s will. 


We now pass to the consideration of the question whether the 
absence of leave under Section 18 of the Religions Endowments 
Act, XX of 1868, precludes the appellants from maintaining so much 
of the suit as relates to the alleged charges of neglect of duty on 
the part of the respondent. This court, as the successor to the 
late Supreme Court, possesses s jurisdiction similar to, and cor- 
responding to, thatexercised by the Court of Chancery in 
England ovor charities. Within the original jurisdiction of this 
court, persons interested in charities have all along heen allowed, 
as relators, to take legal proceedings in reference to the due 
administration of charities. According to the analogy of the. 
procedure applicable to similar cases in England, the Advocate 
General should be a party to proceedings like the present. But 
a different practice has long prevailed. See Panch Cowrte Mull v. 
Chumroolall, I. L. R, 8 C. 568; Thackersey Deswray v. Har- 
bhum: Nursey, I. L. R, 8 B. at 452; Srinivasa Chariar v. 
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Annasaini Raghavuchariar, I. L. R., 28 M. 287. Following the view taken by 
vs Garth, C. J., and Markby, J., in Panch Cowrte Mull v. Chumroolall 
oe already cited, we hold that Act XX of 18683 was not intended to 
apply to a suit such as this brought under the ordinary original 
jurisdiction of this court inherited from the Supreme Court. The 
absence of leave, relied on, is, therefore, immaterial and the portion 
of the suit which relates to the charges of neglect is sustainable, 
notwithstending that no leave was obtained under section 18 of 

the Religions Endowments Act. 


The third and last question calls for but a few words, 
We agree with the learned judge that the appellants have 
failed to make out any serious neglect of duty on the 
part of the respondent. In our opinion the evidence very 
clearly shows that shortly after the respondent’s succession 
in 1892 certain unfounded objections to his right to act as 
trastee were started by persons unfriendly to him, and that his 
principal subordinates who had to attend to the work of collecting 
the rents due to the temple were induced to aot hostilely to him, 
and to thwart his management by inciting tenanta to withhold 
their rents, The delay and the paucity in the collection of rents 
spoken to by the appellant’s witnesses, were manifestly due to this 
. improper opposition on the part of the respondent’s subordinates, 
‘somo of whom are appellants in this very cage, nor is there any 
evidence worth the name to show that any loss has resulted to the 
temple by the failure of the respondent to take prompt action in 
the matter of the collection of rents. 


The appeal faila and must be dismissed with costa, subject, 
however, to two minor modifications in the provisions of the 
deoree :— (i) Substitute for the direction about exhibiting books 
and accounts for the examination of worshippers the following :— 
The Dharmakartha shall during the month of August every year 
allow worshippers of the temple to inspect the temple accounts 
between the hours of 8 and 5 P. x, every day, and for that purpose 
shall canse the books and accounts to be kept in a conspicuous and 
convenient place in the temple in charge of one cf his subordinates. 
Among the books to be so kept for the examination by worship- 
pers thore shall be a register showing the various immovable 
properties belonging to the institution, as also all the valuable 
movable properties inclusive of jewels. The Dharmakartha 
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should have the rogister duly revised annually. (ii) Insert tho Annasawi 

following direction as to investments of surplus funds :—Ths mee 

Dharmakartha should invest the surplus funds of the temple in any Ramakrishna 
Mudalar. 

of the modos enumerated in section 20 of the Indian Trusts Act 

when such surplus exceeds the sum of Rs. 8,009. 


Either party may, if necessity arise, apply for further orders 
as to the manuer in which the Dharmakartha should carry out the 
directions contained in the decree herein. The memorandum of 
objections was not pressed, and is dismissed with costs, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Boddam. 


Krishnaswami Aiyangar and another ... Appellante* 
(Plaintiffs). 
v. 
Srinivasa Aiyangar and others .. Respondents 
(Defendants). 


Res judicata—Mortgage decree-—Interest —Contract rate— Date wp to which recoverable- Krighna~ 
In a suit for partition between father and son, the son sought against a A iyangar 
cred {tor of his father whom he nade a party to the snit, œ doclaration of his non-lis- v. 


bility to the debt and the issue was decided egninst him. In a subsequent suit by pela Manin 
the oreditor agninat both fether and son i— Aiyangar. 


Held, that although the issuo was not res judicata under B. 13, O. P. O., the latter 


was preolnded by the dodision in the prior suit from questioning the amount of 
money due upon the bənd, 


Ordinarily a mortgage decroe should provide for tho payment of interest ab the 
contract rate not only ap to the dato fixed by the deoreo for payment but up to the 
dato of actual realisation. 

Second appesl from the decree of the District Court of 
Tanjore in A. S, No. 211 of 1898 presented against the decree 
of the Court of the Subordinate Judge of Kumbakonam in 
0. S. No. 43 of 18986. 

Sir V. Bhashyam Aryangar and &. Gopalorins Asyangar for 
appellants. 

C. Sankaran Nayar and M. R. Krishna Atyar for 2nd 
respondent. 


V. Krishnaswams Aiyar for 3rd and 4th respondents. 








* 9, A. 135 of 1899. 19th November 1900, 
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The Court made the following 

ORDER* :—On behalf of the appellants (plaintiffs) the learned 
Advocate-General contended that the lower Courts should have 
held that the defendants were bound by the decision arrived at in 
Suit No. 427 of 1889 as to the amount advanced under the mort- 
gage bond, Exhibit A, executed by the first defendant to the appel- 
lants and as to the binding character of the debt. In that suit tho 
pregent second defendant was the plaintiff and his father, the 1st 
defendant here, was the first defendant there also, while the first 
appellant was the second defendant. The suit was brought for a 
partition of the family property of the first and second defendants, 
and in claiming the partition the second defendant impleaded the 
appellants for thé express purpose of obtaining against them a 
decree that the debt due under the bond, Exhibit A, was not bind- 
ing on his (2nd defendant’s) share of the property. That matter 
was eventually decided against the second defendant and the bond 
in its entirety was held to be binding on his share. It is not denied 
that the District Munsif’s Court, wherein Suit No. 427 of 1889 was 
instituted, had jurisdiction in respect of the said matter in dispute 
between the appellants and the second defendant. And as that 
formed part of the object matter of the second defendant’s suit, the 
adjudication thereon must, in accordance with Pathuma v. Salimam- 
ma (I. L. R, 8 M. p. 88) cited by the Advocate-General,.be 
held to conclude the said defendant in the present litigation. None 


‘of the remaining defendants, however, can be held to be concluded 


by the findings in the previous suit that the whole of the amount 
mentioned in Exhibit A, vtz., Rs. 1,700, was advanced, and not 
merely Rs. 1,192-6-8 as now found by the District Judge. For the 
8rd and 4th defendants who had obtained their mortgage of. the 
20th October 1889 between the date of Exhibit -A and the institu- 
tion of Suit No. 427 of 1889 were not made parties to the suit 
while so far as the first defendant is concerned the decision that 
Rs. 1,700 was advanced was a finding in regard to what was a 


.matertal issue and as such is not conclusive on him-in the present 


suit which the District Munsif’s Court was incompetent to try. :~ 
As regards interest on the mortgageamount the appellant -is 
prima faote entitled to claim interest not merely up to the date 


fixed for payment by the defendants, but also up the date.of realiza- . 


tion (see Rameswar Koer v. Mahomed Mehds Hossetn Alan, LLR, 


i ¥ 10th February 1900, 


nd 


a 


-m 
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26 O., 89 andalso Bakur Sajjad v. Udit Narain Singh, IL L. R., 21 Krisina 
À, page 861, and no reason is ahown for disallowing such interest. gar 


. Before, however, the case can be disposed of, it is necessary to Srinivasa . 
< call for findings on the following issues :— 


1, Was the hypothecation bond bearing. date the 20th Ooto- 
ber 1889, which is relied on by the 8rd and 4th defendants, execut- 


„ed before the institution of Suit No. 427 of 1889 ? 


2. Was any money advanced under the said instrament of 


': hypothecation, and, if so, how much ? 


8. If any amount was advanced under the instrument, how 
much of the debtis binding on the 2nd defendant ? ; 


4, What is the market value of the property comprised in 


_ the mortgage sued apon in this case and what is the market value 


of the property included in the hypothecation of the 20th Ootober, 


_ 1889, in addition to the property mortgaged to the plaintiffs ? 


Fresh evidence may be received. The findings should be 


-submitted within 2 months from the date of the receipt of this 


order, Seven days will be allowed for filing objections after the 
findings have been posted up in this Court. 

[On remand the lower Court found on the first issue that 
the hypothecation bond was not proved to have been executed 
before the institution of the Suit No. 427 of 1889, on the second 
and the third issues that no money was proved to have been ad- 
vanced and onthe fourth that no evidence, was let in to show 
the market value of the lands.—Hp.] 


On receipt of this finding, the Court delivered the following 
JUDGMENT :—Aocepting the findings we must reverse the 
decree of the District Judge, and in lieu thereof, it is declared that 


‘the 8rd and 4th defendants have no interest in the mortgaged pro- 


` perties. It is further declared that the whole of the mortgaged 
: property in its entirety (consisting of the shares of the lst and 2nd 


defendants) is liable for the sum of Rs. 1,885-7-7. It is further 


“declared that so much of the mortgaged property as consists of 


the 2nd defendant’s share therein is liable in addition for a further 


“sum of Rs. 568-8-5, being the difference between the amount found 


in this suit to be due from the Ist defendant on the said mortgage 


--and the amount found to'be due ‘on the said eee in Suit 


` No, 427 of 1889. 
B 


sway Aiyan- 


gat 3 
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The appellants’ (plaintiffs’) costs throughout must be paid by 
the 2nd defendant. The 8rd and 4th defendants must pay to the 
2nd defendant the costs of the trial of the issues sent down by this 
Court. 


.The memorandum of objections is dismissed with costs, , 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Fut. Baxoa. 


Present :—Sir Charles Arnold White, Chief Justice, Mr. Justice 
Subrahmania Aiyar, and Mr. Justice Davies. 


Kunhunni ... 3 .. Appellant * (Plaintif — 
; i Appellant in Appeal 
No. 192 of 1898). 
v. : 
Srivallabhan and another . Respondents (Defendant»— 
Respondents in Do.) > 


Civil Procedure Code, 88.18 and &75—Res judicata—Judgment of the affirming Judge 
~~Decree—Letiera Patent Appeal—Charter Act, Ss. 16 and 38—Potnts on thich 
the appeal should be heard. 


“The decree of one of two Jadgesof a Division Bench whose judgment has 
prevailed under the provisions of 8. 575 of the Oode of Cixi] Procedure is appealable 
under B 15 of the Letters Patent. 


On appeal under the Letters Patent, the Appellate Ooart has jurisdiction to hear 
the appeal not merely on the pointa on which the Judges of the Division Benoh 
differed but also on other points raised in the appeal. 


Where ina suit by a member of a Kovilagom to recover arrears of maintenance 
in accordance with the terms of sn agreement between him and the then senior 
Ranee, the defence was thet the member having passed ont of the family by aooes- 
sion to s sisnom was not entitled to it and that the agreement in so far as ib pur- 

+ported to gire him the right to it even after soceasion to tho stanom wes invalid. 


Held (Davies, J. diss ) that the decision as to the binding character of the agree- 
ment in a prior suit for arrears, was not res judicata, ag the plaintiff had not then 
_Aoceded to the stanom and as the qnestion of his right to maintenance even after 
“such goocesion was not then in issue or decided. ` 

Held that a compromise settling a bona Ade dispute bstwoen the members of 
-the family, to which all tho adult members assented at the time, was valid and 
“hinding upon the family. 

_. Appeal presented under S. 15 of the Letters Patent from the 


„decree of the High Court in A. No. 192 of 1898 from the 


— 





*L, P. A. 8 of 1809. 22nd November 1900, ~- - 


+ 
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decree of the Subordinate Court of South Malabar at Palghat in Kaniini 
O. 8. No. 49 of 1897. Srivallablian: 

In 1887 the Ist defendant brought a suit against the -then 
sénior Ranee to have it declared that she being a woman was not 
entitled to be Karnavati of the family and that he was entitled to bé 
Karnavan asthe senior male member of the family, This suit was com- . 
promised by an agreement of October 81, 1889, whereby the defend- 
ant gave up his claim and the Ranee agreed to give him maintenance 
even after he attained Stanom and until he reached the 3rd stanom. 
In 1892 the let defendant who had not then attained Stanom 
brought a suit for arrears of maintenance and an issue ss to the 
binding character of the agreement was raised and was decided in 
his favour. Now the lst defendant had attained Stanom, and the 
plaintiffs sought to have declared that the Ist defendant was not ixn 
law entitled to any maintenance from the family from which he had 
passed away and that the agreement in so far it purported to give 
such right was ultra vires of the Ranee, The Subordinate Judge 
held that the issue as to the binding character of the agreement 
was res judicata and that the compromise was also otherwise bind- 
ing on the family. On appeal to the High Court, their Lordships 
(Shephard and Boddam, JJ.) delivered tho following 


JUDGMENTS :—Shephard, J.:—So far as the Razi relates to 
the debts it cannot be said that the plaintiff was not duly re- 
presented and is not bound by the decree in the previous suit, Bat 
it is further contended that although the Razi may have been 
binding on the plaintiff as long as the lst defendant remained in 
the Kovilagamn, it is invalid because it gives the lst defendant 
maintenance after accession to a stanom, and the 1st defendant has 
now, it is said, acceded to a stanom. 

In the view taken by the Subordinate Judge it was nuneces- 
sary to consider this question, because, in his opinion, the right to 
maintenance in the Kovilagam might subsist even after accession 
tom stanom., Assuming, however, that this opinion is incorrect, 
we have to see whether the judgment in the previous suit amount- 
ed to an adjudication as to the validity of the raszinamah in all its 
terms or was confined to the particular dispute then before the 
court. The claim of the plaintiff in that suit (1st defendant in the 
present suit) related to the matter of maintenance provided for by 
the rayinamal and to the matter of debts which under the 


Kunhunni 
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razi the defendant Rani had undertaken to pay., If those debts. 
were debts which the Kovilagam was bound to discharge and 
the provision for maintenance was a reasonable one in the cir 
cumstances of the Kovilagam, it is clear that to the extent, of 
those two obligations the Kovilagam was bound by the razi.. It 
was an arrangement which the manager might be supposed to-be 


authorized to make. But it is altogether another question whether ~~ | 


it was competent to the manager to pledge the Kovilagam to an 
undertaking to continue making allowances to the plaintiff ever 
after he had become separated from the Kovilagam by. reason of 


- his having attained a stanom. That is a question which it was nob 


necessary for the courts in trying the former suit to consider. I do 
not think that they did consider it, or that, if they did, their judg- 
ment upon it would constitute a final adjudication, I believe 
Mr. Justice Boddam and myself are agreed in holding that the 
Subordinate Judge was wrong with regard to the custom regulat- 
ing the position of members of the Kovilagam who attain a stanom, 
The evidence is all one way on the subject, and the witnesses were 
not even cross-examined. I did not understand Mr. Sankaran 
Nair seriously to contend that the Subordinate Judge was right i in 
this view. If the point raised by the sppellant with regard to 
maintenance is not res judicata, the appellant is entitled to the 
declaration for which he asks ; and, in my opinion, there ought to be 
a decree to that effect. As to costa, I think each party should pay 
his own. 


Boddam, J.—I am of opinion that the decree of the Subordi= 
nate Judge is right. 

He decided that the suit is res idieata: The plaintiff sues 
fora declaration that the razinamah decree in O. B. No. 10 of 
1887 on the file of the Subordinate J udge of South Malabar at 
Palghat to pay the 1st defendant’s debts and maintenance is in- 
valid and is not chargeable upon his Kovilagam and asks fora 
perpetual injunction restraining the ist defendant from executing 
the decree in O, S. No. 28 of 1892 and the appeal therefrom. —_- 

The present Ist defendant was plaintiff in O. 8. No. 10 of 1887, 
and he compromised his claim by entering into an agreement with 
the defendant in the suit which is embodied in the Razinamahdeoree 
filed therein. The decree: not being complied with and. being 
against-one defendant only, the present 1st defendant brought =dn _ 
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any O. 8. No. 28 of 1892 against all the members of the plaintiff's Kunhunnl 
Kovilagam to enforce that decree and the present plaintiff was made Srivailabhan, 
a party ‘defendant to the suit. In that mit the 2nd issue 
was—was the Rari in O. S. No. 10 of 1887 binding upon the 
members of the Tarwad? The Subordinate Judge decreed: in 
favour of the plaintiff, and two appeals were brought against his 
décree in the High Court, vis, No, 60 of 1895 and No. 182 of 
1895, In Appeal No. 182 of 1895 the 2nd ground of appeal was 
“The lower Court ought to have decided issue 2in defendant’s 
favour, and the 8rd ground was “ The lower Court ought to have 
held thatthe Rari is not binding on the Tarwad”. Both those 
appeals were heard together in the High Court, and this court 
confirmed the decree of the lower Oourt having only altered slightly 
the figures in the decree of the Subordinate Judge. 


The Razinamah decree in O. S. No. 10 of 1887 provided that 
certain debts of the plaintiff, and certain allowances for main- 
, tenance should be paid to the plaintiff. The allowances consisted 
of present allowance and future allowances in the event of the 
plaintiff attaining to a stanom, and O. S. No. 28 of 1892 was 
bropght by the plaintiff to enforce this decree against the mem- 
bers of the Kovilagam. 


Itis contended before us that the latter of these allowances 
is not res judscata becuuse the question as to the legality of this part 
of the decree did not arise and was not argued in O, S. No. 28 of 
1892, 


Į cannot agree with this contention. The question as raised 
by the 2nd issue in that suit wad as to whether the Razinamah was 
binding—not whether it was binding in part only, and on appeal 
thé same question was raised. No doubt in considering whether 
it was binding or not it was argued lst, that the debts were not 
binding on the Tarwad, and 2nd, that the agreement to pay the 
maintenance then claimed, was not binding on the Tarwad, and it 
may ormay not be that it was also contended as a reason that 
the Razinamah should be held to be not binding on the Tarwad 
that the agreement to pay maintenance to the plaintiff after he 
trad attained to a stanom was not a term which could: be imposed 
on the Tarwad by the manager. That, however,is the question 
that<-is in doubt in this case, but I do not think that ‘it is 


Kunhunui 


7 
Srivallabhan. 
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` material. It could have been raised in that suit just as well as in 


this even if it had not then arisen (and it is stated that the plaintiff 
has not even now attained to a stanom). If it could have been 
raised, it should, and afterall itis in reality only one of the reasons 
for arguing that the Razinamah as a whole was not binding on tho 
Tarwad. If it could have been raised and was not, it cannot be 
raised now and the suit is res judicata. I am, however, -by no 
means clear that it was not raised and argued. In fact the inclin- 
ation of my mind is (if it is necessary to determine this, though I 
do not think it-is) that this question probably was then discussed 
though it is not mentioned in the judgment. - 


For these reasons I think the decree of the Subordinate Jadgo 
should be affirmed anid this appeal dismissed with costs, ` 3 


[Under section 575, C. P. C., the judgment of Mr. Justice Bod- 
dam prevailed, and the appeal was dismissed with costa]. 

Thereupon an appeal was preferred under the Letters Patent. 

Sir V. Bhashyam Atyangar and K. Bz Subrata Sasi 
for appellant. 

C. Sankaran Nayar and K. P. Govinda Menon for ræ- 
pondente. ~ 

The Court delivered the following 

JUDGMENTS :— The Chief Justice.—In this case the appeal 
was heard by a Bench of two Judges. Asthe two- Judges did not’ 
concur in varying or reversing the decree appealed against, the 
decree was afirmed in accordance with the provisions of section 
575 of the Code of Civil Procedure. f 

On behalf of the respondents a preliminary objection has been 
taken that, in this state of things no appeal lies under Article 15 
of the Letters Patent. The precise point was raised before the 
Calcutta High Comt in Sir Gridhariji Tickatt v. Purushotum 
Gossumi, I. L. R., 10, O. 814, and that Court held that in such 
circumstances an appeal lay under Article 15 of the Letters 
Patent. I agree with the judgment of the Oalcutta High Court 
and with the grounds upon which itis based. Apart from autho- 
rity, I should have been prepared to hold that we have jurisdiction 
to entertain the appeal. Assuming the effect of section 575 of the 
Code of Civil Procedure is to substitute the concurring Judge for. 
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the senior Judge (as was held in Appajt Bhivrav v. Shivlal Khub- oven 
chand, I. L. B. 8, B. 204), it seems clear to me that a right of appeal Brivallabban 
was conferred by Article 15 of the Letters Patent and that that right Chief Justice. 
of appeal has not been taken away by any of tho provisions of 

section 675 either read alone or together with the provisions of 

Article 36 of the Letters Patent. I think the preliminary objec- 

tion should be overruled. 

The question upon which tho Judges of the Division Bench 
differed in opinion was whether the plaintifi’s claim in the present 
anit is res judicata. The Subordinate Judge was of opinion that 
the plaintifi’s claim was res judicata. This was also the view taken 
by Boddam, J. In my opinion the claim is not res judicata. The 
claim is that an agreement which was entered into on the 31st Octo- 
ber 1889 between the plaintiff in O. S. No. 10 of 1887 (the Ist de- 
fendant in the present suit) and the defendant in the suit of 1887, 
who was the senior Ranee of tho Kovilagam, by which the latter 
purported to bind herself and her successors to give maintenance 
to the Ist defendant after he had acceded to tho stanom and until 
he attained the 3rd stanom was invalid. The plaintiff does not 
impeach the agreement in so far as it purported to give to the lat 
defendant the right to maintenance up to the time when he acceded 
to the Bth or lowest stanom. But he contends that the agreement, 
in so far as it purporta to give to the lst defendant the right to 
maintenance after his accession to the stanom, ir not binding on the 
members of the Kovilagam. The agreement of compromise was not 
made the basis of a decree, but it was filed in Conrt and the then 
plaintiff's suit was “struck off the file.” 

In 1892 tho lst defendant instituted a suit (No. 28 of 1892) 
against the senior Ranee (the defendant in the suit of 1887) in which 
he claimed arrears of maintenance as dne to him under the agree- 
ment. The plaintiff (now 1st defendant) had not at that time acceded 
to the stanom (he did not accede thereto until July 1895), As 
regards the claim for maintenance the only claim raised in the auit 
of 1892 was that arrears which had accrued due at the date of the 
suit, that is, before the plaintiff (now 1st defendant) acceded to the 
stanom, should be paid to him. In the suit of 1892 the first issue 
was— Was the agreement of compromise “ brought about by fraud — 
practised upon the let dofendant, tho senior Ranee °” The second 
issue was—ls the agreement “binding upon the other members of 
-the Kovilagam ?’ The finding of the Subordinate Judge upon the 
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Xunhanni 
Yo 
Srivallabhan. 
Chi¢f Tastice. 


first issue was that the agreement was a “ perfectly. bong: jide 
transaction.” One of the -grounds upon which the compromise had 
` been impeached was that it contained a provision for paying: the 
then plaintiff (tho present first defendant) maintenanoe , seat he 


hold the two junior stanoms in the swarupam, a ee 


" The Subordinate Judge appears to have been satisfied on the 
‘evidence that there was no substantial property attached” to the 
‘junior stanoms, and he considered it to be a “moot point whether a 
Kovilagam is not bound to maintain a member born in it but träns- 
lated by seniority of age toa stanom with no tangible property 
attached to it.” In these special circumstances the Subordinate 
Judge considered that the exceptional provision in the compromise 
was no indication of fraud. The finding of the Subordinate Judge 
that the transaction was bona fide no doubt involved an adjudication 
upon the question whether, for the purposes of the claim then made 
by the then plaintiff, the agreement was binding on the members 


-of the Kovilagam. But this was the only question adjudicated 


upon, In fact, it does not seem to have been suggested that, assufn- 
ing that the agreement was not vitiated by fraud practised onthe 
senior Ranee, the provisions of the agreement relating to the-then 
plaintiffs maintenance were not, in the state of things which existed 
at the time the suit was instituted, binding on the members of the 
Kovilagam. Asa matter of fact, the Subordinate Judge recorded 
no finding on the second issue, and he seems only to have considered 
the issue material with reference to the provisions of the agreement 


relating: to the debts, This seems to have been the right view. 


There were two Appeals (Nos. 60 and 132 of 1895) from the detree 
of the Subordinate Judge. In Appeal No. 182 of 1895 -one of’ the 
grounds of sppeal is that the Subordinate Judge ought to have held 
that a stanomdar is not entitled to be maintained by the Kovilagam 


. and that the agreement was invalid m so far as it made provision-for 


the plaintiffs maintenance after his attaining a stanom. When 
Appeal No. 182 of 1896 came on for hearing before this court, the 
court being of opinion that there was no direct evidence upon the 
point whether the debt referred to in paragraph 4 of the agreement 
was incurred for a purpose for which the family Was liable, sent baak 
the third issue, (4, e., whether the debts mentioned in the issue were ; 
real debts and Haig upon the Kovilagam, for re-trial.) Upon the 
farther findings this court ‘held that the debt in question was 
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‘binding on the Kovilagam on the ground thatan agreement had Kunhan .. 
been. entered into by all the adult members of the family at the timé Srivallabba 
-which treated the debtasa binding debt. This was only an adjudi- Ghtof Justice. 
: cation upon the question of the validity of the agreement quodd the 
debt. In my opinion the claim in the present suit is not rendered 
_ res judicata by the fact that the court in adjudicating upon the 
` question used general expressions to the effect that the agreement 
was binding in all respects and for all purposes; and it is not 
` rendered res judicata by the fact that certain parties who were 
í _aggrieved by the decree of the Subordinate Judge in the suit of 
` T892, set up ag one of their grounds of appeal that the Subordinate 
Judge ought to have held in a certain way with reference to a 
_Point which it wae not necessary for him to consider, and which, as 
“I understand the case, he never did consider. I think the plea of 
” res judicata fails. i 


Upon the merite, however, I am of opinion that the provisions 
. ofthe compromise of the 81st October 1889, with reference to 
`. the maintenance of the lstdefendant are binding on the members 
of the family for the reasons stated by this court when dealing 
-with the question of the effect of the agreement in the compromise 
- which related:to the debts of the Ist defendant. The compromise 
“Was an arrangement which was assented to by all the members of 
the family who were of age when the compromise was entered into. 
The compromise was a reagonable one, and both parties acted under 
legal advice. The object of the compromise was to settle a dispute 
which existed inthe family ad to whether the then plaintiff as the 
, senior male or the then firat defendant as the senior female was 
entitled to be the Karnavan. The dispute had led to protracted and 
. expensive litigation, and the compromise was entered into in con- 
sideration of the then plaintiff withdrawing his claim. The com- 
promise was for the benefit of the family and one to which all the 
members of the family might reasonably be expected to assent. 
~ | An objection, however, has been taken on behalf of the plain- 
“tf (the appellant) that it is not competent for us to deal with the 
` cape generally upon the merita, and that, the only point which is 
oper for us to consider is that upon which Shephard and Boddam, 
“IJ., differed in opinion, viz., whether. the plaintiffs claim is res judi- 


cata. Unless the point were conclnded - by authority I:shonld “be 
0 
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“Kunhiant reluctant to hold that our jurisdiction, as an appellate tribunal, is 
Buvallabhan. limited in this way. There is nothing in Article 15 of the Letters 
` Chie? Juctice, Patent to suggest that it is so limited, The question of the con- 
struction of the article was considered by a Full Bench of the Al- 
lahabad High Oourt in Ram Dial v, Ram Das, I. L. R, 1, A. 181. 
A majority of the Judges were of opinion that the word “wherever” 
in the Article (the word in the Charter is “ wherever” though it is 
often misprinted as “ whenever’) meant “in any case in which” and 
not “ on any point on which”.and they held that the appeal was 
not confined to the point on which the Judges of the Division 
Bench differed in opinion. As regards the construction of the 
article I agree with this decision. — 
In Shahasads Hajra Begum v. Khaja Hossein Ali Khan, 
4 Ben, L. R. A. O. 86—a case in which two Judges of 
a Division Bench differed in opinion upon s point which they 
considered to be the only point before them for decision—there 
is an observation of Sir Barnes Peacock to the effect that on an 
appeal under the Letters Patent itis not open to the parties to 
go into the whole of the case and to raise points which were not 
raised before the Judges of the Division Bench. This case is 
clearly distinguishable from the one now before nus. In the Cal- 
cutta case the Subordinate Judge held an endowment to be invalid. 
The Judges of the Division Bench differed upon the question and’ 
the opinion of the senior Judge who considered the endowment to 
be valid prevailed. Before the Division Bench the respondent 
relied only on one of the grounds upon which the Subordinate Judge 
based his decision as to the invalidity of the endowment. In this 
state of things, on a Letters Patent Appeal, the Court held that 
the appellant, who was respondent before the Division Bench, was 
not at liberty to appeal against the decision of the Division Bench 
upon a ground which he had not maintained before that court. 
This decision is referred to in a case reported at 4 Ben, L. R. A. o. 
181 as an authority for the proposition that, in the case of a Letters 
Patent Appeal, an appeal only lies in respect of that part of the 
judgment upon which the Judges differ. To my mind the decision 
is not an authority for this proposition. It is only an authority for 
the proposition that a party may, by reason of the course adopted 
by him before the Division Bench, be precluded from relying on any 
Point other than the point upon which the Judges of the Division 
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Bench differed, in the event of a Letters Patent Appeal. A judgment Emnhunni 
of the Allahabad High Courtin Brij Bhukhum v. Durga Dat, Grivelisbban. 
I. L. R., 20 A. 258, contains the following passage :—* It was ontef Jostice. 
many years ago decided by the High Court at Caloutta, and rightly 

in our opinion, that in appeals under the Letters Patent an appellant 

wae not entitled to be heard on pointes which he had not raised 

before the Judge whose decreo he was appealing against, that 

is, that it was not intended that in an appeal under the Letters 

Patent an appellant should be entitled to make a new case. That 

is a rule which is approved by all the Judges in this court, and 

which certainly has been, and, solong as the Court is constituted 

as at present, will be followed.’” 


Curiously enough the attention of the court does not seem to 
have been called to the earlier decision of the Allahabad High 
Court referred to above. The caso reported at I. L. R., 20 A, 
258, was a decision to the effect that in a Letters Patent Appeal 
an appellant was not entitled to be heard on a point which he had 
not raised before the Judge against whose decree he was appealing, 
It is clearly distinguishable from the present case. In the present 
case the point was raised before the Division Bench. It forms one 
of the appellant’s grounds of appeal. It was not argued before the 
Division Bench because the Judges of that Bench were divided in 
opinion on the question whether the claim of the plamtiff (the 
appellant) was res judtcata. Moreover, the present case is not one 
in which an appellant seeks to raise a point which was not that on 
which the Judges of the Division Bench differed in opinion, but a 
casein which a respondent in support of a decree in his favor 
relies upon a ground of defence which was not considered by the 
Judges of the Division Bench. 

The present appeal is not governed by the provisions of the 
Civil Procedure Code, but there is no reason why, in dealing with 
the objection taken by the appellant, we should not apply the 
principle upon which section 561 of the Civil Procedure Oode is 
based. 

I think the objection which has been taken to our jurisdiction 
cannot be sustained and that it should be overruled, 

In the result the appeal must be dismissed. The suit will be 
dismissed, and the appellant must pay the respondent’s costs 
throughout. a 


ee 
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. The two respondents will be paid their costs in Bees to > 


Brivalisbhan, their respective interests. 


Bam! Beddi 
v. 
Bangamma. 


Subrahmanta Aiyar, J. :—I concur. 


Daviess J.:—I take Mr. Justice Bodan 8 view that the matter? 
is res judicata, but.it is unnecessary to discuss this point, as-I con-> © 
cur on all the other points in the judgment of the learned Ohief:=' 


Justice, which leads to the same result—the dismissal of the appeal. < 


IN 'THE HIGH COURT OF JUDICATURE AT MADRAS... l 
Present :—Mr. Justice Shephard and Mr. Justice Boddem: | 


~ Rami Reddi and others .. Appellants* Defiant x 
l i 1, 2 and 4. ae 
l v. ee 
: Rangamma oo . Respondent (Plaintif). 


wet 


Hindu Law—ddoption— Deed of adoption—Amhority from Poeier 
z conseni— Consideration for consent 


z The consent ofa Bapinda given for consideration received ia not annelet 
support an adoption, 


'Semble:— Where a deed of adoption recites authority fiom the huaband as well 
as the consent of a sapinda and the authority is disproved, tho adoption may: never- ' 
theless be good {7 it is proved that the consent of the sapinds was given in the 
exercise of his independent discretion and without any reference to the alleged, - 
oe of the husband. 


_ Appeal from the decree of the District Court of Cudipa 
in O. 8. No, 24-of 1896. : cs 


Sir V. Bhashyam Atyangar and 8. Gopalasams Atyangar for, l 
appellants, 


J.G, Kernan and K. Vonkatalingam for respondent, `. "> 


Tho Court delivered thé following i : $ . i 


JUDGMENT : :—Venkata Reddi died in 1877 leaving at his : 
death no male coparceners but leaving his wife Mangamma. and: 
his daughter, the plaintiff, him surviving, Pemmi Reddi, the nataral’~- 
son of Nallappa, but the adopted son of another Venkata hed wa 





+ A. 100 of 1899. 7th November teo0,— 2279? 
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seems.to:- have’ been nearest sapindsa. Venkata Reddi also had a sister Rami Reddi” 
who married the 2nd defendant, and they had a daughter (wife of Sees 
the 4th defendant) who isthe mother of the principal. defendant. 
It is against this defendant, alleged to have been adopted by 
Mangamma, that the plaintiff makes her claim, Mangamma having 
died in 1896. The adoption is founded on an authority alleged to 
have been given to Mangamma by her husband just. before his 
death which ‘occurred suddenly and also on the assent admittedly 
given by the abovementioned Pemmi-Reddi. The District Judge has 
found that the giving and acceptance of the child which constitute 
an adoption are not proved to have taken place and that no authority 
was in fact given by Mangamma’s husband: As to the latter 
finding Sir V. Bhashyam Aiyangar who appeared for the appellant 
admitted that he could not reasonably question it. But he contend- 
ed that the District Judge was wrong in holding that no adoption 
was affected, and this contention, we think, was made good. Seeing ` 
that it is admitted even by the plaintiffs witnesses that the clear 
intention-of Mangamma was to effect an adoption and that docu- 
ments were executed and other things were done on the footing of 
an actual adoption, we think itis most improbable that the simple 
acta of giving and receiving the child should have been omitted: - 
Assuming then that there was an adoption and that it was made 
without the authority of Mangamma’s husband, but with the consent 
of his nearest sapinda, we have to see whether that assent was a 
valid assént. Itis impugned on two grounds. First itis said 
that Pemmi Reddi did not exercise any discretion, but acted merely 
in accordance with the supposed wishes of the deceased Venkata 
Reddi. If that were so, it is clear that the assent would not be a 
valid assent. Pemmi Reddi was not called as a witness and, there- 
fore, we have no direct means of knowing what facts were present 
to his mind when he gave his consent. The consent was given in 
writing dated the 4th January 1894. -Inasmuch asthe document 
recites the alleged permission as haying been given by the husband 
of Mangamma in the presence of Pemmi Reddi and others, it would 
be difficult, if there was nothing but the document to consider, to 
say. that Pemmi Reddi was not influenced by the circumstance that 
authority had been-given or had been asserted to have been given, 
It is-true that the document is so worded as to suggest that the 
consent was given independently of the alleged authority. Still 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr. Justice Benson. 
Vemmuri Rattigadu... ... *Accused in C. O. 1 of 1899 

on the file of the Village 
Munsif of Bollapadu, 
v. 
Konda Reddi th ... QOomplainant. 
Regulation XI of 1816, 8. 10—Powers of Village Munsif—Conjinemont in stecke, 


liability to. 
In order that a person may be put in stocks, two conditions must conoor, 


(1) that he must belong to one of the lower castes of the people, and (2) that 
he must be one on whom. from bis social standing, education or otherwise, it may 
not be improper to infllot so degiading a punishment. 


And a convert to Christianity or Mahomedauism is not, merely by reason of 
such conrersion, taken out of the category of one belonging to the lower castes of the 
people, unless he has abandoned bis caste, that iv, ita ceremonies, customs, manners, 
moral standards, ideals, æ cetera. i 

Case referred for the orders for the High Court under 8. 488 
of the Code of Criminal Procedure by the District Magistrate of 
Kistna, 

The acoused was not represented. 

P. 8. Sivaswamst Atyar for the complainant. 


The Court delivered the following 


JUDGMENTS:—Benson, J:—One Rattigadu, a Mala or Hindu 
Pariah by birth, but now a convert to Christianity and a weaver by 
profession according to the District Magistrate, but who in fact 
earns his living by cooly work according to the Village Magistrate, 
was convicted by the latter of having used abusive language and 
was sentenced to two hours’ confinementin the stocks under Ñ. 10 
of Regulation XI of 1816 of the Madras Code. 


The District Magistrate relying on the case of Nabbs Sahib, 
(I. L, R, 6 M. 247) refers the sentence as illegal on the 
ground that a native Christian is not a person belonging to one “of 
the lower castes of the people” so as to be within the purview of 
the Regulation. In the case of Nabbi Sahib the High Oourt held 
“ a Mahomedan cannot be said to belong to the lower castes of 
the people,” and the District Magistrate points out that conversions 
to Islam from the low caste Cherumars of Malabar are of daily 


* Or. R, P. 808 of 1900. Sth Novr. 1600. 
Referred Odse 104 of 1900, 








Vemmuri 
Rattignd 


Y. 
Konda Reddi. 


Vemmuari 

_ Rattigada 

~ v. 
Konda Reddi, 
Benson, J. 
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occurrence, and that if by reason of their creed they are exempt from 
confinement in the stocks, so ought converts to Obristianity to 
belexempt even though born in one of the lower castes of the 
people = “3 
To render a person liable to confinement in the aboki, es 
must be a concyrrence of two circumstances, viz., f (1) he must bea 
person belonging to one of the lower castes of the people, and: (2) 
he must be a person on whom from his social standing or otherwise 
it may not be improper to inflict so degrading a punishment, As 
pointed out by this court in the case of Nabbi Sahib, the framers 
of the Regulation probably had in view those castes who, prior to 
the introduction of the British Rule, were regarded as servile, and 
it was apparently from this point of view that the court held that a 
Mahomedan could not be said to belong to the lower castes of the 
people. Save in the Moplah district of the West Coast, where Son- 
versions from the low Hinducastes are common,the name Mahomédan 
impliesarace, as well as a creed, distinction. Broadly speaking, Maho- 
medans are foreigners by race who have no connection with any of 
the castes of the people. There is nothing in the Nabbs Sahsb’s caso 
to show or to suggest that he was a convert to Islam from any of 
the lower castes of the people, and it may be doubted whether the 
case can be regarded as an authority for holding that every: pro 
fessor of the creed of Islam, whatever caste he may have belonged 
to before conversion or after it, is outside the purview ofthe Regu- 
lation. Theframers of the Regulation probably had not in mind:the 
question which has now arisen, and so made no special provision 
forit. But the Regulation is a penal one,.and must be construed 
strictly and in case of doubt, in favour of the liberty of the subject. 
The test seems to be not, whatis the offender's creed, whether 
Mahomedan, Christian or Hindun, but whatis his caste. If- he 
belongs to one of the lower castes,ia change of creed would not, of 
itaelf in my Judgment make any difference provided he continjles 
to belong to the caste. Ordinarily, as I understand, & convert to 
Christianity abandons his caste whether high or low but, Ido 
not know that this is always or necessarily so. It will be a question 
of fact in each case. If he continues to accept the rules of the 
caste in social or moral matters acknowledges the authority of the 
headman, takes part in caste meetings and ceremonies, andin fact 
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* generally Lelongs to the caste, ieni in my pdgment he would be 
- within the purview of the Regulation. 


`- Tf, onthe other hand, he adopts the moral standards of Ohristian- 
š “ity instead of those of his caste, if he assimilates his ideals to 
those of the Christian community which he joins, if he accepts 
the authority of his pastors and teachers in place of that of 
“the: headman of the caste, if he no longer takes part in the 
“2 distinotive meetings and ceremonies of the caste, and if, in a word, 
i=, he abandons his caste, then he can no longer be said to belong to 
©- One of the lower castes of the people and his punishment by con- 
<^ finament in the stocks is no longer legal. 


,;: The District Magistrate says that “native Christians do regard 
... themselves as of a higher status than Hindus of tho Mala caste 
~ .and look upon the confinement in the stocks as very degrading. 
5 Malas do not.” This isa consideration which concerns the second 

condition required by the Regulation to render an offender liable to 
_, confinement in the stocks. The question is not whether native 

_ Obristians as a class regard the punishment as degrading, but 
ms ** whether the offender is from his social standing or otherwise (e. g. 
E from his education) a person on whom it neg not be improper to 
H inflict so degrading a punishment. 


>+ As pointed ont in the proceedings of this Court No. 1782, 
c.dated 9th October 1870 (Weir’s Law of Offences, 8rd edn., p. 685,) 
. the word “whom” in section 10 of the Regulation refers back to 


- the words “ the offending parties” not to the mores “thelower castes 
az of the people.” 


Le 


In the present case there appears to be no reason to think that 
Me ” Rattigadu was exempt under the second condition, and the District 
- Magistrate's letter does not show that he was exempt under the 
->-first, though it is not improbable that he was. If the District 
` Magistrate having regard to the remarks made above should find 
that Rattigadu was exempt under the first condition, it will be 
--open to him to makea further representation witha view toa 
-> formal declaration that the punishment inflicted was illegal. 


Davies, J. :—I concur, 


Seer oe 
D 


Vemuri 
Paitai 


Konda Reda 
Benson, dJ. 


Snbbarow 
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IN THE HIGH COURT OF JUDICATURE AT MADBAS. . 


Present :—Sir Charles Arnold White, Chief Justice, and Mr. 
Justice Benson, 


Subberow and another .. Appellants* 
7 (Platntsffs). 
v. 
Seetharamayya ... Respondent. (Deft.) 


Provincial Bmall Cause Courts Act, cl. 81—Svit for mesne profite—Sult for accownt— 
Oogntsable by Courts of Small Causes. 


A sult to :ecover megne profits from a trespasser is not in the nature of a muit 
for accounta and is cognisable by a court of smal! osusos. 

Second Appeal from the decree of the District Court of Goda- 
vari in A. 8. No. 7 of 1899, presentod against the decree of 
the Court of the District Munsif of Rajahmundry in O. 8. 
No. 278 of 1898, 


T. V. Seshagiri Atyar for appellants. 
P. Nagabhushanam for respondent. 


The Court delivered the following 


JUDGMENT :—The defendant’s tenancy terminated in 1891. 
When this suit was brought there was no relation of landlord and 
tenant subsisting between the plaintiffs and the defendant. The 
defendant was a trespasser, and the claim was one for mesne profits. 
It has been urged on behalf of the appellants that it appears from the 
claim itself that the mesne profits cannot be ascertained without the 
taking of an account, and it is sought to distinguish this case from the 
case reported in I. L. R., 22 M. 196, Seshagiri Atyar v. Marakath- 
ammal, where it was held following a Full Bench decision of the 
Calcutta High Court, that a suit for meane profits is cognizable by 
a court of small causes, In a sense uo doubt every. claim for 
mesne profits involves the taking of an account but a suit for 
meene profits is not a suit for an account, buta suit for damages 
and is not exempted from the jurisdiction of the Smail Oange Court 
Act under Atticle 31st of the 2nd Schedule to that Act. We think 
that the suit was a suit of a nature cognizable ina court of small 
canses and that the preliminary objection should be upheld. 


The-second appeal is dismissed with tosts. 


—— 








= B. A. 778 of 1890. 3 Blst Angust 1900. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Boddam. 


Venkatasami Reddi o > Appellant 
f (Defendant). 
v. 
Rangamma .. Respondent 
(Plaintiff). 


Jimdu Law—Adoption by swidow—Invalid adophon—Gifi of her separate pro- penkatasni - 


perty by desd—Persona designata. 


Where by a deed of adoptions widow gare certain of hiet propertios to her Rongamma. 
adopted son, and the adoption was afterwards held invalid on the ground that the 
alleged authority from the husband was false and the consent of the sapinds was 
given not bona Ade but for consideration :— 


Hold—that tLe gift was valid, since it was not wade dependent on the validity 
of the adoption and it was evident from the ciroumstances of the case that alienation 
rather shan adoption was in her mind. 


Held—also that the property was rufficiently specified by an instrument which 
described the transforor as possessed of “Reddi and Tyam lands” and stated that the- 
transfer was of all the undisposed—of property of the tiansferor. 

_ Appeal from the decree of the District Court of Cuddapah 
in O. 8. No. 25 of 1806. 
Sir V. Bhashyam Atyangar and S. Gopalasamt Atyangar for 
appellant : l 
J. Q. Kernan and K. Venkatalingam for respondent. 
. The Court delivered the following 


JUDGMENTS :—Shephard, J.—In this appeal the question is 
whether the defendant has acquired a good title to the inam lands 
over which Mangamma admittedly had free power of disposition. ` 
The instrument by which the conveyance to the defendant is ssid 
to have been made is the adoption deed of the 10th March 1894. 
There can be no doubt as to the individual whom Mangamma 
intended to benefit, and it is clear also that she must have known the 
untruth of the recitals made in the deed touching the authority 
given by her husband, and itis on that authority rather than on the 
sapinda’s consent that her power to adopt is founded. The docu- 
ment says, “The permission accorded by my husband is the 
essential thing, and in proof thereof the assent of the sapinda was 





* A. 110 of 189). 7th November 1900. 
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vekk obtained.” Then it athtes tho fact of the ETEA and its religious ; 


v 
Rangamma. 
Shephard, J. 


consequences. And finally there come.the words of gift assuming 
what is by no means clear that‘she believed her adoption to be 
unimpeachable in point of law. I do not think there is anything in 
the deed to indicate that the gift was to be made dependent on the 
adoption, nor that it was in the character of adopted son only that 
the defendant was intended to take. The previous conduct of the 
widow in parting with the property in favourof the father of the 


-child selected for adoption, and the unfriendly relations between her 


and her daughter who was to be defeated by an adoption, are 
circumstances which tend to show that alienation rather than 
adoption for ita own sake was in her mind. The identity of the 
donee being beyond doubt, the case is in my judgment one in which 
the false or erroneous description does not vitiate the'gift. -f 


The other ground for questioning the title of the defendant is, . 
I think, equally untenable. The District Judge in effect holds that 
there is no sufficient description of the property given. - What 
Mangamms purported to give was all her undisposed-of property, 
and she describes herself in the document as possessed of Reidi 
and Inam Janda and as reaiding at Ninimanapalli. It is these inam 
lands which the defendant olaims. 


~The Transfer of Property Act recognizes gifts of a man’s entire 
estate and does not in terms require that the property shall be 
described in the instrument of gift. Hven with regard to mortgages 
it has been held that general words will suffice without any 
specification of the boundaries or exact locality of the land. 


(Shadi Lal y. Thakur Das, I. L. R., 12 4.175). _ 


Taking the description which the grantor gives of herself with 
the words of gift, I am of opinion that there is sufficient certainty 
to constitute a valid giit of the inam lands. In respect of them, 
therefore, the decree of the District Judge in so far asit is in the 
plaintifs favour should be reversed and the smit dismissed. 


The respondent must pay the appellant’s ooste here and in the 
court below. 


Boddam, J. :—I agree. 


See 
& 


ae 
ea 


The Mads Mato Aonrwal Aeports. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Muttusami Aiyar, and Mr. Justice Best. 


_Dinakarasami Setupati i .... Appellant® (Plaintif). 
versus 
Bhaskarasami Setupati ahi ... Respondent (Defendant). 


Impartible Zemiındari—Abolition of Military tenure, efect of—Sunnad-i-Mikeut Dinekerasami 
Istimrar, affect of—Partitions, effect of—Fasmily Custom— Family consctousnest— Betupati 
Pannai londs— Zemindar's debts—Zemindari and other properties, liabtlity of, B Y: i 
Ranined was throughout its history prior to 1605 extending over many cen- Sebupati. 

turies, always a feudatory estate and at times a real Kingdom. From 1605 to 1803 

it continued to be the principal of the seventy-two Southern Palayepaia created . nd 

granted to 72 Poligars by the Naik King of Madura for the purpose of keeping the 

Kiug’s peace and the maintenance of troops for the defence of the country. The 

„ostato was ownod by one member of the family at a timo. In 1646, however, by the 

jntrigne and intervention of lirama! Naik, Ruler of Madura, the estate was divided 

in unequal moietios among tho sister's sons and an illegitimate cousin of one of the 

Poligars (called Betupatis) but against their will. But shortly afterwads by the 

death of all the sharers bot one, territorial unity wes again restored in tho survivor. 

In 1744 again tho Raja of Tanjore invaded Ramnad country, capturod it and 

divided the country in unequal moieties among the members of the Ramnad family 

who songht his aid, In 1778 the Nabob confiscated Ramnad but restored it on 

loage to the 18th Betupati in 1780, and in 1780 a peishoush was imposed, and 

the peishcush was in 1792 increased, thereby reducing the Setupatd to tho status of 

a mere renter. In 1795 the Sebupati was deposed in consequence of a rebellion but 

by = treaty of that date with the Nabob, the Kast India Company resolved to appoint 

a sucoeaor to the Setupati as soon as one was selected and to retain management of 

the ostate for 8 yoars. In the exercise of sovereign powers which go beyond the 

municipal law and on conaideretions of policy, a sistor of the deposed Setupati was 

nominated to the snocession, and the estate was handed over to her only in 1803 

and the Govornment did not account for the mesne profits. In 1808 with the consent of 

the Betnpat!, a Sannad-i-milkent Istimrar was issued for the Zemindari of Ramnad. 

Thereafter the estate was enjoyed only by one at a time: and though the number of 

‘Instances of competition between brothers was small, thore was cogent evidenoe of 

a ganorál consciousness of impartibility. 


Held (1). that the estate was impartible, 


(3). that the divisions, of tho estate on two occasions boing on one occasion 
an act of the paramount power and on the other occasion a transaction 
in the nature of division of conquered territory among chiefs that 


* A. 89 of 1891. Sth September 1893. 
4 
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Dinakarasami contributed to the overthrow ofa common enemy, bat nob being on 
Betupati both occasions the spontaneous act of partition by the members ef thé 
Bhaskaammi family in recognition of co-parcenary rights and in acsordance with 
Betupetl. co-parcenary law, cannot destroy the character of the estate as an 


impartible rej or be cvidence of tho partibility of the ostata. 

(8). that the effeot of a confiscation of an ostate is nullified by a restoration 
thare being no evidence that what was restored was a different or a new 
estate. . 

(+). that the imposition of a peishough or the increase of the peishoush onos 
fixed isnot an incident incompatible with poliem tenure : nor does the 
imposition of obligations by the pa&ramount power in the interests of 
public tranquillity or good government with the consent of a recognised 
poligar in possession of his estate under a Sannad-i-milkent Istimrer 
affect the original incidents of the estate im pressed on it by antecedent 
family custom. è ` 

(5). that whero impartfbility bas bean impressed upon an estate by Anteoedont 
family custom, the presumption in case of a grant of it toa member 
of the family after resumption or confiscation of the estate ig that the 
ostato was granted with ile customary incidents: that when a raj or 
principality belongs to a particular family aad has ab the same time a 
political character the latter is liable to be detached from it without 
changing the incidents which appertain to the former by custom. It is in 
each case x question of the irtention of the Government making the 
grant $ 

(8). the Bunnad imued to a recognised poligar (in potsossion) is not the basis 
of his title ; nar by reason of the jesus of the Bannad does the estate 


become partible, the previous and the subsequent custom cf the family 
to the contrary notwithstanding. 


(7). that the Pannai lands and doquisitions in the nature of an enlargoment 
of the impartible estate are in the absence of any disposition by the 
acquirer or of special custom or other evidence to the contrary, 


presumed to be incorporated in the impartible estate, and devolve slong 
with it. 


(8). that, as betweon the sons of a doceased Zemindar, his impartible Zemin. 
daii and his other property not being regalia which is partible should 
contributo in proportion to their value to the discharge of his debts. 

Appeal from the decree of the Subordinate Judge’s Court 
of Madura (Hast) in O. S. No. 5 of 1890. 

H. G. Wedderburn, C. Ramachandra Rao Saheb, V, Ranga. 
chariar, T. Ranga Ramanujachariar and T, Rangachari for 
appellant. 

8. Bubrahmaniem, V. Bhashyam Aiyangar, V. C. Desika- 
chariar and P. M. Sivagnana Mudaliar for respondent. 

The Court delivered the folowing 

JUDGMENTS:—Muitusami Aiyar, J :—This was a suit for 
partition of the Zemindary of Ramnad in the District of Madura- 


ý 
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The last Zemindar was one Muthnremalings Setupati who died in i peearennenl 
February 1873 leaving him surviving two sons, three widows and ees : 
five daughters. Respondent Bhaskarasami Setupati, the present Bhaakarerant 
Zemindar, is his eldest son by his wife Muttatta Nachiar, and ite 
appellant Dinakarasami is his second son by his fourth wife Dora- ree a 
raja Nachiar. The former was born onthe 8rd November 1868, 
and the latter on the 26th April 1871. During Muthuramalingna’s 
life-time, the Court of Wards entered into management of the Zemin- 
dary under an arrangement made for the liquidation of a loan 
advanced to him by the Government and upon his death, continued 
in possession during respondent’s minority. In November 1889, 
respondent attained his majority and the Court of Wards placed him 
in possesion of the estate. In April 1889, appellant completed his 
eighteenth year and instituted this suit on the 27th January 1890, 

The plaint states that in November 1889 appellant demanded 
and was refused partition and that the cause of action arose on 


that date. 
The ground of claim disclosed by the plaint is that the Zemin- 


dary of Ramnad is ordinary coparcenary property and that the 
appellant is entitled to claim partition and possession of a moiety 
of the estate. On the other hand, respondent’s case is that the 

‘Zemindary is impartible property capable of being enjoyed but by 
one member of the family at a time, and that its devolution is 
governed by the rule of primogeniture. His defence reste on the 
usage of the family and on the nature of the estate prior to the 
permanent settlement and the British rule, as a Raj or principality 
or & feudatory estate. The principal question, therefore, is whether 
the Zemindary of Ramnad is or is notimpartible. The court of first 
instance upheld respondent’s contention, viz., that the estate was 
impartible. Hence this appeal. The main objection urged on 
sppellant’s behalf is that there is no adequate proof of impartibility 
and that the evidence does not warrant the finding of the Subordi- 
nate Court. The political history of Ramnad prior to the introduc- 
tion of the British rule supplies important historical evidence in 
this case. 

[His Lordship then commented on the advent of Maraver tribe 
from Ceylon and the assumption of the title of Setupati and pro- 
ceeded as follows :—] 

The political history of Ramnad may be considered so far as 
ib relates to the status of the Setupsti family and the nature of its 
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pier a estate with reference (1) to the legondary period, (2) to the early 
v. historical period, (8) to the later or modern historical period oomr 
Sotupati ` mencing with 1605. 

e [Here his Lordship eet out the historical evidence on ii 


Aiyar, J. “Land 2 and proceeded :—] 


Before I pass on to the period subsequent to 1605, I may refer 
to two important events in the history of the Naik dynasty. The 
first is the introduction into the Pandiyan kingdom of a systemi -of 
military organization on feudal basis. About 1560, Visvanathe 
Naik, the conqueror of Madura and the founder of the Naik 
dynasty, handed over each of the 72 bastions to the fort then at 
Madura to the charge of a particular chief whom he termed 
“ Poligar” and declared it his duty to maintain and defend his post 
at all times. To each chief or Poligar he made over ẹ specific 
tract of the country, and to each grant he attached three obligations, 
vis., (1) the obligation to preserve the king’s peace within the 
Palayaput, (2) the obligation to maintain, and when necessary: to 
furnish, a fixed number of troops to serve with the king’s army, and 
(8) the obligation to pay a tribute besides into the king’s treasury 
every year. As will presently appear, the Setupatis were recog- 
nized as the chief of the 72 Poligars and played an important part 
in the history of the Naik Sovereigns. This system of military or- 
ganization continued until it was displaced by the permanent settle- 
ment of the Ramnad territory with the Istimrar Zemindar, Ranee 
Mangaleswari Nachiar. Itis noteworthy that as the preserver of 
the king’s peace, each Poligar was the chief Magistrate of his own 
Palayaput ; asa tributary chief, he collected his own taxes and, as a 
military chieftain, he was the commander of a provincial army and 
practically exercised sovereign powers in his own province subject 
to the three obligations mentioned above, and to such further occa- 
sional and casual interference on the part of his suzerain as their 
mutual,relation, relative strength and other circumstances permitted. 


The second historical event to which I have to refer is the 
extinction of the ancient Maravar dynasty for a time until it was 
restored in 1605 by the Naik ruler, Muthukrishnappa Naik. Nelson 
states in his District Manual, Part III, page 112, that the Pandiyan 
king Kulabhushana, who preceded Visvanatha Naik, treacherously 
killed Jayatunga Ragunada Setupati, grandfather of the Setupati 
of 1605, through fear and jealousy: of his growing power and there- 
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by- put an end for a time to the ancient Maravar dynasty. Accord- Dinakarenmi 
ing to Sewell’s Antiquities, the dynasty was in abeyance for abont oe 

65 years. In 1602 Muthukrishna Naik, the grandson of Visvana- ae 
tha Naik, becaine the ruler of the Pandiyan territory and the —— 
Ramnad country was then under the management of two Oom- runes 
missioners appointed by the Naik Sovereign. It would seem that 

their management was anything but efficient, no order was pre- 

served, jungles sprang into existence in every direction, robbers 

infested public roads, blackmail was levied from pilgrims to Rames- 

varam, every Village had ite fort, the wild and turbulent race who 

cultivated the lands withheld payment of public revenue, and under 

these cironmstanoes, the pilgrims clamoured for the restoration of 

the ancient Maravar dynasty. In order to remedy the abovemen- 

-tioned evils and to satisfy the pilgrims, Muthukrishnappa Naik re- 
established the dynasty, appointed Sadeika alias Udeiyan as Setu- 

pati of Ramnad and constituted him the chief of the seventy-two 


Poligars of Madura (see Nelson’s District Manual, Part III, 


page 109). 
This restoration marks the commencement of the modern politi- 
- cal history of Ramnad, aud the historical evidence since available 
is neither fragmentary nor imperfect, but more complete and con- 
nected than before. The writings of the Jesuit Missionaries, who 
wero endeavouring to propagate Christianity in the Pandiyan terri- 
tory from the 16th century, furnish valuable material for testing 
the general accuracy of the modern history, and Mr, Nelson states 
in the Madura Manual, Part III, p. 114, that, tested by the letters 
of the Madura Jesuits, the modern history of Madura is on the 
whole fairly correct. 
During this period, vis, 1605 to 1795, eighteen Setupatis as 
shown in the subjoined list ruled over Ramnad as Poligurs. 
[Here his Lordship gave the list of the eighteen Setupatis with 
their dates and the evidence about them and the rule of succes- 
sion that obtained during the period’and continued thus :—] 


It is an undisputed fact that throughout this period extend- 
‘ing from 1605 to 1795 the Ramnad territory was held but by 
-one member at a time, save in two cases in neither of which 
'-the division thattook place is referable to co-parcenary right. 
‘Thus there was absence of partition in the Setupati family for 
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Nace nas nearly two centuries after and for eighteen generations prior to the 
Dr British rule. Its value as evidence of impartibility is consider- 
r mi ably enhanced by the absence of any trace of partition at any 


Mastaa former period of the history of Ramnad. 


Aiyar, J. As regards the two exceptions already Saiid, the 
first division which led in 1646 to three persons marked 4 in 
the list of Setnpatis owning different portions of Ramnad, was 
the result of an Act of State and the facts set forth by Nelson 
in connection therewith in his Manual, Part ITI, ch. VI, pages 
128, 129 and 180 are shortly these. 


The third or Dalavay Setupati, as he was called, became 
Poligar of Ramnad in 1685 and died in 1645, leaving him surviv- 
ing three sons by his sister Gangai Nachiar. As he had no 
issue, he publicly announced his intention to appoint his eldest 
nephew as his successor ; but in this he was opposed by one Tambi, 
an illegitimate son of the first Setupati. By some intrigue, 
it is said, Tambi prevailed on the Naik Sovereign at Madura, 
Tirumala Naik, to espouse his cause and to appoint him as Setupati 
in place of Dalavay Setupati. However, Dalavay, supported as he 
was by the Maravar community, refused to abdicate his position 
and thereupon Tirumala Naik sent his troops to Ramnad, captured 

- Dalavay, and threw him into prison at Madura. Finding, however, 
that all his efforts failed to induce the Maravars to ackowledge 

‘ 'Tambi as their chief, he re-traced his steps, reinstated Dalavay and 
strictly enjoined Tambi to keep the peace. But some years later, 
Tambi’s party again created a disturbance and murdered the Setn- 
pati; Tambi, however, continued to be obnoxious to the Maravars 
who still refused to recognize him as their chief. Tirumala Naik 
then divided the Ramnad territory into three parte, placed Tambi 
in possession of one part which included Sivagangs, made over 
another part to Ragunatha, the eldest nephew of Dalavay, and 
then gave the remaining third to his two other nephews 
Tanakka Tevan and Narriana Tevan. But Tanakka Tevan 
died shortly after, and Raghunatha incorporated his third 
share with his own. Tambi also did not long survive 
Tanakka, and his third share passed likewise into the posses- 
sion of Raghunatha who thus restored the territorial unity of 
Ramnad apparently without any interference on the part of Tiru- 
mala Naik. On these facta it is argued by the appellant’s counsel 
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that there was a division of territory among the three sons ofa eae 
sister who were all brothers, and that it is, therefore, evidence of i a 
partibility of the Zemindary. To this contention, however, I am Phaskarasa mi 


Setupati. 
not prepared to accede for several reasons. In the first place, the ta 
division was not the spontaneous act of co-parceners in mutual Aiyar, J 
recognition of thair co-parcenary right, but one forced on Ragunatha 
Setupati, irrespective of his volition and contrary to the wishes of 
thé Maravar community by an act of the paramount power over 
which he or they had no control. Again, the division made was 
not in accordance with the co-parcenary law. Tambi was not a 
co-parcener at all with Raghunatha and his brothers and yet he got a 
third share. Again, Raghunatha and his two brothers were each 
entitled to a third part of the remainder, and yet the eldest brother 
got a moiety. Moreover, the disturbance of the unity of tho estate 
was but, transient, and ita re-establishment was not prevented or 
opposed by the Suzerain. Appellant’s counsel here ‘draws attention 
to the omission of Tambi’s name in Exhibit L, but thig appears to be 
a mistake when it is tested by historical treatises and the detailed 
account given therein of Tambi’s career. The second division was 
the one made between the 18th Setupati and Seshivarna Tevar into 
ĝ and 3 whereby the Zemindary of Sivaganga was severed from 
Ramnad and constituted into one of its offshoots in 1744. Bavani 
Sankar, the 1]th Setupati, was considered to be an illegitimate 
usurper, and Seshivarna and the 18th Setupati secured the aid of 
the Raja of Tanjore and of the Tondiman of Puducottah, and co- 
operating with them, defeated Bavani Sankar and regained the 
Ramnad territory. Among the conquerors, the Raja of Tanjore got 
a portion ceded to him as the price of his aid, the Tondiman of ` 
Puducottah was permitted to retain the Puducottah territory as his 
reward, and the remainder was divided into jths and 4ths between 
the 18th Betupsti and Seshivarna who asaisted him in conquering 
Ramuad. This was not a partition among co-parceners but a trans- 
action in the nature of a division of conquered territory among four 
chiefs who contributed. to the overthrow of a common enemy. The 
Subordinate Judge is right in considering neither of these two in 
divisions to be evidence of partibility or an incident of co-parcenary 
right as contemplated by the firatissue. 


It is then urged on behalf of the appellant that mere absence of 
partition during this period is no proof of impartibility and that in 
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Dinakerasami Many cases there was but a single heir in existence when the inheri- 


Sotapati 


Bhaskarasmi 


Betupsti. 


Muttasami 
Aiyar, J. 


tance passed from one Setupati to another. 

[Here his Lordship set out the evidence on the point and went 
on]. f á 
The result is that there were four cases of competition 
between brothers, between 1605 and 1795 instead of five as 
considered by the Subordinute Judge. But I observe that 15th 
and 16th Setupatis were sons of sisters who succeeded one after 
the other as if Ramnad was impartible. 

As regards the status of Setupatis andthe nature of their 
estate, the conclusion at which the Subordinate Judge has arrived 
tiz., that during this period the Zemindary was a Raj or principality, 
is irresistible. Muthukrishnappa Naik who restored the Maravar 
dynasty in 1605 appointed the Setupati as the chief of Madura and 
Tinnevelly Poligars. As already observed, the powers conferred 
upon Poligars were those of Provincial Military Chieftains, Chief 
Magistrates and Collectors. Though in common with other Poli- 
gars, Setupatis were originally liable to pay a tribute, yet the fifth 
Setupati rendered such signal service to Tirumala Naik when the 
Mysore army invaded Madura and placed him in imminent peril, 
that among the concessions made in appreciation of such service, 
the Naik Sovereign included exemption from payment of a tribute 
(Nelson’s District Manual, Part ITI, pp. 186 and 187). The position 
of Setupatis was generally that of Chief Poligar, but the 8th Betu- 
pati threw off his allegiance, defeated the Naik ruler in the battle 


' that ensued, declared himselfindependent and assumed regal power. 


The Setupatis declared war, made peace, ceded territory, acquired 
new territory, often without any reference to the Naik Sovereign. 
They also maintained the state and pomp of a sovereign prince, 
they were called Rajas and their residence was designated ‘ palace,’ 
They had thoir Dalavays or prime ministers, and they had their 
troops and coins of their own called Setupati coins. The Subordi- 
nate Judge fully seta out in paragraph 14 of his judgment tho 
various sovereign powers and rights exercised by Setupatis between 
1659 and 1715 according to the letters of Jesuit Missionaries, and 
they leave no room for doubt that Ramnad was in the nature of a 
kingdom or Raj. 

Here again, apart from historical evidence, there are several 
Exhibits which lead to the same conclusion, There are three 


7 
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copper-plate grants of land lI, Ia, Hb, dated December 1599, E an 
August 1608, and October 1784, and in these the Setupatis who v. 
made the grants are described in terms which convey the impre- Betupati; ` 
sion that they were renowned Sovereign princes. Three more grants yo itasami 
of an interestin pearl fishery at Tuticorin to certain temples are Aliyar, J 
referred to in the Proceedings of Government marked as Exhibit 
XXI, and they show that in 1660, 1697 and 1725 the Setupatis 
were Sovereign princes, and in 1697 the Setupati was styled. also 
the conqueror of Ceylon and Jaffna.. Again, Exhibit X XVII is a 
‘letter from Annasami Setupati to the Collectorin March 1818, 
wherein he states that in 1757 Chella Tevar Setupati entered into 
a treaty with the Dutch and granted them permission to erect s 
factory and certain buildings at Ramnad. 
_ Again, the Collector of Tinnevelly, writing in December 1790, 
says that “the Raja of Ramnad, more attentive to his affairs than 
the Nabob’s, compels the Dutch to this time to pay him an annual 
tribute and further exacts a custom for all their exporta and 
imports.” Moreover, Exhibit XXX is a muchilika executed by the 
Dalavay or minister of Ramnad to the Raja in 1791 undertaking to 
discharge his duty with fidelity, and the duties therein specified 
imply that the Setupati even then exercised sovereign powers 
though he paid a tribute to the Nabob. 

The foregoing is the historical and other evidence so far as it 
bears on the question of impartibility. It shows first, that as a 
feudatury estate, Ramnad was a military jaghire which is not parti- 
Dle, secondly, that as the principal of the southern Palayapata of 
Madura and Tinnevelly, it was a principality in the nature of a 
Raj which is likewise impartible. 16 shows further, that at times it 
was 8 real kingdom which is not subject to the law of partition. 
In Cullector of Madura v. Mootoo Ramalinga, 12 M. I. A. 408, 425, 
a Ra was held by the Judicial Committee to be impartible. In the 
Nargantipalayam case, Naragunty Lutchmeedavamah v. Vengama 
Natdoo (9 M. I. A., 66) a Palayapat was held by the Privy Oouncil 
to be in the nature of a Raj or principality. It appears again, 
that throughout the history of Ramnad extending over many 
centuries, there was no case of partition in recognition of coparce- 
nary right. Although there are not many cases between 1605 and 
1795 in which there was competition between brothers when the 
inheritance opened, yet the status of Setupatis as Rulers or principal 
Poligars, the nature of their estate as a Raj or principality or a 
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i Palayapat and the absence of partition throughout its history con- 


stitute together with such cases of competition as there are cogent 


l evidence of impartibility. I may here refer to the case of Thakur 


Durriao Sing v. Thakur Davi Sing on which appellant’s counsel 
relies. (L. R.1.I. A. p. 1). In that case, there was no doubt an 
absence of partition during six or seven generations, but there was 
no evidence of enjoyment by a single member of the family at a 
time, and the Privy Council held that the former without the latter 
was not proof of impartibility. The Lords of the Judicial Com- 
mittee distinguished it from the case in which not only there waa 


no division during six or seven generations, but there was also 


proof that the estate descended to a single heir as impartible 
property, during that period. In the case before us, there was not 
only no partition, but there was also descent to a single heir as an 
impartible estate for more than 18 generations, and these facts are 
sufficient to raise a presumption of unbroken family custom in 
favor of impartibility. There is also the farther presumption in 
favor of impartibility arising from the character of Ramnad as a 
Raj or principality. 


Before I pass on to the period subsequent to 1795, it is con- 
venient to consider the arguments pressed upon us by appellant’s 
counsel in favor of partibility. It is urged that assuming that 
Ramnad was a Raj and an impartible estate until the time of Muthu- 
ramalinga, the 1Sth Setupati, he ceased to be a Raja in 1773, and 
since became a mere renter, and at all events, Ramnad was confis- 
cated for his rebellion in 1795, and thereby ceased to be impartible. 
This brings under our consideration the events which transpired 
during therule of the 18th Setupati, and in consequence of his rebel- 
lion. He was a child of two months when he succeeded his maternal 
uncle, Chella Tevar, in 1760, and his mother became Queen Regent. 
About this time one Vellaiya Servaikaran, who had been a very 
powerful Dalavay or Prime Minister at Ramnad for several years 
and taken the side of Chunda Saheb in the wars of the Carnatic, 
also died, His successor Thamotharam Pillai continued the hosti- 
lities with the Nabob, joined in the siege of Madura in 1768 and 
defeated in 1770, the Raja of Tanjore who espoused the cause of 
Mahomed Ali. In 1773, the late Hast India Company who aasisted 
the Nabob sent a force into the Ramnad country under the com- 
mand of Genera] Joseph Smith who reduced it to submission and 
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made the minor, Raja and his mother, the Queen Regent, State Dinakarasam! 
prisoners, The Ramnad country was then annexed to the Nabob’s ok 
territory and since managed through renters for a period of seven pe aaa j 
years. In 1780, however, a rebellion broke out at Ramnad under u 
the leadership of one Mappilla Tevan, a relative of the Setupati Ayar, J 
' family, and on this occasion the entire population revolted against 
the Nabob. It was then deemed desirable at once to restore 
Muthuramalinga, then a prisoner at Trichinopoly, to the throne of 
his ancestors, and he was accordingly restored on his entering into 
a treaty of allegiance with the Nabob. The restored Setupati 
paid then a tribute of Rupees 1,75,000 to the Nabob, and in 1791 
it was temporarily raised to 2,20,000 (Exhibit XXIX). In1792, 
the late East India Company entered into a treaty with the Nabob, 
whereby the administration of Poligar peishcush was transferred Ly 
the latter to the former. In 1795, Muthuramalinga was considered 
guilty of rebellion, and it was found necessary to depose him (Nelson, 
Parts UI and IV, pp. 290 and 154). Upon these facts itis not 
possible to attach weight to the appellant’s contention. It is true 
that Ramnad was conquered in 1778, but it was restored in 1780, 
There is no evidence to show that what was restored was not the 
previous Palayapat, but a different estate. The imposition of a 
peishcush was not an incident incompatible with the Poliem tenure 
which carried with it the obligation to pay a tribute as already 
explained. Until his deposition Muthuramalinga was called Rajs, 
he had his own troops, and there is no trace of the curtailment of 
any of the sovereign powers which he had previously exercised. 
In this connection our attention is drawn to Exhibit M which pur- 
ports to be an Inayatnama written by Nabob Wallaja to Muthu- 
ramalinga Setupati’s sister, Mangaleswari Nachiyar, on the 27th 
Zil Haj month, Hejira 1209, corresponding to 15th July 1795. 
Alluding to Muthuramalinga’s restoration in 1780, it states “ We 
pitied him whilst in captivity, took him into our favor under the 
impression that his confinement was a sufficient punishment, that 
he would no longer misbehave, but that he would act in confor- 
mity to our ordinances, delivered to him the Ramnad territory on 
lease and thereby raising his prestige, sent him (back) in happi- 
ness.” After referring to his subsequent misbehaviour and removal 
from Ramnad, the Nabob goes on to state “ as we had great regard 
for you (Mangaleswari) we sent you to Ramnad and made it over 


mi 
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Dinakaresami to you.” It is argued thatthe terms “delivered on lease” imply 


v, 
Fotupeti. 


Muttusami 
Aiyar, J. 


_ that the statūs of Muthuramalings Setupati subsequent to his res- 
mi toration was nothing more than that “of a renter,” bat Ido not 
consider this argument tenable. The expression has reference to 
the obligation to pay a varying tribute or peishcush. How are we 
otherwise to account for his estate continuing to bea Palayapat, and 
his being treated as a Raja in Exhibits XXV, XXVIII and XXIX 
and for his exercising the powers of a Poligar as set forth in Hxhi- 
bit XXXI? Again, in 1791, when the pwishcush was raised to 
.2,20,000 Rupees, and the Collector was directed to make a settle- 
ment, the peishcush was termed “Ramnad Raja’s tribute” and the 


«Settlement contemplated was nothing more than tbe adjustment of 
the amoant of the tribute which Muthuramalinga had to pay qua 


poligar. The real reléiion between him and the Nabob from 1780 
to 1795 was, as shown conclusively by article 8, Exhibit XLIVa, that 


„of & poligar and his lord paramount as regulated by a treaty of 


‘allegiance between them. 
Nor is there any foundation for the contention that TRN 
was confiscated on Muthuramalinga’s deposition. 


The Nabob and the Hast India Company then entered into a 
treaty regarding the mode in which Rainad was to be dealt with, 
and this document which bears date 4th Mach 1795 is marked as 
Exhibit XLIVa. It shows distinctly that there was no confiscation 
at alland that none was intended either in 1795 or at any other 
time. Articles I to IL are explicit on the point. The first article 
refers to Muthuramalinga’s deposition and provides that “a guc- 
cessor shall be appointed as soon as the person entitled to succeed 
him can be satisfactorily ascertained.” This contemplates conti- 


‘nuance of succession to the estate in the Setupati family. The 2nd 


article provides that the Ramnad District be placed under the 
entire control of the Governor of Madras on the part of the East 
India Company for a period of three years, both with regard to the 
collection of revenue and to all acts of government and authority 
whatsoever, This again indicates that the penalty ‘inflicted upon 
the Setupati’s family for Muthuramalinga’s rebellion was a ppepait 
sion of its rights for three years and nothing more. 


Article 3 runs in these terms: “ His Highness the Nabob in 
so doing shall be distinctly understood only to suspend for the period 
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in question the rights which are acknowledged by treaty of alle- eE 
giance and of submission of the Ramnad poligar to His Highness iùn v. 

all customary ceremonies.” This again disavows any intention to ee 
confiscate. Taking the three articles together it is clear that ach 


nothing more than a suspension of the rights of the family to the Alyar, J. 
Government of Ramnad for three years was intended. 


Again, Articles, 4, 6, 7 and 12 contemplated certain changes 
in the nature of the estate as administrative improvements. By 
_ Article 4, the peishcush was to be fixed in perpetuity ; by articles 6) 
the Sibbandi troops’ were to be kept up and paid ont of the reve- 
nues for the purpose of preserving the peace of the country and 
assisting in the collection of revenue ; and by Article 7 the suc- 
cessor of the deposed poligar was not to be called on to furnish 
‘peons on any occasion, These provisions, no doubt, disclose an 
intention to commute the military or poliem tenure into a liability 
to pay a permanent peishcush and to change the status of poligar 
into that of land-holder who is subject to payment of revenue. 
There is, however, no trace of an intention to create a new estate or 
to change any of the incidents which attached to the estate when it 
was as a Raj such as impartibility or a special mode of succession. 
The construction to be put on articles 4 to 7 and 12 must be in 
subordination to the declared intention ; nor was the recognition of 
Mangaleswari as her brother's successor subject to any condition 
precedent. 


l now pass on to thelast period in the history of Ramnad, viz., 
from 1795 to the date of this suit. The first Setupati during this 
period was Mangaleswari Nachiar, the sister of the 18th Setupati, 
and the leading events in her time are, first her recognition by the 
Government as Muthuramalinga’s successor under Article,1 of 
agreement XLIVa, secondly, the delivery of Ramnad into her 
possession, and thirdly, the introduction of the permanent settle- 
ment and the issue of Istimrar sanad in her name. For the appel- 
lant, it is contended that on the true construction of Hxhibit 
XLIVa, the estate granted to her was not the prior Palayapat, but 
a new estate which is partible as.ordinary Hindu property; but 
ou the face of the document, this contention must fail. Thereisa 
declaration in terms that notwithstanding Muthuramalinga’s depo- 
‘sition, the succession to the Palayapat was to be continued in the 
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Setupati family according to its usage after a period of three 
years. There is the fact that both in 1795, when the Government 
declared the succession by Exhibit XLVIa in favor cf Mangales- 
wari and in 1808 when Ramnad was restored to her possession it 
was a Palayapat, the permanent settlement not having then been 
introduced and the poliem or military tenure not having been 
commuted. It must also be borne in mind that the commutation 
of the military tenure then in contemplation cannot be taken to 
imply, contrary to the expressed intention, any alteration of other 
incidents which custom had impressed upon it either in regard to 
ita impartibility or to its devolution. Special reliance is placed on 
clause I of the agreement which forbids grant of land to any 
foreign nation without the consent of the Nabob, and it is suggested 
that this restriction operates to create a new estate. The fallacy 
in the appellant’s suggestion consists in ignoring the faot that 
the paramount power may impose, and the feudatory may accept, 
obligations in the interests of good Government, especially in mat- 
ters touching relations with foreign nations, and yet the estate of the 
latter may continue to be the same as before in all other respects. 
As pointed out in the Nuzvid case, the testis this :—was it the 
intention of the Government to restore Ramnad to Mangaleswari 
as it existed prior to Muthuramalinga’s deposition, or to create a 
new estate and not simply to change the tenant by the exercise of 
a vis major. (L. R. 7, Indian Appeals 491.) The declaration 
that succession was to be continued, and, that there was to be no 
confiscation of the estate but only suspension of the rights of the 
family for three years is conclusive on the question of intention. 


The next contention is that the mode in which that intention 
was executed is proof that a new estate was created and granted. 
It must be pointed out here that from March 1795 when the treaty 
was made to April 1803 when the Sannad D was issued, the Hast 
India Company never altered, nor thought of altering, its original 
intention. The mere selection of Mangaleswari Nachiyar, Muthu- 
ramalinga’s sister, as his successor in preference to his daughter 
was intended not to create a new estate as alleged for appellant 
but only to change the tenant on considerations of policy. The 
facts relating to Mangaleswari’s selection as Muthuramalinga’s 
successors are these, On Muthuramalings’s deposition, Mangales- 
wari addressed a memorial to the Governor at Madras in which she 


a 


i 


i 


t 
1 f PART IL] THA MADRAS LAW JOURNAL REPORTS. 48 


asserted that the succession to the Zemindari was in the female line an 
and vested in her in preference to Muthuramalinga on the demise of © 
her elder sister (Exhibit XLII). This was on the [8th February radar 
1795, and thereupon, Government called upon her to make good EREN 
her pretensions (Exhibit XLV) and directed the Collector of the Aiyar, J 
Poligar Peishcush at Madura, Mr. Powney, to ascertain who was 
the next heir according to the usage of the Setupati family and 
whether succession to Ramnad was in the female line (Exhi- 
bit XLII). Mangaleswari’s case was that the Ramnad Raj always 
vested in the senior female of the family for the time being, and 
that the several Setupatis who ruled over Ramnad were managers 
selected by their sistera for the administration of the country on 
their behalf (Hxhibit L). This statement on her: part which con- 
tradicta the previous history of the family was probably due to a 
desire to make it appear that her claim was not under Muthurama- 
linga, the rebel, but that it was superior to his, and traceable ta 
family usage (see her second memorial of 27th March 1795). 
(Here His Lordship set ont the manner in which the Collector 
of the District ascertained the custom of thefamily regarding devolu- 
i tion and went on :—] ’ 
“From the best available data, I have ventured to give 
my opinion on the succession. Atthe same time, I hope your 
Lordship (Governor of Madras) will forgive me for offering my 
sentiments on it, which from motives of policy and expediency ought, 
in my humble opinion, to be declared in favour of the Poligar’s 
sister ; for it has been an immemorial custom here that the sister 
should have Leen consulted and her consent obtained previous to 
the Poligar’s daughter ; this was not done and the Maravars,I have 
learnt, would feel much repugnance in consequence to acknowledge 
the child’s husband as Setupati,—the sister from her age will not 
probably have issue, the daughter and her husband are minors, 
According to the custom of this country the daughter ought to 
have been placed ander the care of her aunt, and if this were now 
done, there would be no further dispute upon the point.” The 
Board of Revenue observed that “they were desirous of preserving a 
due regard to the claims of those persons whose pretensions were 
the most prominent without divesting themselves entirely of motives 
of political expediency which seemed to require some attention in the 
final arrangement of the succession. That aware of the objections 
either to suffer the Nabob or the Collector of the Poligar peishoush 
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Dinakarasam! to determine a question of this nature, their concurrence upon the 
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_ present occasion, though perhaps upon different principles, entitled 


their opinion to the favorable consideration of the Board, and as it 
wonldbe extremely difficult, if not impossible, satisfactorily to justify 
a contrary opinion, acquiescence in their decision appeared to be the 
most eligible line to be pursued.” With respect to political expediency 
they said, “ it is of importance to prevent the deposed Poligar from 
having any influenco whatsoever in the country or from holding 
out an idea of the probability of his return to the Government, and 
it is of great consequence that the other Poligars to the southward, 
whose refractory dispositions have so frequently disturbed the peace 
of their several districts, should be deterred from the commigsion 
of similar offences by an apprehension of the ruin in which they 
may be involved.” 


That “under the impreasion of all these circumstances, the 
Board came to the determination of nominating the sister of the 
deposed poligar to the succession and also resolved to place his 
daughter under her charge without touching upon the question of 
her future expectations to succeed tothe Government—expectations 
however, which might reasonably be entertained from the little 
probability of her aunt’s pregnancy” (XLVla). The Government 
accordingly declared the succession in favor of Mangaleswari, and 
directed the Collector to place the infant daughter of the deposed 
poligar under her charge. “While communicating their decision to 
the Collector, the Government remarked as follows ;— This 
arrangement has been communicated to the sister (of the deposed 
poligar) who has been directed to address herself to you on all 
further occasions. You will therefore take the necessary measures 
for putting the daughter of the deposed poligar under the charge 
of her aunt, and as this measure is adopted chiefly upon your 
asenrance that it will give satisfaction to all parties and is calculat- 
ed to secure the tranquillity of the country, you will be vigilant to 
prevent abuse of the confidence which is thus placed in her; and 
in case of your apprehending danger or ill usage to the child from 
her aunt, you will lose no time in taking the most effectual means 
tor removing her from the power of heraunt” (XLVII). The 
Government also communicated their decision to Mangaleswari and 
said that in compliance with the usage of Ramnad, they resolved 
to place the daughter of the late poligar under her charge, - that 
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“the tenderness of her age had no less claim upon her humanity Nicaea 


than her nearness of kindred upon her natural affection; and as scat 
she employed the confidence which is now placed in her to the pre- gompad. 
servation of her (child’s person) and the improvement of her mind, 4+ tensami 
so she would merit approbation of Government or be liable to their Aiyar, J- 
severest displeasure.” (XLVID). The Government also communi- 

cated their decision to the Nabob, and on the 28rd October 1795, 
Mangaleswari thanked the Government for “ re-establishing her 

in the office of the poligar of Ramnad sad professing adequately to 

realize the solicitude of Government for the welfare of ‘her niece,’ 
assured them that she would consider the child as ‘her own child’ 

and use her with infinite love” (Exhibit L). 


These are the materials upon which an opinion has to be formed 
on the question whether the recognition of Mangaleswari as the 
successor of Muthuramalinga operated as the grant of a new estate, 
It appears to me that the Subordinate Judge was perfectly mght in 
answering the question in the negative. By the Mitakshara Law, 
Muthuramalinga’s wives, and after them, his minor daughter, were 
his lawful heirs, and by the ascertained usage of the family, his 
minor daughter’s minor husband was the lawful poligar in her right. 
But the immediate recognition of her claim was deemed incompati- 
ble with considerations of policy which required that the late 
poligar’s influence should cease for ever at Ramnad and that no 
impression should prevail that his restoration was probable. In 
the exercise of sovereign powers which go beyond the municipal 
law and on considerations of policy, the Government diverted the 
ancceasion from his minor daughter in favor of his sister and placed 
the former under the care of the latter inthe hope that 
tho daughter might in future probably succeed her aunt 
‘who was then withontissue and who ‘from her age was not likely 
thereafter to havea son. So far as the superseasion of the minor 
daughter is concerned, the act of Government was an act of state 
but itwas accompanied by an arrangement regarding the guardian- 
‘ship of the minor which, it was believed, might lead to her adoption 
by her sunt as her heir ai a time when political exigencies which 
barred her immediate recognition as Muthuramalinga’s successor 
might have passed away. I see no reason whatever to hold that 


there was either a re-grant or grant of a new estate or anything 
c 


Y. 


Bhaskarsgam 
Sotupsti. 
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more than the change of the tenant. A re-grant implies previous 
extinction of the property which the Setupati family had in the 
subject of the grant but in the case before us, there never was an 
intention to extmguish such property as contradistinguished from 
that of Muthuramalinga. Nor was any new estate created 
and granted, for Mangaleswari was recognized to be the late 
Poligar’s successor to the “palyapat” and the permanent settle- 


‘ment was not introduced and the commutation of the poliem tenures 


did not take place till 1808. Though it was then no doubt in 
contemplation to commute the military tenure and to fix the peish- 
cush in perpetuity, yet no other incident of the family custom was 
intended to be touched. There is no trace of an intention, as 


in the Nuzvid case, to put an end to the old estate and 


substitute new estates in its place, The appellants counsel 
here draws our attention to exhibit M, copy of the Inayat- 
nama from the Nabob, to which reference has been made. There is 
no proof of ita authenticity except that the original was produced 
by Annasami Setupati in O. 8. No. 8 of 1818 ae appears from the 
endorsements on that document. It is not referred to by Mangales- 
wari in her memorial, but assuming that it is authentic, it cannot be 
said to constitute the foundation for Mangaleswari’s title, The real 
foundation of her title is the declaration of the succession in her 
favor by the British Government acting under the agreement 
between it and the Nabob in 1795. If any such Inayatnama existed, 
it must be construed not as a new grant, but as an expression of a 
desire favorably to consider her claim in continuing the succession 
in the family. Itis then said that although the succession was 
formally declared in favor of Mangaleswari in 1795, yet the 
estate was not placed in her possession for eight years and until 
she executed the undertaking or Muchilika marked as Exhibit LIV, 
I fail, however, to see how these circumstances disclose a change of 
the original intention, The Hast India Company only professed to 
manage Ramnad under Art, 2 of their treaty with the Nabob. It 
is then urged that the prolongation of the management to eight 
years was another material departure from it. What was the 
declared reason for such departure? This appears sufficiently from 
the Collector, Mr. Lushington’s letter of the 20th August 1799 
(Exhibit XLIX). In reporting upon a petition from Mangaleswari, 
he said that it was expedient to make choice of a fit time for restore 
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ing the Ranee to her acknowledged hereditary rights. He added Soe 
“In your (Board of Revenue) address of the 27th March 1798, your s 
Board observed, “he Ramnad country being under the Company’s Setupeti, 
management, such arrangements may be introduced for the future y ohaani 
regulation of it and for commuting the service for a money payment Alyar, J. 
when delivered over to the appointed snuocessor as the general 
determination of Government on this subject may authorize.’ That go 
great a proof of moderation and of attention to individual claims as 
her re-instatement, would establish the confidence of the Sivaganga 
Servaigar and of the Tinnevelly western poligars at a time when it 
has become necessary toadopt decisive measures against those to the 
eastward and to create a new system for the future government of 
the poligar countries, will doubtless occur to your Board as well as 
that the oondition of the restoration of this province might be 
made an example for the whole. The good understanding of the 
Ranee would cheerfully yield to whatever system of measures may 
be determined upon, particularly to the commutation of the military 
service for a money payment and to such further increase of peish- 
cush as the revenues of the country can afford.” In thia letter the 
Collector also alluded to the two years of drought which scourged 
that sterile country. Itis then clear that the delay in delivery of 
possession to Mangaleswari was owing to a desire to obtain a 
thorough insight into the resources of the Ramnad country in view 
to fixing the peishcush in perpetuity and to introduce measures 
conducive to good government such as the commutation of the 
military tenure for a money payment. There is, however, no 
ground for saying that the succession to the Estate was not con- 
tinned as intended with all its customary incidents save as to the 
alteration in the line of heirs and in the nature of the Estate asa 
Raj or an Estate of military tenure (Exhibits LU, LIV and LVD). 

It is here noteworthy that Mangaleswari was placed in posses- 
sion before the Sanad was issued and that the Muchilika referred 
to (Exhibit LIV) evidences no change in the original intention of 
“Government as embodied in the agreement of 1796. Exhibits LIT 
‘and LV and LVI which explain the terms on which the Ranee wns 
placed in possession lead to the same conclusion. In the Nuzvid 
case, 7. I. A. 49, their Lordships of the Privy Council distinguish- 
‘ed it from the Hunsapore case, reported at 12 Moore’s 
Indian Appeals, 35. They said, in the Hunsapore case, the 


mi 
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Dirakarasnmi Hatate whilst in the hands of the Government had never 


Va 


‘been broken up, and it was held to be the intention of 


a akuraaini he the Government to restore the Zemindary as it existed before 


———w 


Muttousami 


Afyar, J, 


the oonfiscation, and the transaction was not so much 

the creation of a new tenure as the change of the tenant by 

the @xercise of a vis major. There the Estate was transferred in ita 
entirety, but in this (Nusvtd) case, the Estate was divided into two 

distinct Zamindaris and a new Sanad granted allowing the same to 
be alienated in part or in whole and making it inheritable by a 
person, bis heirs and assigns for ever, that person being one who 

had never held an Estate descendible to his eldest male heir. The 
case now before us is wholly dissimilar to the Nuszvtd case, and 

much stronger than the Hunsapore case, Ramnad wae not broken 
up whilst in the hands of the British Government, nor were any new 
Zemindaris carved out of it; it was restored in its entirety to 

Mangaleswari. In the Hunsapore case there was at least a 
confiscation and a re-grant but in the case before us, there was 

continuance of the succession to the old estate with a distinct’ 
avowal that the interruption to the succession was not to last for 
more than three years. Again, Ramnad was an ancient and imparti- 
ble Raj, and it was nota new estate which as to ita origin is refer- 
able to the Istimrar Sanad. 


It is said that Rammad ceased to be impartible because it was 
permanently settled and a Sanad (Exhibit D) was issued to Manga- 
Jeswari. I cannot accede to the proposition that all ancient, 
impartible Zemindaries become partible, when they are permanently 
settled and a Sanad is issued by reason of the permanent settlement, 
and of the issue of 3 Sanad notwithstanding the previous and 
the subsequent custom of the family in favor of impartibility, The 
proposition is at manifest variance with the course of decisions of 
all the Courts including the Privy Council on the subject. As pointed 
out by Mr. Mayne, two principles govern the question. Tho first is 
that when an impartible Raj has been even confiscated and then 
granted out again to a member of the same family, the presumption 
is that it is granted with ite customary incidente of which the most 
prominent are impartibility and descent by primogeniture. The 
2nd is that the presumption may be rebutted by showing that the 
mode of dealing with the Raj after ita confiscation and the mode of 
its re-grant are consistent only with the intention that it should 
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possess in future the ordinary incidents of partible property. Dinakerasami 
The question is, therefore, one of the intention of the Government 5°74 
and that intention was, in tho case of Ramnad, that there should be an Reakerasan 
unbroken succession to the old estate of Ramnad. The issue of an — 
Istimrar Sanad as evidencing permanent settlement concluded eee 
with an already recognized Poligar and with her consent is im- 
material as it recognized a pre-existing estate as in the Stvagunga 

Case, I. L. R., 3M. 228. Two more arguments are addressed 

to us by the learned counsel for the appellant in connection with 
Mangsleswari’s succession, and itis convenient to notice them here 

in passing. The first is that there is no evidence to show when 

Mang ileswari’s elder sister died, and the learned pleader for tho 
respondents is unable to refér us to any evidence on that point. 

But the fact that Mangaleswari stated in her petition that she was 

entitled to the estate on the demise of her elder sister, and the 
absence, of any claim on the part of that sister during the enquiry 

held by the Collector with reference to that petition raises a presump- 

tion that the elder sister was then dead. Again, it is clear that 

the selection of Mangaleswari as Muthuramalinga’s successor was 

an Act of State based in part on considerations of political expedi- 

ency, and I do not see how this statement is material to the question 

now under consideration except, as observed by the Subordinate 

Judge, as evidence of consciousness on her part that the estate was 
impartible and that seniority of birth was a ground of preference. 

The other argument vis., that there is no evidence to show that the 

East India Oompany paid Mangaleswari the net profits of the estate 

for the period it continued in management beyond three years from 

1795 is not relevant to the question of partibility. Assuming 

that the late Hast India Company did not account to Mangaleswari 

for excess profita, this would only show that the suspension for three 

years contemplated by the agreement of 1795 practically ennured 

for eight years, and I fail to see how it discloses an intention to make 

the Zemindary partible. 


Passing onto the period subsequent to the permanent settle- 
ment, I observe that there have been six cases of succession as shown 
below, and there has been no instance of partition. 


[Here was set out the genealogical tree showing tho devolution 
aince the Sunnad and the judgment went on]. 
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Dinekaregami The Istimirar Zemindar adopted in 1808 one Annasami, a 
Beinjett distant Dayadi of her deceased husband and made a Will in- 1807 
a constituting him heir to the Zemindary. By this act she excluded 
R a from succession her brother's daughter whom the Government had 
Aiyar, J. placed under her charge while declaring the succession to Muthu- 
ramalinga, in her favor, in the hope that ultimately, the niece might 
expect to succeed the aunt who, from her age, was not likely to 
have male issue. The circumstances under which the niece was 
excluded are set forth in Exhibit © (100), and the result was the 
institution of O. 8. No. 3 of 1813 on Mangaleswari’s death in 
August 1812. In that suit, Sivagami Nachiar claimed the Zemin- 
dary on the ground that her father, the hereditary poligar, was 
deposed in 1798 by the British Government on considerations of 
political expediency and that the Zemindary was confided thereupon 
to the management of Mangaleswari and she herself was committed 
to her charge with an acknowledgment on the part of the British 
Government of her right to the succession and with strict injunc- 
tions that she, Sivagami, should be treated with kindness and edu- 
cated in a manner suitable to her rank and expectations. Anna- 
sami, the adopted son, relied on his adoption and contended that 
when Muthuramalinga was deposed and Mangaleswari was declared 
his successor, all his right was transferred to and vested in the 
latter. The Provincial Court decreed the claim and held that 
Sivagami Nachiar was Muthuramalnga’s legal heir and that no Act 
of Government consequent on his arrest and imprisonment had- 
declared the succession in his issue forfeited, On appeal, howover, 
both the Sadr Court and the Privy Oounoil concurred in holding 
that the Istimirar Sanad was the foundation of title to the Zemin- 
dary, that she, Mangaleswari was, competent to adopt and did adopt 
Annasami Setupati, and that the decision of the Provincial Court 
could not be supported. This litigation lasted from 1818 to 1828, 
and during its pendency, Annasami Setupatidied and his senior 
widow Muthuvirayi Nachiyar continued the appeal. Here it is 
argued that the Sanad, being declared to be the basis of title to 
the Zemindary, the grant to Mangaleswari must be treated to have 
been a fresh grant. The answer to it is that no doubt the line of 
saccession in the Setupati family was diverted from Muthurama- 
lings to his sister from motives of polioy but that for the reasons 
already mentioned what was continued toher by an Act of State 


Le. 
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was the hereditary right of succession which had vested in the Sha tage Sr 
Setupati family and which had never been forfeited. The ground AORE 
of appellate decision was that in 1818 succession could be claimed Bebupat, 
only from Mangaleawari the previous Zemindarni and not from her Jatta 
predecessor, the deposed Poligar. It was doubtless an Act of State 47an 3- 
which raised Mangaleswari to the status of Zemindarni, but that 
act transferred the succession to her unconditionally as the repre- 
sentative of the Setupati family thereby constituting her into a 
fresh stock of descent. There is nothing to support the contention 
that the Appellate Court held that the estate which Mangaleswari 
topk was a new estate in the sense that it was partible and distinct 
from the impartible estate which her predecessors had owned. The 
appellant’s Counsel overlooks the fact that when a Raj or princi- 
pelity belongs to a particular family and has, atthe same time, a 
political character, the latter is liable to be detached from it with- 
out changing the incidents which appertutn to the former by 
custom. 
» * © E + è + o ë + 
Although there was but one instance subsequent to 1808 of 
several co-heirs succeeding one after the other, yet as pointed out 
by the Subordinate Judge, there ‘has throughout been a general 
consciousness, that the Setupati is the representative of what was 
once & ruling family, that succession in that family is governed by 
family custom, and that only one member holds the Zemindari at a 
- time. In 1818, Annasami Setupati referred to Setupatis having 
exercised Sovereign powers, in order to account for the interest 
which he claimed in the pearl fishery at Tuticorin (Exhibit XX VID). 
Upon his death, there was an enquiry in 1820, as to the custom of 
buccesaion in the family (See Exhibit LIX series) and the replies 
fo the enquiry premise a competition among several sons born of 
different wives and give the Zemindari only to one of them. In 
1840, the Board of Revenue represented to Government that 
Mangaleswari, the eldest daughter of Ramaswami Setupati was his 
heir, not by Hindu Law, but by the special custom of the family 
(Exhibit LXI). 
l Again, in 1856 an enquiry was made as to the custom of the 
family in regard to succession and the rights of son-in-law in parti» 
cular (LVI and LYNIa). In 1855, Muthuchella Tevan, brother 
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Dirokaraani of the senior widow of Annasami Setupati, claimed the Zemindary 
TOO terming it ‘Raj’ (Exbibit B). In 1857 the Board observed that it 


v 


Bheakarseami wag the reigning Raja that had the title of Setupati. In 1882 the ° 


Setnpati, , 

Matin; Yeious marks of insignia held by the relations of the Raja, which 
» mı 

Aiyar, J. are in all probability the relics of a time when the Setupati was a 


ruling prince and the fountain of honor are described in Exhibits 
XXXV and XXXVA. In 1863 the Government roferred to the 
Setupati family as one of the few reigning families in Southern 
India (Exhibit XXXIX). Moreover, the Istimrar Zamindarni 
herself claimed the Zemindary only in succession to her elder sister 
(Exhibit XLII). In Original Suits 14 and 188 of 1850 the late 
Zemindar described the estate as being in the nature of a Raj (12 
M. I. A. 422). Thus, the history of the family subsequent to 1808 
discloses that the estate which was impartible as a Raj or military 
jaghire prior to the permanent settlement has since continued to be 
an impartible Zemindary. 

I may here mention that the Zemindary of Sivagangs and the 
estate of Padamattur which have been judicially determined to be 
inpartible are offshoots of Ramnad. The Raj at Puducotta is like- 
wise another offshoot. Ibis but reasonable to._presume that when 
the offshoots are impartible the parent stock is likewise impartible. , 

As to the oral evidence for appellant on the subject of partibi- 
lity, the Subordinate Judge has considered it not trustworthy, and 
lis finding upon it is not questioned on appeal. 

In conclusion, the evidence on the subject of impartibility may 
thus be summarized. 

1. Throughout its history, priorto 1605 extending over many 
conturies, Ramnad was always a feudatory estate and af times a 
roal kingdom. 

2. From 1605 to 1808, it was slways the principal of tho 
soventy-two soythern palayapate. The 8th Sotupati threw off his 
allogiance and assumed rogal power, and in his time it was a real 
kingdom. f 

3. Throughont its history, Ramnad was never the subject 
of a partitionin recognition of co-parcenary right. 

4. Whenever there was a plurality of heirs, it is only onc 
that owned the estate. There were six such instances since 1605, 
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5. Tho Raj at Pudukotta, the Zemindary of Sivaganga, and Dinalarammi 
the estate of Padamattur are all the offshoots of Ramnad, and they p ; 


are impartible. pin 
8. From the date of the permanent settlement, as before it, Mutua, 
there is a general consciousness that Ramnad is impartible. Aiyar, J. 


What is urged against the foregoing evidence is as follows: 
' I On the death of the third Sctupati there was a partition. 
The answer is that it is not referable to coparcenary 

right. 
IT, In 1778, Ramnad was conquered by the Nabob of the 
Carnatic and became part of his territory. The 


answer is that he restored it to the 18th Setupatiin 
1780. 


ITI. Since 1780 and at all events from 1792, the status of 
tho Setupati was more that of a renter. The answer 
is, that the imposition of a peishcush in 1780 and the 
raising of it under the Hast India Company’s manage- 
ment are not incidents incompatible with the pdliem 
tenure which, in the case of Ramnad, was finally 
commuted only in 1808. 


lV. In the Inayatnama M, the Nabob spoke of having 
delivered Ramnad to Muthuramalinga on lease, and 
this shows, that what was restored in 1780 was not 
the Raj. The answer is, that the Nabob used the 
termloosely to indicate the obligation to pay a peish- 
cush which he was at liberty to raise, and that the 
real relation as formally stated by the Nabob in 
Exhibit XLIVa was that of a poligar subject to the 
payment of a tribute to him. 

y. When the 18th Setupati was doposed Ramnad was 
confiscated. The answer is that there was no confisca- 
tion in fact or in law, and that an intention to con- 
fiscate was expressly disavowed in Exhibit XLIVa. 

VI. The estate granted to Mangaleswari Nachiar was a new 
estate. The answer is that her succession was 


acknowledged to the palayapat before it ceased to be 
yach, f 


x 


Tos 
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VII. The mere issue of Istimrar Sanad rendered Ramnad 
partible. The answer is that this is not sound, and 
where impartibility has been impressed upon the estate 
by antecedent family custom, the presumption is that 
the estate was granted with the customary incidents. 

VII. The continuance of the management of the Kast India 
Company for eight years and the absence of evidence 
to show that Government accounted to Mangaleswari 
for five years’ profits imply ‘a change of intention. 
The explanation is that the inference is incorrect and 
that it is contradicted by the Collector Mr. Lushing- 
ton’s letter and the subsequent delivery of Ramnad 
into Mangaleswari Nachiar’s possession. 


IX. The taking of Muchilika XLIV shows that the grant 
was conditional and not absolute as before The ex- 
planation is that Mangaleswari’s right of succession 
to the palayapat was recognized in 1795, and that the 
unposing of certain obligations in the intereet of good 
government and public tranquillity by the paramount 
power upon the poligar with his or her consent, 
does not destroy the original mcidonts of the estate 

` in other respecte. 


X. The decision in the suit of 1818 that the Sanad is tho 
foundation of title to the Zemindary is proof that a 
new estate was granted. The answer is, that Man- 
guleawari’s right to succeed to the palayapat was ro- 
cognized in 1795, while the sanad was issued only in 

"1808, and that the real effect of the decision is that 
a new claimant in 1818 must trace his or her title 
from the Istimrar Zemindar and not from her prede- 
cessor, the deposed poligar. i 


XI, The number of instances in which there was competition 
_ between brothers and yet there was no partition is 
small. The answer is that there are no instances to 
the contrary and that the absence of partition from 
ancient times, the character of the estate as a Raj or 
` principality constitute together with the general 


i 
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consciousness of impartibility, cogent evidenco in Dinakerssam! 
: Betnpati 
its favor. ; v 
After carefully considering the whole evidence and all that can ee mi 
be urged agsinst it, I have no hesitation in adopting the conclusion Muttasani 
of the Subordinate Judge that tho Zemindary of Ramnad 1s an Alyar, J. 


impartible estate. 
* * * * * 


The 8rd issue relates to Sirathettu, Pannai and Kolkrayam 


properties. The appellant did not specify them though he was 
directed to do so by the Subordinate Judge atthe instance of the 
respondent. f 

Nor did he produce any evidence on the subject, It is not 
possible to grant him any relief save as to items which are men- 
tioned in paragraph 7 of the written statements to have been 
acquired by the late Zemindar. But it is‘not denied that items 1 
to 13 were sold for arrears of peishcuah which accrued due during 
the lifetime of the late Poligar and bought for the respondens 
with the Zemin funds. The appellant has not set aside the 
revenue sales; nor has he shown that it was his father’s wish or 
there was & special custom that this description of property should 
not pass with the Zemindary. As acquirer the late Zemindar was 
at liberty to alienate the Pannais and Kolkrayams at his pleasure 
but as their acquisition is in the nature of an enlargement of the 
Zemindars’s interest in Zemin lands, the presumption is in the 
absence of any disposition on his part or of special custom, that on 
his death they were intended to be incorporated with the Zemin- 
dary. I think the Subordinate Judge has properly decided the 8rd 
issue against the appellant. 

As for the 4th issue which relates to moveable properties in 
existence at the date of the late Zemindar’s death, it is not denied 
that respondent purchased them with Zemin funds at revenne sales 
held for the arrears of peishcush which appellant did not seek to 
set aside. They were liable to be sold for these arrears which con- 
atituted a debt due by the father. The only question is whether the 
selection for sale of moveable property in which the respondent 
was entitled toa share whilst the father’s debt was payable both 
out of itand the Zemindary should operate to deprive him of his 
share therein. The father’s debts are payable as between his sons 


Y. 
Kashi Kishen 
Narain. 
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i out of his whole E and it is therefore. only just that the 
impartible Zemindary and the moveable property which not being 
regalia is partible,should contribnte in proportion to their value to 
the discharge of those debts, but the appellant has not set aside the 
revenue sales or sued to do so within six months from the date 
on’ which he attained his majority. 


The result is that the appeal fails on all points and is ainmisnod 
with costs. 


Best, J.—I concur. 





IN THE JUDICIAL OOMMITTBE OF THE PRIVY 
COUNCIL. 


(Prom tHe ALLAHABAD Hic Cover). 


RC mae ang i 
Present at the hearing :—Lord Hobhonse, Lord Davey, Lord 
Robertson and Sir Richard Couch. 


Banarasi Parshad 


v. 


Appellant, * ` 


Kashi Kishen Narain and another ... Respondents. 


* Civil Procedure Coda, 9s. 595, 598 and 600—Appeal to the Queen in Cowneil— Appli- 


cation to appeal —Necsssary conditions—Sanction—Judicial Discration—Noltce to 
respondeni— Assent. 


ln order thet an application for leayo to appeal to Her Majesty in Counal may 
be allowed in the ordinary course, two conditions must co-exist, (1) that the appeal 
should involve elther directly or indfrectly a subject-matter of not leas than 
Ra. 10,000 and (3) in oases of the judgment appealed against being an affirming 
judgment, the appeal should involve some substantial question of law. 

A special permission may be given by the High Court even in cages not involv- 
ing a subject-matter of Hs. 10,000 if they involve any important matter not 
measurable by their pecuniary ralnue. The discrotion erercised by a High Court 
in granting sanction to appeal to the Privy Conneil isa judicial discretion which 
the Privy Council has power to review if necoasary. 


The fact that the respondent did not oppose the application to the High Court 
to appeal to the Privy ouno! cannot‘confer aright of appeal where no euch 
right ia given by the Code of Civil Prosedure. 


Their Lordships’ judgment was delivered by 


Lord Hobhouse :—It will be remembered that the ae 
ment on ‘the merita of the case was broken off because the 











* 8th December 1900. 
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property at the stake is not such as to give a right of Bannrsi Por 
appeal. The amount in question is little more than Re. 4,000." 
When this was called to Mr. Ross’s attention, he relied on Kashi Kishen 
the allegation that a substantial point of law is involved. Their 
Lordships have found on previous occasions that the existence 
of a point of law has been supposed to givea right of appeal 
.in the ordinary course of procedure under the Code. That is a 
mistake. Section 596 of the Code requires that in order to give 
such a night there must bein dispute either directly or indirectly 
an amount of Rs. 10,000. If the decree afirma the court below, 
another condition is affixed, vsz., that the appeal must involve 
. some substantial question of law. The presence of such a question 
does not give a right when the value is below the mark. The 
requirement of it restricts the right when the higher decree affirms 
the lower. It is true that by sections 595 and 600 an appeal may 
be granted if the High Court certifies that the case is fit for 
appeal “otherwise,” 4.¢., when not meeting the conditions of 
Section 596. That is clearly intended to meet special cases, such, 
for example, as those in which the point in dispute is not measur- 
able by money, though it may be of great public or private 
importance. To certify that a case is of that kind, though it is 
left entirely in the discretion of the Court, is a judicial process 
which could not be performed without special exercise of that dis- 
cretion, evinced by the fitting certificate. 


No such certificate has been given in this case. The certificate 
runs “That as regards the nature of the case, it fulfils the 
requirements of 5. 596 of Act No. XIV of 1882.” But it. 
does not fulfil them on account of its small value. Mr. Ross says 
that the defendant was served with notice, and, not appearing, must 
be taken to have assented. It is quite possible that owing to the 
defendant’s non-appearance, the defective value was overlooked, 
but even if non-appearance could be taken to signify assent, it can- 
not give to the plaintiff a right of appeal which the Code does not 
allow, or sustain a certificate which from some oversight or other 
is obviously erroneous. Whether, if the learned Judges had been 
asked to say that notwithstanding its small value the case was a fit 
oné for appeal to the Queen in Council, they would have said so, 
“ may well be doubted, seeing that Mr. Ross, whose argument had 
advanced to somelength before the point of value was observed, had 


Banarm Por- 
shad 


T. 
Kashi Kiahon 
Narain, 


Musammat 
Maujih an- 
Nise 


y. 
Abdul Rahim. 
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not succeeded in impressing their Lordships with the importance of 
legal objection to the decree. What is certain is that the learned 
Judges wore not asked by the plaintiff to do, and have not done, 
anything of the kind, And as itis of great importance not to 
allow litigants who have succeeded in the High Oourta to bo 
harassed by further appeals, when there is nothing at stake-but 
amounts of money which the Indian Legislature has decided to be 
too small to give a right of appeal, their Lordships will humb] y 
adviro Her Majesty to dismiss this appeal. 
IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL, 


(Frou tHE ALLAnaBap Hian Court). 


Present at the Hearing:—Lord Hobhouse, Lord Davey, Lord 
Robertson, Lord Lindley, Sir Richard Conch and Sir Ford North. 





Mussammat Majih-un-Nisa and others ... Appellanta.* 
v P 
1Abdul Rahim and another i3 ... Respondents. 


Rejistration Act II of 1877, Sa. 17, 88,34 and 87—Bvidence—Admusatslity —Attor- 
j sey for registration—Death of principal—Authority of attorney—Irregulanity in 
rogutration—Muhammadan Law —Wakf— Illusory trust. 
Where a document requires registration to be admissible as evidence or to 
affect immoveable property it is not enough that the deed ia in funt registered, bnt 
1t most be registered in accordance with lew., 


} 


The registration of a doonment at the inatance of one who isnot by law om- 
powered to presont it for registration is not in law recognised as such snd does not 
make the document admissible in evidence. 

An attorney authorised to present a document for regispration and admit exe- 
cution of it before the reglatrar logea his authority on the death of the executant ; 
and registration after that date on the preasntation or the admission of exooution 


by auch attorney is invalid 
The teat of the validity :f a wakf which confers benefita on the family of the 

settlor is to seo whether the document is in subatanos an endowment of the property 
for a charitable purpose or is morely intended to create n perpetaity for the benefit 
of the family under colour of » charitable trust. 

Their Lordships’ judgment was delivered by 

Lord Robertson :—The appellants were the plaintiffs in a ruit 
before the Subordinate Judge of Meerut, and by their plaint they 
prayed that it should be declared that a deed executed in October 


* Sth December 1900. - 
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1889 by Munshi Syed Mehrban Ali, deceased, is a valid deed of. Te 

wakf. The property affected by this instrument is said to be worth. Nise 

Ra. 4,00,000. Abdul Rahim, 
The plaintiffs are, respectively, wives aud daughters of the 

deceased, for whom certain provisions are madein the deed. The 

defendants were two of his sisters, for whom no provision was made 

in the deed. Both sisters are now dead, snd only one of them, 

Ulfat-un-Nisa, is now represented on the record in pursuance of 

an order in Council of the 7th August 1900 which struck off the 

representatives of the other sister, Sharif-un-Nisa, under circum- 

stanoes set ont in that order. 


Of the several issues settled by the Subordinate Judge two 
only have been argued in this appeal. The first question is 
raised by the defendants’ plea that the deed founded on not 
having been legally registered cannot be admitted in evi- 
dence and cannot affect the property. The second question is 
raised by the defendants’ contention that having regard to the 
terms of the deed itself, the property did not become a wakf 
property. Both questions have been considered by their Lordships, 


The question about registration turns on the Act II of 1877, 
The deed in dispute being an instrument of gift of immoveablo 
property, it came under S. 17'of the Act, and registration 
under the Act was, accordingly, by S. 49, indispensable in 
order to render it receivable as evidence of the transactions which 
it purported to record, and to enable it’ to affect the immoveable 
property comprised therein, The question is, was it lawfully rogis- 
tered. It was de facto registered, but the is of that registra- 
tion requires to be examined. 


The'deed aa ultimately provented for registration and rogis- 
lered consists of two parte, of which the former part is dated 
16th October 1889 and contains the deed of endowment and 
conditions, while the latter part is headed “Supplement or Detail 
of the endowed property” and consists of these particulars. It 
appears that at first the Munshi who executed the deed, or his 
advisers, had not adverted to the requirements of section 21 of the 
Registration Act, and as the deed as at first presented for registra- 
tion did not contain “ a description, of” the “property sufficient to 
identify the same,” the Registrar, 9 ọn ‘16th October 1889, declined to 
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Mussammat register, but returned the deed “for correction and compliance 


Mojka ‘ 


with” those statutory provisions. The deed had been presented on 


Andul’Retiim, behalf of the Munshi by Saiyed Habib-ul-lah, who held his power 


of attorney, On 24th October 1889 the supplement or detail of the 
endowed property was added, so aa to render the deed registrable, and 
_on that day thedeed so completed was executed by the Munshi. On 
4th November 1889, thatdeed of endowment (1.¢., the completed deed) 
was presented for registration by the same Saiyed Habib-ul-lah. 


In the interval between the execution of the completed deed 
and its presentation to the Registrar the Munshi died. The legal 
question now to be considered turned on this last fact. The nar- 
rative however may be completed by mentioning that the Registrar 
accepted the deed and registered it, recording in writing that the 
man who had executed it and whose attorney presented it for regis- 
tration was dead. The minute of this proceeding is on page 142 of 
the record. 

_ It was not attempted on the part of the appellant to justify 
the registration of the deed as regularly done in accordance with 
the Act. The departure from the Act is indeed palpable, and the 
only questionis whether it invalidates the registration. The Act 
by 8. 82 enacts that every document, to be registered under it, 
whether such registration be compulsory (as in the present case) 
or optional (as in the cage of other classes of instruments), shall be 
presented by some person executing or claiming under the same, 
or by the representative or assign of such person, or by the agent 
of such person, representative or assign, duly authorised by power 
of attorney. Now the case in hand is that of a person who when 
ho presented the deed for registration (as he says he did) on 4th 
November 1889 stood in no other relation to the deed than that, 
before the death of the person executing it, he had held his power 
of attorney. It is perfectly plain not merely from the general law 
but from the terms of this N. 82 itself that, after the man’s 
death, the only attorney who would have had any locus standi would 
have been the attorney of the representative or assign of the deceased. 
Tt has been suggested, however, that the error of the Registrar was a 
defect i in his procedure only and accordingly under section 87 does 
not invalidate the act of registration. To their Lordships, the 
‘error appears to be of a more radical nature. When the terms of 
S. 82 are considered with due regard to the nature of regis- 
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tration of deeds, it is clear that the power and jurisdiction of the Musammat 
Majih-eu- 

Registrar only come into play when heis invoked by some person Nisa 

having a direct relation to the deed. Itis for those persons to Apdal Rahim 

consider whether they will or will not give to the deed the efficacy 

conferred by registration, The Registrar could not be held to 

exercise the jarisdiotion conferred on him, if, hearing of tho execu- 

tion of a deed, he got possession of‘ it and registered it; and the 

same objection applies to his proceeding at the instigation of a 

third party, who might be a busybody. Now it seems to their 

Lordships that when the deed was presented on 4th November 1889 

it was presented by a volunteer, and the Registrar's minute shows 

that he proceeded to register at the request of one whom he knew 

to derive his power of attorney from a dead man. Nor is it possible 

to treat this action of the Registrar as compliance with the request 

made on 16th October 1889, when the principal was alive. Not 

only had the deed in fact been executed afresh on 24th October, but 

it was presented afresh on 4th November, as the minute itself 

‘bears ; and even assuming the continuity of the proceeding, the 

‘death of the applicant brought it to an end. The Registrar indeed 

did not merely disregard section 82, for he proceeded to accept the 

admission of the alleged attoruey as a good admission of the oxecu- 

tion of the deed, although section 84 requires in the case of a 

decease the admission of the representative or assign. 


Their Lordships were roforred to two decisions of this Commit- 
teo in support of the appellants’ contention. Neither case gives 
any countenance to the view that the absence of any party legally 

“entitled to present a deed for registration isa defect in procedure 
falling under S. 87. In both those cases the Registrar was 
‘throughout moved by a person having title and was exercising his 

Jurisdiction. The difference is in their Lordships’ judgment vital. 
“They theroforo hold the registration of this deed to have been 
‘ilegal. Their Lordships have, however, considered the question 
whether ‘even assuming it to have been registered, the deed is, 
“according to its terms, a valid deed of wakf. It will be so, if the 
"effect of the deed is to give the property in substance to charitable 
‘tsée. It will not be soif the effect is to give the property in substance 
"fo the tostator’s family. 


i _ The deed begins with a statement that the grantor has always 


Led Pat ee 


dev uted a portion of his income to religious and charitable purposes, 
z 
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as scemed proper and expedient to him at the time. He goes on 
to say that, as he has no male issue and it is incumbent on every 
one not to neglect to secure benefit of his soul in the next world, 
he wishes to establish a perpetual, lasting and continuing charity, 
so that the charitable expenses may in future be defrayed without 
any difficulty or obstacle in his lifetime, and also after his death. 
Hence “in order to secure benefit and honour in the next world I 
have of my free will and accord, without coercion or compulsion 
and while in a sound state of body and mind, made a family 
endowment (wakf khandant) to seek nearness to God.” He goes on 
to say that he has withdrawn his proprietary possession from the 
property, the subject of endowment, and has brought it into his 
possession as mutawalli, “which I can hold during my life under 
the terms of this dooument. Its income and profit shall after 
defraying its necessary expenses according to the provisions here- 
after made in this document be applied to charitable purposes.” 
No one was by reason of his getting any maintenance to have right 
to exercise proprietary acts nor should the endowed property be 
liable to be attached or sold in satisfaction of personal debts of any 
mutawalli or recipient of allowance, because it being an endowed 
property all the rights of the mutawalli and those for whom main- 
tenance allowances have been fixed are to exist only for their 
personal maintenance. A detail of the property (wakf khandans) 
which was “the subjoct of the family endowment under this deed, 
and the conditions attached thereto” was then given. 

The conditions follow the detail of the property and are ten in 
number. : 

The 1st appoints the donor himself to act as mutawalli, and he 
is to use the income of the endowed property “in the way I shall 
think proper, according to the provisions of the Muhammadan Law 
and the conditions of this document.” 

No. 2 provides for one of his wives, and thereafter one of his 
daughters, and after their deaths some direct descendant, being 
successively mutawalli. 

No. 8 fixes Rs. 800 amonth as the allowance for the mutawalli 
for his or her own expenses and those of his or her children. 


No. 4 gives maintenance allowances to the wives and daughters 
of the donor. 
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The 5th and 6th purposes aro as follows :— ae 

“ Whatever are the necessary expenses, such as the salaries of Risa 
the servants for the endowed property, the expenses of visitors, Abdul Rahim. 
marriages, deaths, presents, offerings and other charitable purposes, 
like those of schools &c., at this time, they shall, during the time of 
my superintendence, be defrayed by me during the term of my 
superintendence and afterwards by every mutawalli, subject to the 
provisions of this deed, of his own authority and according to hig 
own wishes.” ; 

“The surplus income of the endowed property remaining 
after the payment of the Government revenne, the village expenses, 
the expenses of the mutawalli, the’ salaries of the servants and 
stipend-holders and others &c., shall accumulate, and the money 
accumulated shall be invested in the purchage of other properties 
which shall also appertain to the endowed property and, shall 
themselves be wakf property. The income of that also shall in 
conformity with the 5th paragraph, be spent along with the income 
of the endowed property.” 

By the 7th condition the mutawalli is to have a discretionary 
power, with reference to the inorease or decrease in the income of 
the: endowed property, to increase or decrease the fixed allowances 
or fix a new allowance. No one was to have a right on the ground 
of relationship &c, to prefera claim for increase or decrease or for 
new allowance, or a claim against the mutawalli for the time being 
for rendition of accounts, 

The 8th condition forbids sale and mortgage except in certain 
specified cases, 

The 9th condition relates to the contingency of a son being 
born to the donor after the execution of the deed. He is to be the 
mutewalli, with the aid of 8 munsarim during minority. He is to 
have Rs, 300 a month for his expenses, “and shall be anthorised 
to spend all the net profits of the endowed property according to 
hia discretion in purchasing property and making addition to the 
endowed property, in the erection of houses, in performing shadio- 
ghammi, joyous and mourning ceremonies and in other necessary 
and charitable matters.” It was to be optional to him to create new 
allowances, to reduce, enhance or put a stop to the allowances of 
the persons receiving allowances. No other recipient of allowances 
or relatives waa to have power to take account from the mutawalli. 
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The 10th (and last) condition declares that “if (which God for- 
bid}? none of the donor’s male or female heirs bein existence’ 
at any time, the authority for the time being shall have powers to 
take the endowed property into and under his own possesion and 
superintendence, use ite income remaining after the payment of its- 
cost of maintenance for the donor’s spiritual benefit in such matters: 
as might, according to Mahammadan faith and Hanafi sect, to. 
which the donor belonged, be valid and for the benefit of the: 
Mahammadans. I have, therefore, executed this deed of family. 
endowment in order that the same may serve us evidence and be 
of use.” The deed thus closes, as it began, by describing itself as 
a deed of family endowment. The donor contemplates, it is true, 
that his own liberality to religious and charitable purposes shall 
continue in future generations, but this is only (as it turns ont) to 
an uncertain and discretionary amount, and: as an incident of the 
family endowment. When the deed is examined and collated, and 
ita professions tested by ita effective provisions, it proves to be, 
what it calls itself, a “family endowment,” pure and simple, In- 
deed the theory of the deed seems to be that the creation ofa 
family endowment is of itself a religious and meritorious act, and 
that the perpetual application of the surplus income in the soquisi- 
tion of new properties to be added to the family estate is a charita- 
ble purpose. It is superfluous in the present day to say that this 
is not the law. 


The part of the deed which was most relied on by the appel- 


lants is the general statement or declaration with which it opens, 
The words particularly founded on are those in which the testator 


‘declares that “the income and profit of the endowment shall, after 


defraying its necessary expenses according to the provisions here- 
after made in this document, be applied to charitable purposes.” 
The reference to the subsequent part of the document carries us 
forward to the conditions where those general intentions are put 
jnto concrete and effective shape. Now the 5th and 6th conditions 
express in clear and definite language the manner in which the 
testator works ont the ideas adumbrated in the words which have 
been quoted, and they place beyond dispute the relative positions 
of charity and family endowment in the teatator’s scheme. The tk 
condition provides for the payment of what it calls necessaty ex!~ 
penses, and among those it expressly enumerates “ offerings and other 
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charitable purposes, like those of schools, &. at this time.” The Maaa 
6th condition deals with the surplus income after those “expenses” Nim 

are paid, and dedicates that income to the purchase of other Abani Rahim. 
properties ; and the income of the new properties is to follow the 

same course as the income of the original estate. The amount to 

be applied under the Sth head isin the absolute and uncontrolled 
discretion of the mutawalli, and no one has a rightto demand an 

account. On the terms of the deed itself, therefore, their Lordships 

hold that the property is not in substance dedicated to charitable . 
purposes, but, on the contrary, is dedicated substantially to the 
maintenance and aggrandisement of the family estates for family 
purposes. The deed, therefore, could not be supported as constitut- 

ing a wakf. 


Their Lordships will Rintis advise Her Majesty that the 
appeal should be dismissed and the appellants must pay the costs 
of the appeal, 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
OOUNCIL. 


(FROM THE ALLAHABAD Hian Court). 


Present :—Lord Hobhouse, Lord Davoy, Lord Robertson and 
Sir Richard Couch. 


Rai Rada Kishen ... Appellant.* 


v. 
The Collector of J aunpore ... Respondent. 


Civil Procedure Code, Ss, 108 $ B9G—Appoal to the Privy Council—Finality of order Rai Rada 
appealed agaiasi—Application to st aside decree—Dismissal—Appeal—Remand Kihon 
of application—Construction of order—Oartificate of appeal, validity of. The Collector 
No appeal lies to the Privy Council on any interlocutory order passed by the of Jaunpore, 
High Court. 
Where an order of the lower oourt dismissing an application under 8. 108 was 
reversed and the High Conrt remanded the “oase” tobe disposed of on the 
merits :— 
Held, that the proper construction of the order alike in law and inthe facta of 
the case was that it was the application and not the suit that was remanded for dis- 
posal upon the merits 


An order remanding an application under 8. 108, O. P. O., to have a denree set 
aside, for disposal in accordance with the terms of that section js an interlooutory 
order against which no appeal lies to the Privy Council. 





* 8th December 1900. 


Rai Rada 
as 


The Oolleotar 
of Jannpore. 
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Their Lordships’ judgment was delivered by 


Lord Robertson:—To this appeal from the High Oourt of 
Judicature for the North-Western Provinces, Allahabad, it is 
objected by the respondent that no appeal to Her Majesty in Oouncil 
lies against the order complained of. For the due understanding 
of the question thus raised, it is poroen briefly to trace the 
procedure in the suit. 


The suit was brought on the 10th of March 1892, before the 
Subordinate Judge of Benares, for the recovery of money alleged 
to be due under two bonds, executed by a person, of whom the 
defendant Shankar Dat Dube was the real representative. That 
defendant is now deceased and is represented by the respondent. 
He appeared in the suit, and on the'17th May 1896 filed a written 
statement with a list of documents. Into the nature of the 
questions raised by the plaint and the written statement it is un- 
necessary to enter. As the questions before their Lordships arise 
solely out of the part taken by the defendant ata certain stago of 
the procedure, it is sufficient to note that the issue settled between 
the appellant and Shankar Dat Dube were . ... a ae ae 


1. Has the plaint been amended gates to law? 2. Is 
defendant No. 1 (Shankar Dat Dube) the heir of Raja Harihar 
Dat ? 8. Is the deed of mortgage legally valid? Could Harihar 
Dat Dube legally hypothecate the property ? 4. Is the deed of 
mortgage genuine? A fifth issue was settled, but it did not affect 
Shankar Dat Dube but only certain other defendants. 


Prior to the 19th March 1896 the case had repeatedly beon 
before the court, but had from time to time been postponed ; and 
on the 31st of January 1896, an order was passed that the case 
should come on for decision on 19th March 1896. On each of 
these occasions the defendant Shankar Dat Dube was represented 
by a pleader. On 19th March 1896 it is recorded by the presiding 
Judge that “defendant No. 1 is to-day absent.” No one appears 
for him. His pleader informs the court that he has no instruotions 
to proceed. The court proceeded as in absence with the case, 
heard evidence for the plaintiff and decided the issues, giving 
decree for the claim with costs. 


On the 9th April 1896, Shankar Dat Dube applied to tho 
court under S. 108 of the Code of Civil Procedure to set aside 
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this decree on the ground that neither the defendant appli- Rai Rada 
cant nor his general attorney had notice of the date fixed, gi 
and that for this resson he could not conduct the suit. The e 
appellant filed a reply denying that the 108th section applied 

and asserting that the defendant had notice. The application 

came before a different judge from Nil Madhad Roy who had 
presided on the 19th March 1896. The new judge, notwith- 
standing that his predecessor had recorded that the defend- 

ant in question was absent, that no one appeared for him, 

and that his pleader informed the court that he had no instruction 

to proceed with the case, forthwith disallowed the application with 

costa. No opportunity was given to the applicant to satisfy the 
court in terms of S. 108 that he was prevented by any sufficient 
cause from appesring when the suit was called on for hearing, the 
theory of the decision being that the applicant had in fact appeared 

and that the decree was therefore not es parte against this order. 

An appeal was taken to the High Court at Allahabad who allowed - 

the appeal and pronounced the order now appealed against. The 

terms of the order are as follows :—“ It is ordered that this appeal 

be allowed ; that the order of the Subordinate Judge of Benares 

be set aside ; and that the case be, and it hereby is, remanded under 

8. 562 of the Code of Civil Procedure to the court of the said 
Subordinate Judge to be disposed of on the merite.” 


The appellant represents that by this order the High Court 
have set aside the decree of 19th March 1896 and have remanded 
the original suit to be disposed of on the merits. The respondents 
disclaim for the order any such sweeping effect and hold that what 
is remanded is merely the application immediately before the court, 
to wit, the application to set aside the decree, and that it is this 
application which the Subordinate Judge will, nnder the remand, 
proceed to dispose of by allowing the respondent to endeavour to 
satisfy him of the conditions specified in S. 108, and then, if this 
be done, by setting aside the decree. 

Their Lordships are clearly of opinion that the respondent’s is 
the just construction of the order of the High Court. The appli- 
cation by the respondent to set aside the decree might be described 
as “the case,” with at least as much accuracy as the original suit 
in which there was a standing decree; and unless and until that 
decree had been set aside there was no means of remanding that 
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Rai Rade suit. The form of the records is inconsistent with the appellant’s 

Kishen view. The judgment of the High Court is headed “Case 2 of 1897. 

P First appeal from the order of the Subordinate Judge of Benare, 
dated 8th October 1896, which is the dismissal of the petition 
under S. 108.” And the decree is headed in similar fashion. That 
then was the “ case” with which the High Court was dealing. But 
further, if there be any ambiguity it is to be presumed that that was 
done which the law required; and it is allowed by both parties 
and is clear to their Lordships that assuming the 108th section to 
apply at all the proper course was to remand the application to the 
Subordinate Judge to dispose of that application with due regard 
to the conditions of the section. There is, however, a further 
consideration which is conclusive as to the true intendment of the 
order, for the learned Judges in their written judgment point out 
as the error of the Subordinate Judge that he had disposed of the 
cage without considering whether the defendant was prevented by 
sufficient cause from appearing and maintaining his defence at the 
hearing on the 19th March 1896. Their Lordships would require 
very clear language in the order which was intended to effectuate 
this opinion to induce them to construe it in a sense which would 
stultify the court pronouncing it. 

Their Lordships having thus ascertained the true meaning of 
the order appealed against, the question is whether an appeal lies 
to Her Majesty in Oouncil, and this depends on whether the order 
is a final order in the sense of 8. 595(a) as modified by 8. 594 of 
the Civil Procedure Oode. The mere fact that the High Court, appa- 
rently on the assumption that it was such an order, have certified the 
sufficiency of the amount and value of the suit cannot make appeal- 
able an order which does not fulfil the statutory conditions. Now it 
does not in their Lordships’ judgment, admitof doubt thatassuming 
the order to have the meaning which they ascribe to it, it is in no 
sense of the term a final order. It isa purely interlocutory order, 
directing procedure. Accordingly their duty is to advise Her 
Majesty to dismiss the appeal. Precluded as they would therefore 
be from proceeding to examine the merits of the order, their Lord- 
ships do not regret that in the course of ascertaining its true oon- 
struction they have necessarily had to consider the law applicable 
to the case and to pronounée that no other order would have been 
appropriate save that which they find to have been made. The 
appellant must pay the costs of the appeal. 


, 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presont :—Mr. Justice Subrahmanin Aiyar and Mr. Justice 
“Davies. 


Arumuga Mudali wi Sas ... Appellant.* 
n | 
Viraraghava Mudali ... ee a ae 
(Defendant). 
Hinds Law —Haaband’s right to custody—fmseature wife —Custom, \ Kista 


aga 
Aoocoidiag to tho general practice of the Hindu community in|tho Madras Anuai 


“Proaldenoy tho hnsaband is not, as against the parents, entitled to the onstody of his Viraraghava 
wife before she attains puberty. Ramien v. Kondammal, 1888, B. D. pe Madali. 

Second appeal from the decree of the District Court\of Chin- 
gleput in A. S. No. 86 of 1899 presented against the decree of the 
Coprt of the District Munsif of Chingleput in O. S. Nd} 141 of 
1898. 
A claim for the recovery of a girl wife from h parents 
having been dismissed in the courts below, this second app 
preferred on the ground that according to the Hindn Law the 
husband of a girl was a preferable guardian to her parents. 

T. V. Seshagirs Atyar for appellant. 

T. P. Kothandarama Atyar for respondent. 

The Court deliveréd the following 

JUDGMENTS :—There is no doubt according to the authori- 
ties to which our attention has been drawn that the husband i$ the 
. egal guardian of his wife from the moment of marriage whether 
‘the marriage is consummated or not. The real question in| this 
case is whother the husband is entitled to the custody of his wifevas 
-against the parents, when she has not yet attained her maturity, 
‘and no special reason having been shown why the girl should; 
taken from their custody. As found by both the Courte below, 
it is the general practice of the Hindu community in this Presi- 
dency for a girl wife to be left with her parents until she attains 
puberty. The case of Ramten v. Kondammal (Sudder Decisions 1858, 
p. 154) is a direct authority on this point. To hold that the 
husbund is not entitled by general custom to the custody of imma- 
ture wife as against the parents does not really detract from his 

=A, A. 1179 of 1809. 30th October 1900, . 

¥ 
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general rights as her legal gnardian. Even in the matter of cus- 
tody he would be entitled to it if it should appear necessary in 
the interests of tho girl, but in the absence of evidence to the 
contrary, her custody by the parents is presumably preferential, 
which is noj doubt the foundation for the general custom. In this 
view we think the lower Courta were right in dismissing the plain- 
tiff’a suit fór the recovery of his child wife. 


The nd appeal is dismissed with costs, 


IN T HIGH COURT OF JUDICATURE AT MADRAS. 
Prespnt :—Mr. Justice Subrahmania Aiyarand Mr. Justice 


Benson. 
Maharajah of Jeypore ... sis ... Petitioner* 
(Plaintif). 


ota Jammanadora and others ... Respondents 

(Defendants 1 

to4and 6 to 8 

and Ist Deft. 

legal represen- 
tatives), 

Agency Rules —Rule 20, validity of—-Act XXIX of 1839, 8, 4—Application to direct 
ont to review—Application to High Court, propriety of — Disputed cdaim—Com- 
omise by father, whether linding on sons. 

ihe twentieth of the Agency Rules which gives the High Court powor to dirent 
the nt to review his judgment is not siira vires as it is competent to the Gover- 
nor if Council “ to determine to what extent the decisions of the Agent in civil suits 
ahal¥ be final.” 

The High Court may direct the agent to review his judgment either of its 
owh socoord or on application made to it by any of the paties to the suit, It 
is not necessary that the Application should be made to the Governor in Council 
that it may, as + matter of course, be passed on tothe High Court; but it may 
be made directly to the High Court. 

A bona fide compromise of a disputed olaim entered into by «father is prima 
facie binding upon his song and cannot be impugned in the absence of frand or 
other ipveliderng ciroumstanoes of the kind. 

Application praying that, in the circumstances stated therein, 
the High Court will be pleased to direot the Agent to the Governor at 











, 


* 0, M. P. No, 478 of 1899. Sth January 1901. 
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Vizagapatam to review his judgment in A. 8. No. 5 of 1898 on the jreharajah 
file of his Court presented against the decree of the Court of the ° Jeypore 
Senior Assistant Agent, Visagapatam District, in 0.8. No. 6 of Jayakoia 
1898. a 
l Sir V. Bhashyam Aiyangar, and S. Srinsvasa Asyangar for 
C. R. Thiruvenkatachariar for petitioner. 
P. R. Sundara Atyar and P. Nagubhushanam for respondents. 
The Court delivered the following 


JUDGMENT :—This is an application presented by the 
Maharajah of J8ypore under Rule 20 of the Agency Rules praying 
the High Court to direct the Agent to the Governor at Vizaga- 
patam to review his judgment in Appeal Suit No. 5 of 1898 revers- 
ing the decision of the Senior Assistant Agent giving a decree in 
fayor of the Maharajah for possession of certain villages on the 
ground that he was entitled to resume the villages as the terms on 
which they had been granted to the defendants had been violated, 


On behalf of the defendants two preliminary objections are 
raised :-— 

(1) that the latter part of Rule 20 under which the sapplica- i 
tion is made is ulira vires, and that, therefore, no such application 
can be entertained by this Court; and 


(2) that even if the latter part of Rule 20 is not ultra vires 
this application should not have been presented to this Court bat 
to the Governor in Council under Rule 81. 


As regards the first objection Rule 20 runs as follows :— 


“All decrees passed by the Agent on appeals from decrees of 
his subordinates shall be final, the Sadr Court having the power on 
special grounds to require him to review his judgment, as directed 
by them.” 


The contention of the defendants is that the portion of the rule 
which follows the word “final” is ultra vires, inasmuch as the rules 
purport to be framed under Section 4 of Act XXIV of 1839 and 
that section, it is contendel, merely authorizes the Governor in 
Council to determine in what classes of suits the decision of the 
Agent shall not be liable to appeal to the Sadr Court, but shall be 
final and does not authorise the Governor in Council to allow the 


Maharajah 
of J oypore 
ayaki 


Jammana- 
dora 
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Sadr Court to direct a review in casesin which no appeal lies. We 
are unable to accept this contention. Section 4 runs as follows :— 


“ And it is hereby enacted, that it shall be competent to the 
Governor in Council of Fort Saint George, by an Order in Counoil, 
to prescribe such rules as he may deem proper for the guidance of 
such Agents, and of all the officers subordinate to, their control and 
authority, and to determine to what extent the decision of the 
Agents in civil suits shall be final, and in what suits an appeal 
shall lie to the Sadr Adalat, and to define the authority to be ex- 
ercised by the Agents in criminal trials, and what cade he shall 
submit for the deciaion of the Faujdari Adawlut.”® 


The defendants rely upon the observations of the learned Chief 
Justice in the case reported in I. L. R., 28 M. 829, Maharajah of 
Jeypore v. Papayamma, to the effect that, in this section, the 
words “to what extent” mean substantially the same as the words 
“in what suits” in the following clause of the same section’ With 
sll deference to the learned Ohief Justice, we are unable to take 
the same view. 


The latte” part of the section beginning with the words “and to 
determine” seem in substance to lay down that the Governor in 
Council may determine firstly in what snits an appeal against the 
decision of the agent shall lie, and secondly in cases where no sp- 
peal lies, the conditions subject to which the Agent’s decision shall 
be final, and it is with reference to the second matter that the words 
“to determine to what extent the decision of the Agent shall be 
final” were intentionally inserted. If it was not intended to pro- 
vide for two distinct matters, there would have been no need what- 
ever for the introduction of this clause. If the intention of the 
legislatare was to provide for one matter only, vis, in what suits 
an appeal should lie, that would have been sufficiently provided for 
by the rest of the section without this clause. Moreover, the words 
“to what extent” seem to refer in their grammatical sense to cases 
where, though no appeal lies, the finality of the decision is not in- 
tended to be absolute, but is subject to qualifications or conditions. 
In this view Rule 20 which provides that the finality of the Agent’s 
decision shall be subject to the power of the Sadr Court to direct 
the Agent to review his decision on special grounds, is not, in our 
opinion, ultra vires. 
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As regards the second objection we are clearly of opinion that Mahar jel 


Rule 31 has no application to a case like the present under Rule 20. oe 
The express language of Rule 21, relating to the appeals to the } nanmand 
Sadr Court shows that au appeal petition may be presented ae 
to the Sadr Court, and we can see no reason why an application to 
the Sadr Court to act under Rule 20 should be presented to the 
Governor in Council to be passed on by him, as a matter of course, 


to the Sadr Court. 


Moreover, as contended on behalf of petitioner, the Sadr Court 
may act of its own motion under Rule 20, as the rule does not 
require any application by a party as a condition precedent to tho 
exorcise of its powers. 


We, therefore, overrule the preliminary objections. 


_ Pussing to the merits, no doubt the power under Rule 20 is of 
uu exceptional character and should not be exercised s sayo on special 
und substantial grounds, . 


We think, however, that in the present case such grounds 
vaist. The facts of the case are as follows :— 


Prior to 1866 the then Maharajah took possession of the 
villages in dispute from the father of the defendants, who sued 
before the Agent to recover them. The dispute was adjusted, and 
‘the villages were restored to the possession of the defendants’ 
family, the kuttubadi being raised from Ra. 5 to Rs. 85 per annum. 
‘The petitioner's case is that the terms then agreed to are those set 
vutina petition to the Agent of which Exhibit A is a certified 
copy. Both Courts have treated this document as genuine ; and on 
that footing, itis clear that the defendauta were holding the villages 
under a service tenure liable to resumption by the petitioner. 


i We are unable to accept the contention that Exhibit A should 
be read slong with the original copper plate grant, Exhibit I. 
Exhibit A makes no reference to Exhibit I and is, on the face of 
it, a complete statement of the terms agreed to between the parties. 
The Agent, while treating Exhibit A as genuine, appears to regard 
it‘as either inmaterial or invalid on the ground that it must have 
been obtained by pressure brought to bear upon defendants’ father. 
‘No such plea of coercion was raised, nor is there any evidence to 
support it. On the contrary, the fact, stated in Exhibit A itself, 
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that the terms were: settled in the presence of the then Agent, 
would seem to negative such a surmise ; and the fact that no such 


. plea was raised during the 30 years which have: elapsed ince 
~ Exhibit. A was written is almost conclusive in the same direction. 


Nor can Exhibit A be treated as inmaterial. No doubt Exhibit LI, 
shows that a petition was presented on the llth December 1865 
referring to the adjustment of the dispute, and asking that the suit 
might be dismissed, but there is nothing to show that the suit was’ 
dismissed before the terms were settled as stated in HMxhibit A, 
which is dated 28rd February 1866. If Exhibit Ais genuine, as 
it has been held to be by both the Courts below, it is clearly the 
instrument which settles the terms under which the defendants 
were to hold the villages. We must also observe that the view of 
the Agent that the arrangement evidenced by Exhibit A could not 
bind the defendants who were no parties to it, is untenable. They“ 
are the sons of the party who made that arrangement with the 


.then Maharajah. Whether the defendants were then in existalcd ' 


is a matter about which no allegation was made, no issue raised and ` 
no proof offered. It was certainly not opon to the Agent, on a 
mere guess as to their present apparent age, to hold. that they, 
were in existence in 1866. Even assuming that they were so, the 
arrangement was a compromise of a disputed claim entered into'by'” 
their father under which ‘possession of the villages passed from the’ 
Maharajah to their family, and as such it was prima facte binding 
on the family. “No suggestion of fraud or other ground on which, 
it could be invalidated as against the defendants, has been put for- 
ward, and itis difficult to see how any such plea oould be Seas 


tained after the lapse of so many years. Kipi 


For these reasons, we think that the Jein of ne ‘agate 
reversing the decree of the Senior Assistant proceeds on untenablo 
grounds and ought to be reviewed. We accordingly direct him to ` 
review his decision in the ‘light of the observations made in this 
judgment. Costs in this Court will abide and follow the result of 
the review in the Agent’s Court and should be ee for in his 
revised decree. bapa 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyer and Mr. Justice 
Benson. 
Secretary of State for India . _. Appellant* 
(Defendant). 





uv, 
Venkatachala Perumal Pillai and others, Respondents 


(Plaintiffs) ). Beoretary of 


tate f 
Ciril Procedure Code, S. 4831—Notice of action—Notics gwen by some plasntifa— Tata OF 


Object of nofice— Contents of sotice—PFasltjasti. 


Venkata- 
A notloo issued by some of many joint plaintiffs is anough to satisfy the pro- chala Peru- 


visions of section 424, O. P. C., the object of which te only to give the defendant mal Pillai, 
an opportunity of settling the plaintiffs’ claim. 
The phrase “cause of action” in section 434, C. P. 0, w not used in its nar- 


row sense, the object of the section being only to give notice of the substantial 
ground af complaint. 


Where in aseertion of a right the Government collected Fasliyasti from the 
plaintiffs, and the plaintiffs after giving n. tios of action brought this suit to recover 
the’ illegal collections made as well after, as before the date of the notice. 


Hold, that the object of the section having been achieved by the notice alruady 


issued, no fresh notice was necessary in respect of the claim for the refund of the 
subreqnent collections 


Second appeal from the decree of the District Court of Tinne- 
velly in A. S. No. 800 of 1898, presented against the decree 
of the Court of the Temporary Subordinate Judge of Tinnevelly 
in O. 8. No. 26 of 1896, 

The Government Pleader (H. B. Powell) for appellant. 

F. Krishnasams Atyar for 2nd respondent. 

The Court delivered the following - 

JUDGMENT :—We do not think that any vald objection can 
be taken to the notice given on the ground that it proceeds from 
only two out of the three joint owners. It-has been repeatedly 
held that the object of the notice required by section 424, Civil 

 Beoond Appeal No. 1140 of 1909. Sth November 1900, 
À 
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Procedure Code, is to give the defendant an opportunity ‘of wetthin ay 
the claim, if so advised, without litigation. The object is | 
attained by two out of the three plaintiffs giving the notice, and’ a 
same consideration shows that the secund objection to the Dotic, 
vis, that no notice was given of the claim i in respect of the amount 
collected as Faslijasti for fasli 1808 is invalid. The notice givsl 
was that the defendant had no right to collect anything on adobutit 
of Faslijasté, and that the collection which had been madé, “dn {hit 
account, for fasli 1802, was illegal. Tho fact thata further eum 
for a subsequent fasli was collected, after the notice of the gnit had 
been given, should not, we think, be held to be a fresh cauge:.of 
action requiring a further notice under section 424. ere 

The “cause of action” in that section, should not, we thiuk! 
be taken in a narrow sense, the object of the section being merely 
to inform the defendant substantially of the ground. of ‘complaint 
(cf. Jones v. Bird, 5 B, and A. 837 at p. 844), and this was done 
for all practical purposes in the present case by the notice already 
given. 

Turning now to the merits, the undisputed [acts appear lo 
be as follows :— 

The plaintiff’s mittah is part of a Zenundari originally granted 
on & permanent sanad in 1808. It was sold for arrears of revenue 
in 1886 and was purchased by Government, but was granted again 
in 1859 under a perminent canad. In the interval between’ 1836 
and 1859, Government ‘repaired and improved a dam across the river 
at the point where the channel, which ‘supplies the Kunnakadi 
Talug situated in the Zemindari, leaves the river, thus i improving 
the supply of water to the tank and the Zemindari lands irrigated 
by it. ‘The surplus water of the tank passes on to another village 
which is still Government property. The grantin 1859 was mado 
after these improvements had been effected. There is no provision 
in the grant limiting the use which ihe grantee was entitled to 
make of the water stored in the tank either in irrigating dry: Jand, 
or in raising second cpap on wetland. ‘This being so, it-cannot‘ be 
held that the grantee js limited to such use only of the water ‘ad Wa 
actually made at the ime of the grant. ‘The mere fact that th de 
has been an extension ee wet cultivation or other improvement in 
the resources of the Zemindari does.not entitle the- Government to 


Al 
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ean the peshoush. The only ground on which, in a case like Seoretary of 
ae 18 he Government could demand Faslijaais would be when’ the Toia a 
NS, in respect of which the demand i is made is “shown to ‘belong Venkaiaobale 
to Government, but from what has een already stated, it is ‘clear Perumal 
that th the whole of the water stored in the tank belongs to the grantee nee 
not. "Government. For this reason the Government was not 


pptitled ed to any Faslijasti on account of recond cropa raised with 
Epoh ater. 
sis. We must therefore dismiss this aia oor with costa. 
tad (Our observation that the whole of the water stored in the tank 
Pelotige tothe grantee should not be understood as determining 
any question between the grantee ard those who may be: entitled 
tothe surplus water of the tank according to eatablished usage. 
Berit: 
wIN; EPHE HIGH COURT OF JUDICATURE AT MADRAS., 
vuv Præent :-—Sir Charles Arnold White, Chief Justice, and Mr. 
{nstice Benson. 





Valambal Ammal x : A3 Appellant * 
ant Waa - ' A KEE a (Plaintif), 
v. A 
ca ERRE Mudaliar woe, . + Bespondent 
Yra * ae ee (Defendant). 


nusGawyit, Fees, ae 8. 28—Oivil Procedure Code, §. 582 A—Plaini insuficiontly Valambal 
gorg —Demand of additional stamp —Payment within time fined —Pending mii— Ammal 
Limitation, 

Tgm en Vy things 
here a plaint is, by mistake of law, presented ‘ on insuficient stamp and ‘the Madulier. i 
Sy is afterwards made good within the fme fixed by the Court therefor, thé 


WME Wels 'valid’ as if 1t bind been properly statnped in the first Instance. - . - 
Se yok casos the plaint must for půrposós of limitation be taken to have boer 
$sdnied onthe original date of presentation and noton the date when the dofi 
olency mas made good | See By. a 
VOM iidramaiya r. Kruhnaiya I. L R., 20 M. 810, distinguished, 
M iire To a mit for cancellation of `s “salo doed, the plairitif paid ontho plaint 
atdod tHetnemorandum of appeal to the lower appellate courts stamp duty, of Rs, 10 
ani ifCfor a suit for mere declaration, it res contend4d that even if the defect in 
te,apgeal coqid be oùred under Bectian 582 A, there was no proper plaint before 
th, fret gourt and that the solb was barred “by limitation when the denoleat 
was paid. ee - za 


BB ED 
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: Held, that both the plaint and the memorandum of appeal wonld,-on peythent at 
the requisition of theoonrt, of the deficient stamp.duty, be as gcod aa ifit ware 
originally stamped property, and that the suit was not barred. op teks 

.Becond appeal from the decree of the District Court of 
Trichinopoly in A. 8. No. 111 of 1898, presented against. the 
decree of the Oourt of the District Munsif of Kulitalai in, O. Ñ. 
No. 679 of 1898. 


P. BR. Sundara Asyar and K. Ramachandra- S for sypel 


lant, 


F. Krishnaswami Asyar and R.A. Kaeaanom Ayar for 
respondent. 


The Court passed the following 


ORDER :—This is a snit for the cancellation of a‘ sale deed 
executed to the defendant by the plaintiff for Ra. 2,500. In 
this oourt, on second appeal, a stamp duty for Ra. 150 was paid. 
On behalf of the respondent, the objection was raised that this court 
could not entertain the appeal because in the Court of First In- 
stance and in the lower appellate Court a stamp duty of Rs, 10 
only had been paid, : 


As regards- the appeal to the lower appellate Court, the-effect 
of 5, 582A ofthe Code of Civil Procedure is to enable a defective 
memorandum of appeal to be retrospectively validated, if the 
insufficiency of the stamp was caused by mistake on the part of 
the appellant. This section appears to have been introduced for 
the purpose of meeting a decision of the Full Bench of the Allaiia! 
bad High Court—a decision which was dissented from by this 
court in two cases, Chennappa v. Raghunatha, I. L- BR, 15 
M., 29, and Patcha Saheb v. Sub-Collector of North Arcot, E L. 
R., 15 M., 78—to the effect that if a memorandum of appeal is not; 
when tendered, properly stamped, it isnot at that time a memo- 
randum of appeal, and the subsequent affixing of the proper stamp 
cannot have a retrospective effect so as to validate the original 
presentation, unless it has been done by order of the court, and 


the court cannot make any such order, unless the-memorandum has 
tbeen-received, fed, or uged through misteke-or inadvertence on 


the part-of the court or its officers (Balkaran Rasv: Gobind Nath 
Tirpart, T..-R.712 A. 129). : 5 E ae 
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. This section makes it aber that, at any rate as regards memo- Valambal 
ean of appeals and applications for review, when the document is aes 
insufficiently stamped by reason of the mistake of the party, the Vyihiinga ! 
defect may be afterwards made good and. the document will be as 
valid, as if'it had been properly stamped in the first instance. The 
argument on behalf of the respondent was that, inasmuch as the 
Legislature in section 582-A had dealt expressly with insufficiently 
stamped memoranda of appeals, the inference with reference to 
insufficiently stamped plaints was, thata defective plaint could 
not be subsequently validated so as to avoid the eperation of the 
law of limitation Wedo not think that such inference ought to be 
drawn. The Allahabad decision only had reference to a defective 
memorandum of appeal and B. 582-A was apparently intended 
to meet this particular decision. 


As regards the plait, the argument on behalf of the defend- 
ant was that the plaint not having been properly stamped, the suit 
must be regarded as not having been instituted within the pre- 
scribed period, and that any order made under 8. 28 of the Court 
Fees Act would not operate retrospectively, ‘since that section 
must be read subject to the express provisions of 8. 4 of the 
Limitation Act. It was contended that inasmuch as the plaint 
was not stamped in accordance with the requirements of 8.7 of the 
Court Fees Act, there had been no plaint at all, and that illustration 
(a) to 8. 4 of the Limitation Act shows that this court has no 
alternative but to diamiss the snit aa being now barred by limi- 
tation. 


_ In the present case, the plaint was filed and used without 
being properly stamped through mistake of law as to the court 
fee payable. The case therefore falls within the express words 
of the second paragraph of S. 28 of the” Court Feea Act. The 
decision of this court in the case reported in Venkaiaramayya 
v. Krishnayya, I L. R, 20 M., p. 819, is, in our opinion, 
clearly distinguishable from the present case. In that case the 
plaint: was presented on the day before the period of limitation 
expired .and was rejected under section 54 (b) of the Code of Civil 
Procedure.’ The plaint was: re-presented on the proper stamp 
paper within the time required by the court, the period of limita- 
tion having then expired. The court held that the:suit was- not 
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Valambel” ` instituted in time upon the gain that section 54 of the Code of 
Ammal >. 
Nios. Civil Procedure does not give a court any power to ‘extend the 

Mane ordinarily prescribed period of limitation for suits., In.a,casg 
reported in Jatnti Prasad v. Bachu Singh, I. L. B., 15 A, 85, a 
Fall Bench of the. ‘Allahabad High Court takes the same.cwam. 
When the court acts gnder section 54 of the Oode of Civil .Rrooo- 
dure, it rejects the plaint. In the case reported in I. L:, Ry, 20 
M. 319, the period -of--limitation expired before the plaint-was 
accepted. There was: thus, according to the view taken jn that 
case, no suit in existence atthe time the period of- limitetion 
expired. .- In the present case the plaint was never rejectedh sit 
was accepted and acted apon by the court, and*the plaintiff's claim 
has been adjudicated upon both by the Court of First Instance 
and. the lower appellate Court. In the present case it cannot be 
said that there waa po existing anit at the time the period of 
limitation expired. 


We hold-that the shoper ` court fee payable on ‘thi y ‘plaiht ana 
the memorandum of sppesli is Rs. 15) for each. ine -o mai 


= 


a T * noo ag neea 


ap Ulta at 


[The deficient stam duty yas pad within dip time fixed, hy; 
the Court and the case Was heard on the merta. The final Judg- 
ment is here omitted. aa 5 inpecessary 1 for the purpores of this 1 Teport ] 
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esis ee in motion—-NMalics and a'sence of reasonable or STR 
cause—Oriminal Procedure Cogs, 8. 144— Breach of; peace —Title to land it 
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strate ating undor section 144 ot the Cove of Oriminal Procedure fad Appala Nara- 


gai authority y to decide any question of title, but is ouly empowered t to tako stopa- -to sl an, - 


ae immineat breach cf thb pence. a a Mahant Hari 


Zs Ee Narayane 
a Whee the def: ndaut was proved to have maliciously and without rensonable Pag avaji. 
and probable canse, inducod a publicserrant to aot to'the prejudice ‘of thd ei 2 


-xn Held, that au action for damages was maintainable. 

I? Bmble.—No uction can be maintained for damages caused ‘by sètting the law 
inymotioy, unless the plaintiff can show malice aud absence of reasonabie cause. . 
iml? Second appeal from the decree of the District Court of Gat- 
jam “at: Berhampore in A. 8. No. 20 of ‘1899, presented against 
the decree of the Court of the pages Munsif of Chicacole’ in 
O: S No: 168 of 1897. a. ea es 8 ae 

~ P. B. Sundara Aiyar for appéllant. 2 : m i 


' or ae -1 


F. Krishnasami Asyar for respondent. 
“The Court delivered the following 


- JUDGMENT :—In this case the plsintiff ie tabs in July 
1896, when about to transplant upon his. land, the defendants 
prepared to obstruct him by assembling a crowd, that he presented 
a petition to the Sub-Magistrate asking for police protection, and 
thaét”cértain orders were passed bythe Magistrate. 

= |; rhareapon some of the defendants on behalf of all the defend- 
‘ants presented a petition to the Magistrato, in which they stated 
that the lsat defendant was the owner of-tho lands in question and 
that, they, were in possession thereof, and that the plaintiff was not 
aanried to occupy them. The Magistrate then passed an order on 
Julş 18th prohibiting the plaintiff from entering upon thé lands, 
pending final orders. In making this‘érder the’ Magistrate appa- 
rently.-thought he was acting under section 144 of the Criminal 
Peorddure’Code. Assuming the Magistrate was competent to act 
under section 144 of the Criminal Procedure Code, it would have 
been his duty to make an -order with the-object of preventing a 
breech of the peace, if he considered a breach of the peace - . WBS 
imminent. This would be the only question for him to consider. 


ont not his business to adjudicate upon, and he had no 
jariediction to adjudicate upon; any questioh of title: or possession.’ 
The-order of the Sub-Magistrate was made on the’ strength of a 
repredentation by the defendants that the lands ‘were theirs ‘and 


1 


Appala Neia- 
pimba u 


Mahant Hari 


Narayana 
Das Baraji. 
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that they were acting within their legal rights in obstructing the 
plaintiff. As mntter of fact, the lands were not the defendant's 
lands and they were not entitled to possession of them.’’ The 
courts below have held that the loss sustained by the plaintiff was 
caused by the obstruction of the defendants in the transplantation 
season. In this state of things the defendants are not entitled to 
say that the damages which acorued to the plaintiff were not the 
result of their setting the Magistrate in motion, or to escape liabi- 
lity upon the ground that the damages accrued as the result of an 
order passed in due course of law. 


It is not necessury for us to consider Whether the Sub- Megi: 
trate was empowered to act under section 144 of the Code pf 
Criminal Procedure. We assume he was so empowered. T'he 
question as to whethor or not an action will lie for setting the law 
in motion without proof of, malice and of the absence of reasonable 
and probable cause lias been fully argued before us and Mr. 
Krishnaswami Aiyar has called our attention to the leading autho- 
rities which are to some extent in conflict, but che balance of autho- 
rity appears to support the view that an action will not lie’ for 
setting the law in motion to the prejudice of another party, unless 
the plaintiff can show malice and absence of reasonable and pro; 
bable cause It is true the judgment of the lower appellate 
Court does not in express terms refer to the question of malice and 
the absence of reasonable and probable cause, but on the allegations 
in the plaint which have been held by the lower appellate Court 
to have been proved, viz., that the plaintiff’s allegations as to 
possession were true and the defendants’ allegations false, it must 
be taken that the defendants in presenting their petition to’ the 
Magistrate acted maliciously and without reagonable and proteble 
cause, a 

The plaintiff is entitled to recover the damages claimed by 


him. The second appeal is dismissed with costa of the let Tes- 
pondent, i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—Mr, Justice Shephard. and Mr. Justico Bhashyam 
dipager. 


Bauney Kotappa Ex T ... Appellant* 
cain (Plaintif). 
T a a v, . E 
~ “Venkata Narasimham Naidu... se ondent 
Myers Te 1 (De endant). 
Lisiitation Aot, Ari. 118—Breach of ooniraci ón writing repistered— Writing not signed Baunoy 
by the party eued—Applioability of Art. 116. Kotáppa 


À roit against the present plaintiff was compromised by ‘the plaintif executing x Venkata 
aiid Yeyistering a deed of morigage in satisfaction of the claim: The defendant, res 
however, fraadolently proceeded with the suit, obtained a decree and récorered 
the amount by. process of court. In @ suit to recover the decree amount with 
rer: i 


'' Held, that on the plaint allegations the sult-Wwas-really for damages for brenoh 
of contract, though the cause of-action wes not so stated in the plaint, that the oon. 
tract was in writing registered, and that though the writing waa ze algued by the 
party to be charged therewith, Art. 116 of the Limitation Act w A epplicsble to the 
Came. 

“Becond appeal from the decree of the Subordinate Judge’s 
Court of Krishna in A. S. No. 548 of 1898, ‘presented against 
the decree of the Court of the District  Munaif of Masulipatam. 
in 0:8. No. 886 of 1896. 


TETEE 


_ The diaa brought a suit 0. 5. No. 264 of 1887 on the 
Ail of the District Munsif’s Court of Beswada for the recovery: of 
a. certain. amount. The suit was compromised by the plaintiff 
undertaking to pay the defendant Ra. 240 in satisfaction of his 
claim, and the defendant promised to withdraw his second appeal . 
then pending in the High Court, The plaintiff executed a 
hypothecation bond for the sum he had undertaken to pay and the 
bond recited the defendant’s undertaking to withdraw his second 
appeal. The defendant, however, fraudulently proceeded with tha 
appeal, obtained a decree and recovered the amount decreed by 
process of court. The plaintiff threupon brought this action 
stating the contract between tHe parties and its violation by the 
defendant and claimed to recover the amount fraudulently collect- 


xS, A. No. 1454 of 1899. 20th March 1901. 
B 
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Pave ed from him and interest. Tho District Munsif gave a decree, for, 
vent! the plaintiff, but the Subordinate Judge reversed the decree, and, 
Pla eee dismissed the plaintiff’s spit. Hence this second appeal. 


ls Messrs. Joseph Satyanadar and T. Natesa Aiyar for appel- 


lants. 


Messrs. V. Krishnaswams Aiyar and K. Subrahmania Sasiri 
for respondents. 


‘The Court delivered the following 


. JUDGMENT :—The only right of action to which the plaintiff 
on tho allegations made in the plaint could be entitled is a right to 
recover damages for breach of contract. The plaint certainly does 
not set ont in terms that cause of action, for the plaintiff seeks to 
recoyor the money exacted from him under the decree of the High 
Court with interest thereon and does not ask for damages. But 
all the necessary allogations are made in the plaint. The contract 
and the breach of it are alleged, and the written statement’ shows 
elearly that the defendant understood what the claim against “him 
was. We think the plaint must be read as sufficiently disclosing. a 
cause of action. It cannot possibly bo said that the defendant has 
been prejudiced by tha omission to ask specifically for damages. 
Then it is said that the suit is barred by limitation, because t 
broach was made more than three years before the suit wasifled, 
The answer to this is that the undertaking of the defendant toi with- 
draw his second appeal was embodied in the registered. mortgage 
instrument which he accepted from the plaintiff. The fact that 
the instrument is not signed by. thodofendant does not take the 
case out of the operation of article 116 of ‘the Schedule to the 
Limitation Act. We, therefore, hold that the suit is not barred | by 

. limitation. It is unnecessary to consider whether any cne öf 
action would have accrued on the mere passing of the decree witi- 
out any money being exacted under it. The plaintiff i is “eledtly 
not entitled to the whole amount of the claim. The damages 
suffered by him isthe amount levied from him minus the ‘amount 
due by him under the mortgage with interest up to the date‘oftthe 
tender of the money (12., the 5th Popienhar 1898), "that" téndbr 

‘having been refused. : Be SEA Se tet 
- We must revorso the decreo of the Subordinate ‘Judge ‘aid 
restore that of the District Munsif modifying it by substituting 
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inb in`of Rs. 1,092-8-8, The defendant must also be direoted to faraor : 
give up the mortgage instrument to the plaintiff, oe 
ree ae 
The respondent must pay oe costs ba and inthe court Narasimham ' 
Naidn, 

Below on the sum allowed. 


IN THE fiau COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Benson and Mr, Justice Moore. 


p., Muthuramalingam ... a `... Appellant * in Cr, 
KSE Ap. 859 of 1899. 
.. Muthalagn and others. . wee Do. tn Or. Ap. 16 
az of 1900, 
Hat v. 
. The Queen : Sd ... Respondent. 


fay 
Indian Penal Code, 8, 5)—Trans portstion—Indian Ragistration Act—Special or yruthorama: 
Local Law, pwrishments under. ee 


„n. Boction 59 of the Penal Code does not apply to sentences under a 8pecislor Looal The Queen, 
Law and transportation cannot therefore be ordered in the case of offences punish- x talia 
abie andor the Indian Registration Act. lagu 
e Appeals. against the sentencesof the Court of Session of the The Qnoon, 
Maura Division in Calendar Case No. $4 of 1899. 
pt B.A. Krishnaswams Atyar for appellants i in A. No. 16 of 1900. 

it. The Acting Publie Prosecutor C. Sankaran Nair for the Crown, 
"~The Court delivered the following 

JUDGMENT :—This case is a very clear one, and there can be 

2p, doubt that the prisoners have been properly convicted. No one 
cppears for the 1st prisoner, and in his appeal petition all that he 

says amounts to nothing more than a plea that he is a feeble old 

‘man and has been made a tool of by othérs: That such is the case 

appears to be true, and we accordingly reduce the sentence to one 

-of rigorous imprisonment for three years. 
wey, Lhe, defence put forward here on behalf of the 2nd and 8rd 
prisoners is that they never signed Exhibits C and D and that 

.-Kantha Pandaram was actually before the Sub-Registrarand was 
accordingly identified by them as such. It is absolutely impossi- 
ible to accept these assertions which are not supported by anything 


LU! # Or, Appeals 850-of 1899 and 16 of 1000. > - 15th March 1900, ` 


vt 





X 
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- that can be called evidence, It is proved beyond - all reasonable 


doubt that the 1st prisoner was brought before the Sub-Registrar 


*: to personate Kantha Pandaram and that this could have been done 


when Kantha Pandaram himself was present, it is impomible.to 
believe. The allegation that 2nd and 8rd prisoners never signed 
Exhibits O and D and that their alleged signatureséo those doou- 
ments have been forged by the Sub-Registrar is supported by no 
evidence and is utterly incredible. Wo accordingly find that these 
two prisoners have been rightly convicted. It is however urged 
that the sentence on the 2nd prisoner of transportation for an offenve 
under the Registration Act is not legal on the ground that 8.59 
of the Indian Penal Oode does not apply to sentences passed 
under a Local or Special Law but only to offenders convicted under 
the Indian Penal Code. Looking to the wording of S. 40 of the 
Indian Penal Code, we are of opinion that this contention is well 
grounded. We accordingly alter the sentence imposed on the 2nd 
prisoner to one of rigorous imprisonment for seven years. 

In other respects the appeals are dismissed. ee 


ne 


IN THE HIGH OOURT OF JUDICATURN AT MADRAS... 


Present :+-Sir Charles Arnold White, Chief Justice, and Mr. 
‘Justice Benson. 


Kothandarama Aiyar sks . Petitioner* in ° all 
petitions (2nd Rab- 
pondent). 

v 
Sivagnana Desikar alias Gnana Sam- 
banda Pandarasannadhi uxt . Respondent* in all 
ae petitions (Poits- 
tioner). RE 


Civil Procedure Code, Ba. B10, 614—Superscasion of arbitration—Partiality atrair 
—Grownds of swparsession. 


, _-When once a sult has been referred to‘an arbitrator, ib cannot be supersed ed 
except upon grounds mentioned in 8.510 or B. 814 of the Code of Civil Prooddure!* 


Petition under 8. 622, 0. P. O., praying the High Court to 
revise the order of the Subordinate Jndge’s Court of Kumbhakonam 


+Q. B P. 250 of 1899 and 84 and 35 of 1900, 28—8-—1900, 
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in M. P. Nos. 258, 254 and 255 of 1899 in O. S. Nos. 85, 26 and ee 
48 of 1898 respectively. 


rikana 


K. Dakamuuaia Asyar and K. Jagannatha Aiyar for the Doar” 
potionem, 


F. Krishnaswami Asyar and R. A. Krishnaswami Atyar 
for count er-petitioners. 


‘The Court passed the following 


. ORDER :—In onr opinion the order of the Subordinate Judge 
of April 18, 1899, was made without jurisdiction and cannot be 
‘supported. The order is made on the ground of alleged partiality 
in the arbitrator—not on any of the grounds specified in section 510 
or 514 of the Oode of Civil Procedure. We think we can deal 
with this order on revision, It appears, however, that there were 
three petitions numbered respectively 258, 254 and 255 inthree suita 
numbered 26, 85 and 48. The Subordinate Judge made one order 
on these three petitions, The revision petition is with reference to 
petition No. 254 only. The effect of our allowing the petition now 
before us would be that ont of three connected suita two would be 
heard before the Subordinate Judge and one before an arbitrator. 
The present petitioner alleges that there has been a bona fide mis- 
take, and he undertakes to put in separate revision petitions against 
the order of April 18,1899, in the other two cases. In the 
‘circumstances, we think he should have an opportunity of doing 
this. The present petition is accordingly adjourned for 14 days, 


Civil Revision Petitions Nos. 84 and 85 of 1900 filed in accord- 
ance with the above order coming on for hearing, 


The Court delivered the following 


JUDGMENT :—We set aside the order of the Subordinate 
Judge and direct him to return the records to the arbitrator in 
order that he may deal with the cases under the submissions to 
arbitration The Subordinate Judge should fix a time for the 
Submission of the award.- The costa of these petitions will ‘be costa 
in. the causes. 


Narayans- 


samy 


T. 
Jambn Alyan 
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IN THE HIGH COURT ‘OF JUDICATURE AT "MADRAS: 
His 


Present :—Mr. Tune: Benson and Mr. Justice Boddam. „ny 


‘Narayanasamy and othors ... Petitioners*#?""” 
. (Defendants-4'ta'6* 

ahi: p adr 

en Orns E 

á n mon ge 
Jambu Aiyan Pa Respondent sim 
A (Plaintif jet 


Indian Companies Act, 8. 4—Assosiation for proft—Assoctation of more than Henly 
persons- -Agreement of association—Construction. MEARE 


At tho time of starting a kori or chit fund at agreement was ontered Into bet~ 
ween the nine defendants and the other subscribers to the chit. The Instriimbht 
whilo giving the defendants the right to conduct or manage the affairs of the chit 
reserved tothe body of subscribers who were more than twenty in number, the 
right in various ways to control the defendants and otherwise showad that’ ‘the 
dofondatits wore only tho agents of the subscribers :— ` ae 


: Hela: :—That the association was of more than 20 persons and required registra- 

tion.- ; TN st eal 

Panchena Manchu Nair v. Padmanbhan Nair, I. L. R, 20! My 68, 

distinguished. ah oe Ge 
Petitions under 8, 25 of Act IX of 1887 praying the High’ CAR 

to revise the decrees of the Subordinate Judge’s Oourt of Madura, 


(West) in Small Cause Snits Nos. 782, 901 and 1290 of’ 1899." v 


DUSA £4 ipee wy 
On the collapse of a chit fund, a subscriber ST had. nọ$ 


drawn the prise brought this action against the Muthalpidie 
or conductors of the chit, for the recovery of the amount he had 
subscribed.to the fund with,intereat. Among the various .defenges 


to the suit, one was that the chit fund was an association of more 


than twenty, persons for profit and that it was illegal for: want of . 
registration. The Subordinate Judge relying on Panchena, Manohu 
Nayar v. Gadinhare Kumaranchath Padmanabhan Nayar, I, L. R 

20 M. 68, overruled the “objection and gave a decree. The question 


‘on appeal was whether ‘the decision was right. The decision of the 


question turned upon the language of the instrament which begnii as 
follows :—“ Kararnama......exeouted...... by the 9 individuals...... 


*0. R. P. 588 of 1899 & other connected petitions. 20—12—00, 
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who, ere, the Muthalpidse.. ... and the other subscribers to the said Narayana- 
chit......”.. The Kararnama was signed by all the subscribers. y 
The following provisions of the instrument might be material in SambuAlyan 
connection with this question. When the prize was drawn a 
security bond had to be executed by the winner in the names of 

the Muthalpidts. In consideration of services to be rendered by 

them, they weré to be entitled to certain benefits. Where prize- 
winners made default consecutively, the whole amount of the chit 

might be collected from them and retained at the discretion of the 
subscribers for the payment of future instalments. If any default 

was made in the conduct of the chit, the defaulting Aluthalpsds 

should submit to the decision of the body of subscribers. 


aP. 8. Sivaswami Atyar and V. Krishnaswams Asyar for 
politioner, l : 
"OK. Ramachandra diyar for P. R: undara diyar for 
counter- petitioner. 


The Court delivered the folléwing 


sed UDGMENT :—The only question raised is whethor the mem- 
Lors of the chit fund in this case constitute an illegal association 
as not being registered, or whether tho defendants are alone the 
proprietors of the chit fund, as in Manchu Nayar v. Padma- 
pahan Nayar, I. L.R., 20". 68. pe 
uy , [n-that case two persons started.a kuri doscribing chemealves 
in the programme which they drew up for that purpose as the 
proprietors. The programme contained the proposed arrangements 
of the proprietors and their proposed method of carrying it on and 
thi subscribers signed it in token of their assent and as evidence 
‘that they thereby became subscribers. ‘That case is totally differ- 
ront from the present case where the whöte-bódy- of subscribers join 
“ah agreement to start a chit fund-ud are all equally interested 
‘ih if and retain power in themselves ‘to control the: acts of their 
prontot office-holders. i a ea ie 


ae "We. ‘think the acting Subordinate Judge was wrong, and < we 
a the petitions and dismiss tlio ‘plain tif’s suit with cosis 
ragphent 


a 
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IN THE HIGH OOURT OF JUDICATURA AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Biseiyam 


Aiyangar. 
Ramaswami Pattar ... , .. * Appellant 
(2nd Defendant), 
v. : gs Was 
Chinnan Asari ae ae . Respondent’’ 


(Plaintiff). V 
Mortgage—Covenant for preamnphon—Equily uf redemption—Clog on redemption!— 
Redemption fres of all ties—Collateral advaniage—Unconscionable baryain— 
Transfer of Property Act, 8s, #0 and 00—Coantracé to sell—FEquitable intersst— 
Bona fide purchaser without notice—Sale of intangible property—Civil Procedurs 
Gode, S. 214-—Deores for pre-emption, form of —Barred right as a plea in defence— 
Possession, efect of, om limitatwn—Perpetwities, doctrine of, applicability to 
covenants. g 
Where a mortgagee with a covenant for pre-emption has failed to exercise his 
iight within the perlod of time allowed for the exercise of such right, he csavot 
afterwards set up his right by way of defence to a sult for redemption ; and the fact 
that he was in possession oannot enable him to do so. i 
Per Bhashyam Aiyangar, J. :— So long as the equity of redemption subsists and 
has not been extinguished “ by sot of parties or an order of the court,” an action for 
redemption must be decreed without regard to any cantrects to the contrary botes 
the parties. 
Obiter.—1. A covenant Ina mortgage which prevents the redemption of the 
mortgaged property in the seme unfettered state in which it was before the mort- 
gage is a clog on redemption and is void and of no effect. nah 
23. A covenant for pre-emption , though in the mortguge instrument, is only a 
contract to sell and cannot be enforced against bona fide purchasers for value 
without notice. A oontiect to sell does not, under the Transfer of Property Act 


as under the English Law create an interest in or charge on the property, but 


is only a covenant not running with the land. sA 


Obiter : Per Bhashyam Aiyangar, J.i~—]. A covenant by the mortgages far a 


collateral advantage is valid, if tbis nob unconscionable or oppressive. A stipula- 
tion in a mortgage deed for-the collateral advantage of pre-emption for a fixed 


price irrespective of the market value of the lands at the time is prima facie 


nnconsclonable and oppressive, 


2. Since the passing of the Transfer of Property Act the een ee 


pre-emption should direct the execution and registration of a sale deed, in casos ih, 
which the Act requires a sale deed for the effectual transfer of property ; and ths 
form of the decrée prescribed by 8. 214 should be supplemented. uP 
8. The equity of redemption in properties usxfrwctuarily mortgaged init 
propérty and can be tratisferred only by a registered deed of sale. ty 


#8, A. No. 333 of 1900, 3rd April 1901] ERT 


1 a 








’ 
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~- Qhote :— Per Bhashyam Aiyangar, -J.—1. Whether- there “is any difference Ramaswam! 


< betvreen pre-emption which is incident to the mortgage under the law and pre- Fal ga 
emptlon. arising under & contrast between the partion. _ Obinnan 


2. Whether a contract for pre-emption to sell between Hindus might be re- Asari, 
pugnant under the Hindu Law to the doctrine of perpetuitios. 

3. Whether the doctrine of perpetuitios governs mere covenants not amount- 
ing to Interest in proporties. 


Second Appeal from the decree of the Subordinate- Judge's 
Court of South Malabar at Palghat in Appeal Suit No, 851 of 1899, 
affirming the decree ofthe Court of the District Munsif -of. Temel- 
prom in O. 8. No. 106 of 1897. 

P. E. Sundara Atyar and C. V. Anantakrishna ia for 
appellant. 

K. P. Gowtada Menon for respondent. 

The Court delivered the following 


_ JUDGMENTS :—Shephard, J.—The facts which are imper- 
fectly stated in the judgment of.the Subordinate J udge are ag 
follows :— 

On the 81st July 1872, an instrument of mortgage was executed 
by Appavu Pillai and his son in favour of Samu Aiyar. According 
to that instrument the mortgagors delivered over to thé mortgagee 
« for the interest on the sum of Rs. 100 (then advanced) the posses- 
“gion of the land”—and the instrument coneludes with the ees 
covenant made in favour of the mortgagee :— 

” «If we assign our right over these properties to any one, the 
“land delivered possession of to you for appropriating the interest 
“shall be assigned to you alone, and it shall not be assigned to ány- 
“ body else. When we assign the land, we shall receive 50 fanams 
“more from you, and then we shall assign the land for these two 
“amounts together,” 

. On the 25th July 1878, Appavu and his family seid their interest 
in the land to Vedanayakam. Before July 1898, Vedanayakam’s 
interest was sold in execution of a decree against him and bought 
by the plaintiff who instituted the present suit in February 1897, 
Except for the covenant above set out, the defendants who are 
representatives in interest of the mortgagee clearly have no answer 
to, the, suit and must submit to be redeemed. 

As between the mortgagor Appavu and his mortgagee Samu, 
the only- question which could arise would be whether the covenant 
was invalid as being made im. restriction of Appavu’s right of 

0 
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redemption or for, any, other resson. Samu’s right waa fo; haye 
'- Appavu’s' interest in the property conveyed to him in 1873; 8.when 


o he meditated selling it to Vedanayakam, If the covenant, isy 


` read as giving a right, which was to subsist for all time ioe 
after the redemption , of the. mortgage by Appavu, then I am of 
opinion that the covenant would be invalid because it- -would be a 
clog-on the eqtiity: of rellemption i ip the sense that Appava“wodld 
not: have been able ta g et bis property: back free from alk Hold'da 
it by Samu., See Riva: i Noakes. &:00.) (1900); 2 Oh.; p ap7polle, 


' IE, however, the opveriantis to be- ‘read, às probably, it on TE 6. 
‘dé red, ara covenant: operative ‘only as long as the- m E koaa 
might remain unredeemed, different considerations arise.: Tt Wor 
then-bé-necessary to. consider whether a covenant to-dell; not AR 
niarket price of the day, but ata price fixed beforehand, wil fist 
‘objectionable on the ground of unfairness (ee Irish case in or 
“on Mortgages, Seo. 1887): That is how the matter stands as betwen 
the'original parties te the mortgage. I should ` not be preparad to 
decide the point without, farther i inquiry.” 3 ae peg R 
- Ehè defendant, however, is seeking to use this’ covenant agaidh, 
W person Who: boughtiri 1898 from one who hiinself bought in ‘ei 
Under thie covenant the defetidant has no interest in the propé arty. 
That ib lear, for Section 64.of the: Transfer of “Property Act Wx- 
`presalý says that a contract of'adle :credtes no ihtérest in the pró- $ 
perty 0-1 -which it relates, His right'can be no-other m ry 
‘to: ‘specific: performance: available under Section 27° of eens 
‘Relief Act, against. & transfere who- háa taken with” notice af 
covenant, - Of what: can the plaintiff: be said to have” had Ast 
“By reading the niortgage, instrument he must have learnt’ aes 
vendors vendor might on thè defendant béing` infortned* of his 
intention tó sell haverinsisted on: the property being transferted' tò 
"him: He would Ente dgarnt, that there- was‘ a covenant aiid thit 
the occasion whemit:should Have been enforosd “had: ‘happaaka 
twenty years ago. In: my opinion ;notice: of a contract, éuleedtis 
‘required to satisfy the section, must be notice of an existing yblign- 
tions- When a «transferee hearing, af w contract: is,algo; infdandd 
‘that -the time. for performance hag dong passed: without saythibg 
‘being. done, the infafenoe he-would_natgrally-draw :is that: tharight 
: bas beon waived or otherwise discharged.» itis not pretendedthat 
Bay. aA wa: broughtstadihe iain s.. knowledge. excbyit-titerfisht 


\ 


eo 
Pa 


- BARTOWY)] TAF MADRAS\ LAW: JOURNAL REPORTA - TBS - 


AHRS: ortgágé contained a covenant for pre-etiption, ‘and ‘that’ panaman : 


seme 


olWithstanding it the vendor had sold: “his ‘Thverest to Samu Aiyar. > v: 


qai therefore that the plaintiff is not a transferee who took with’ peng aan 
Atiko bi bf the contract now sought to be enforced. , coe eo 


8 as Amming shaf thoro was. bheas; an cogntnict: cand, thag-it 
‘ait inentone it gould. now be brought, the defendant cannot be 
allowed to use it as ap answer. to the, plaints suit. Thé case - 
aplating t to covenants in leasea for renewal are exactly in:point ; 
ond, Having regard to them, I think we may djarbgard the recent cage 
Krishna ; Menon v. Kesavan (I. L- Rọ 20:M,, 805)-which is in the 
Japin founded on ‘Kunharan Kutti aa Uthotis; I.L. R, 18-M, 480. 
Jy, these cases, moreover, it seems to have been assumed: that. the 
ight, of pre-emption involved an intergat i in ‘the property. If that 
gs the case, the covenant would, according ‘to the ruling . in 
pane case, be open to the objection that it is en attempt Lo:creaté 
a perpetuity. Such distinction as can be icin maa 
ae to renew and a covenant in a deed of mortgage or: 
.oghivey by way of. sale isin fayour of the: defendant. ey a 
"gorenant t to, renew is a covenant ‘which | aogording to the English 
law råna with the land and which acoording, to Bection.109 of the 
‘Prsinafer of Propi perty, / Act, creates a liability: enforceable against, thé 
Jegora transferees ; whereas conyenants of the latter sort. are only 
enforceable u under Section 40 of the. same Act against tranafarpea 
. so) have taken y without consideration or with notice, -It would be 
ange i if the person claiming nnder spoh a covenant waro put ii a 
patter position than a person claiming ; under p; covenant, to renew, 
Ma Modifying the decree. by substituting iha figure 98'for 48 and 
attiking:ont the“ words. which ‘is the difference.of the mortgage 
apiount.of Rs. 100 and the rent due Ra,.49 with: Ra. 8-awarded ‘to 
plaintiff, for removing the path O, and putting up the bund,’ I woud 
thenteise dismiss: ‘the appeal with coste- Foo sele 
“ag Bashyam Atyangar, J. :—The: two" grounds which hive bésri 
. Ghistyiratied upon in: support of thisappéal are => (1)+that the right 
‘ofipkeemption conferred upon the tiortgagee by the instramént of 
tdnrtodge is not  avclog upon tie right: of redemption” as held 
Sbyftthe lower ` appellate Court, and’ (2) that “thé suit “otght.to--be 
édigmibjed) inasmuch‘-a8.the-plaintiff ‘claims -to zedeem tader A ‘tiths 


} 
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-amption, and which therefore is invalid as against the mortgagee 
and his legal representatives. eee 
be oe oe 
The validity of the first contention depends, in my opinion, 
`- npon the ‘right construction to be placed upon the usufrunes 
tuary mortgage deed (Exhihit I). I£ the mortgage deed had. con- 
ferred upon the mortgagee aright of pre-emption which.canibe 
exercised even after the mortgagor should redeem the mortgage, 
such a right will be “a clog upon redemption” for though such'® 
stipulation may not bara suit for redemption, yet it precludes-the 
mortgagor from redeeming the mortgaged property in.the same 
unfettered state in which he held it when he mortgaged the pro- 
perty, inasmuch as after redemption he will have to hold it subject 
to a right of pre-emption which the mortgagee had secured under 
the instrament of mortgage. That such a collateral advantage 
bargained for by the mortgagee is really a clog upon the right of 
redemption is clearly established by the recent case of Rice .v, 
Noakes and Co., (1900), 2 Ob., p. 445. In that case Ridley, L..J; 
lucidly expressed himself as follows :—“ The property which comes 
back to the mortgagor must not be worse than it was when it was 
mortgaged, and the mortgages must not either expressly or by 
implication reserve to himself any hold upon the property after the 
time for redemption has arrived and the right of redemption has 
been put in force. Now, if those maxims are still in force.to, their 
full extent—and I do not doubt-that they are—it would’:he 
idle to talk about not clogging the equity of redemption-when-a 
house is to be taken back as a tied house which was mortgaged, as 
a free house. The equity of redemption is clogged to an extent 
which it would almost-be impossible to exaggerate in the case. dia 
eee honse in London.” Vide page 457 of the SaDo: Zi I 
As I didenda Exhibit I, the right of an a iB 
secured to the mortgagee only in respect of the equity of redemp- 
tion and will not exist after the mortgage is redeemed. The pra- 
vision contained'in the instrument, that if the mortgagee exercidés 
the right of pre-emption, the mortgagor is ‘to receive “ 50-fanams 
more” from the mortgagee and sell the land for that amount: plus 
the mortgage debt of Rs. 100, places the matter beyond doubt 
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(That a mortgagee- may stipulate for the collateral advantage Ramaswami 
of. ‘a right of pre-emption in consideration -of his advancing the Eee, 
mortgage loan, if such advantage does not diréotly or indirectly Ohinnan 
“ clog the equity of redemption” is- now clearly established by 
atithority. Orby v. Trigg, 9, Mod. 2, Biggs v. Hoddinott (1898), 2 Bhaahyam 
Ch. 807; Santley v. Wilde (1899), 2 Oh. 474, Rice v. Noakes and Oo,,: 
(1900), 2 Ch. 445. The principle of these decisions is that the 
option of sale is still left with the mortgagor, and he may redeem or’ 
selļ'as ‘he likes ; the only stipulation being that, in the event of 
lie choosing to sell, he shall give the mortgagee the refusal (Patch 
on Mortgages, p. 20). This is tacitly admitted bythe case of Orby ` 
v. Ttoigg (9 Mod. 2) though in that case, the decision was against 
the defendant, the mortgagee, apparently onthe ground of frand, 
for, after getting hold of the counterpart of the mortgage, the 
mortgagee had frequently refused to give a copy of the mortgage to. 
the plaintiff, the representative of the mortgagor insisting only on the 
principal money and interest till after the estate was sold. Butfor 
the stipulation contained in the mortgage deed Exhibit I that the 
pre-emptor, the mortgagee, oan exercise his option by paying 
not the market prioé of the day nor the same price as that offered 
by-s stranger but the price fixed in the instrument of mortgage 
itself, the point would be clear in favour of the pre-emptor and 
covered by authority inoluding the recent decision of the Allaha- 
bad High Oourt in Bimal Jati v. Biranjer Kuar, I. L. R., 22 A, 

288, and a decision of the Calcutta High Court in Harts Paik v. 
Gahiurudin Gast (IL O. W. notes, p. 575). The real question to be 
considered is whether a mortgagee can effectually secure a right of 
pre-emption if the mortgagor is tied down to price as in this case. 
In-hote (f) at p. 670 of Fisher om Mortgages, fifth edition, In re. 
‘Hdwards 11 Ir, Ch. 867 is quoted: as á case in which such a cove- 
nant was disallowed. The report of the case not being available 
here, it, cannot be relied on as an authority that such a covenant is 
invalid: merely because the price is fixed. In Biggs v. Hoddinott 
above cited, the Master of the Rolls notices this case as follows at 
.p..821. “The proposition laid down by Hargreavo, J., in In re 
Hdwards Estate, 11 Ir. Ch. Rep. 367, that where an onerous contract 
entered into by a mortgagor with his mortgagee is part of the 
-arrangement for the loan and is actually inserted in the mortgage 
deed;it is presumed to be made under pressure, and is not capable 


4 
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Rainaswami-- Of being enforced, goes tpo-far, though the- decision ef the dearned 
Battar =“ Jndge-was cdrrect:; for -the-stipulation with which hd had tédedl 
Chinnsn ` was unreasonable, andone which ought not to be enforcedvi-nd 
Aan think the true principle is- whether the collateral advantage stipu~ 
RaT “lated, for himself-by the mortgagee is or -is not .unconscignable dr 
‘oppressive though: it does not slog the redemption. Romer Lull, 
observes aa follows at pp. 478 and 479 in Santley v. Wilde citedser, 
£ I take it that it is pearly, established now, in the first Place, that 
' there is no such’principle’ pa is suggested, namely, that a mortgagee 
shall not stipulate for any collateral advantage for himself.” 
` may so stipulate; and if he does, he'may obtain a qollateral’ wage. 
tage; nothing can be said against it, and he ĉan enforce it, “alwalys 
assuming that the bargpinis not unconscionable or oppressivé. “fh 
the second place, I take it also to be clear that there is now no sath 
principle as is suggested, namely, that, where a collateral advantege 
is stipulated for by. the mort gagée as a condition for thé loan, ‘that 
advantage or contract is to be-presumed to have been given ör ‘tade- 
under pressure: There is no such presumption; but each cage ; muki 
be decided according to its own-ciroumatances. The Court will 1% 
inte the cironmstances of each-case ou see whether the barguth- 
come to is unconscionable or oppressive.” In the present oaa ie 
collateral advantage, ‘namely, the right of pre-emption ia dre ihht 
cat be enforced only by the equitable remedy of specific përfoři- 
anoe and ptima fae a bargain by which the mortgagor is ad 
down to a price by-the instrument of mortgage whenever the ofa 
sion for exercising the right of pre-emption may rise is ‘ oppressive 
and ‘unconscionable, - _ The ordinary period of: limitation’ fota 'ré- 
demption sait is 60 years, and the ‘period may be extended’ By ah 
acknowledymentin the meanwhile, and the right’ of pretemption 
for a fixed prite can he claimed whenever the mortgpgor may “Rav 
oddasion to sell the property. before redemption: The térm-of thb- 
mortgage may also’ be a long one, and in such cases’ the resùlie'et 
the bargain, will be that even if the market value of the ‘land *rikés 
enormously in the courge ‘of 40 or 60 years and a stranger’ iE thehr 
prepared to pay twenty times the price fixed in the mortgag é itt 
stroment, the mortgagor. Bhoid either refrain from selling his pret 
perty atall or sell the property ‘to the’ mortgagee for-,\,th ‘af the 
market value. ‘It is conceivable-that a right of pre-emption forlé 
fixed price may not be oppressive or unconscionable in: excepto] 


` 
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basés; and if it were necessary for the disposal of this. appeal to Pacer 
decide whether the stipulation in Exhibit I-tying down the -mort- Partir 
“gagor:to a fixed price-is or isnot an oppressive ong under -the cir- Ohlon 
-ufistepcos of this case-an issue would have to be sent tothe lower — 
Gourtié the appellant should insist upon-it. Butasthe appeal kimaua. J, 
e fails où other pora it is TESE to. remit the 

jase: a Poon . P 


ta second ground peed. on behalf of the appellant i is antinely 
J ble and assuming that a right of pre-emption was validly 

sree oreatiod | by ‘the mortgage instrament, the defendant was not at the 

ato, of the suit and is not now in a Position to resist this suit for 
‘redemption. Thou gh, the Transfer of Property Act does not apply 
bo this mortgage which Was. executed i in ‘1872, yet the principle of 
Tay embodied in Section 60 i of the Transfer of Property Act i is appli- 
fable as much to the mortgages, executed before the Act (Kanaran 
X; v. Kuttooly, | I. L. R, 21 M. 110 at Pp. 112) as to those executed 
fice,” The mortgagor's right of redemption can be extinguished 
SAFH, some açt of the parties or by order of a Court subsequent to 
dhe. mortgage | transaction. Perayya v, Venkata (Œ. L. R, 11 M, 
APP)... In the présent case if the right of. _pre-emption secured to 
fhe. mortgage as a collateral advantage by the instrument of mort- 
BeBe I had subsequently resulted in the. extinguishment: ‘of the right 

pE redemption by act of the parties, while the mortgagor proposed 
oa the equity of redemption in 1878 to the plaintiff's vendor or 
bye Georee of Court enforcing the right of pre-emption | before or 
after. such sgle, the, appellant of course will have, a complete 
defence, to the suit. But itis urgedthat though. the appellant. had 
Rob, enforced the right of. pre-emption before the suit, yete on egyi- 
fable grounds and in view, to avoid multiplicity of suits, he should 
ape, glowed to enforce: his right of pre-emption i in this suit. In the 
‘frat, place, he had not. offered either.i in the written statement or 
aubseqnent thereto, to, exerise his: right of pre-emption by deposit- 
ing; in Court the price fixed: On. the contrary. he relied upon the 
xight,of.pre-emption as a bar to the suit and further pleaded seg- 
tiog AB, Civil Procedure Code, -88 a bar to the, suit, and the latter 
plee prevailed i ip. the Court of, “First ‘Instance. . Apart from this 
there „are; weightier reasons -why he, ought, not and cannot „be 
alloyed. te qnforce: the right pf pre-emption in this,snit. In caged 
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O. Ramaswa- in which the right of pre-emption springs from a contract it rests 


mi dial 


Cninnan. 
Amari. 


only upon covenant which does not run with the land. Being only 
a species of contract for the sale of immovable property, the con- 
tract of pre-emption stands on no higher footing than a contract 
for the sale of immovable property and does not of itself create 
any interest in or charge on the immovable property which is sub- 
ject to the right of pre-emption. Vide Section 54 of the Transfer 
of Property Act. Until the contract is carried out by specific per- 
formance either by act of parties or decree of court, the pre-emp- 
tor‘acquires on title to or ihterest in such property, which alone ban 
extinguish the mortgagor’s right of redemption though he may have 
a right to call fora conveyance of the property. In cases in which 
a registered instrument is essential under the Transfer of Property 
Act for the acquisition of a title to or interest in immovable pro- 
perty, it will be contravening the object and policy of that Act if a 
court were by its own decree to establish or recognize such title 
or interest without the intervention of the registered instrument or 
treats the covenantee as having by fiction of law such title in the 


absence of such conveyance. The Transfer of Property Act in 6d 


far as it insists upon registration as essential to certain transfers, 
in addition to a written instrument, goes further than the Statute 
of Frauds, the policy of the Indian Legislature being gradually to 
secure & public register of title to landed property. Under the 
English law a covenantee has an equitable title or interest in’ the 
property ; but under the Transfer of Property Act, the covenant 
‘does not itself create any interest in or charge on the property. 

The decisions of English courts in analogous cases cannot there- 
fore be implicitly followed in this country, especially as some 
of the eminent judges in England have expressed their regret that 
the provisions of Statute of Frauds have in no small degree beet 
frittered away “by some decisions of the Court of Hquity: 

Under the Transfer of Property Aot a sale of tangible i immova- 
ble property of the value of Rs. 100 and upwards or of any intan- 
gible thing of what value soever oan be effected only by a regis- 
“ered instrument, and until such -instrament is executed, the 
Pre-emptor acquires no title to the property. If the appellant were 


in a position to enforce his contract of pre-emption by specilio’ 


performance, his proper course was a suit for specific performance, 
and if he were legally entitled to enforce such right, the plantit 
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“fos 
OF his 1 predecessor i in interest would have been, compelled to exscute a Remain: : 


Fogistered instrument which of course would haye extinguished the ee . 
mortgagor's right of redemption. In a, suit for redemption it rag aH 
would be acting contrary to the express provision of section 60 of ieee 
the ‘Transfer of Property Act, not to pass a decree for redemption Alyana J. 
if ‘the same had not been extinguished at the date of the suit, I may 
hore observe that.the form of decree prescribed by section 214 
of the Civil Procedure Code in a suit to enforce the right of pre- 
emption i is based on the decision of the Allahabad High Oourt 
Shatkhewas v. Mokuna Bibs (I. L. R., 1 A. 182) which was passed 
prior to the Trandfer of Property Act and which followed an earlier 
docision of the same Court Sheo Pershad Lall v. Thakoor Rat (8 
Agra H. O.R., 254). In cases in which the right of pre-emption 
has to be enforeed subsequent to the Transfer of Property Act, the 
' form of decree prescribed by section 214 has to be supplemented 
by directing the execution of a registered instrument of sale by the 
defendant. Though the contract for sale may have been entered into 
prior-to the Transfer of Property Act, yet if the sale itself had not 
affected prior thereto, no subsequent sale oan be effected unless it 
complies with the provision of Section 54 of the Transfer of Property 
Act. It was urged on behalf of the appellant that the consideration 
fixed for the sale is 50 fanams only which is læs than 100 Rs., and 
therefore no instrament or registered instrament is necessary 
for enforcing the right of pre-emption. A reference to Hxhibit (1) 
would clearly show that this is not sọ, but that the consideration 
for the sale is the mortgage amount of Rs. 100 plus 50 fanams, 
Hyen if the contemplated sale can be regarded merely as a sale 
of the equity of redemption for less than Rs. 100, a registered 
instrument would be necessary for effecting such sale. The equity 
of redemption in pecan | mortgage is only an intangible 
thing like “a reversion” which immediately precedes the expression 
or other intangible thing” (vids Williams on Real Property, 18th 
Haition, pp. 80, 81), and it can be transferred by sale only by a 
registered instrument and not by delivery of the property. Equity 
of redemption i ina simple mortgage may be tangible immovable 
roperty and its sale can be effected if its value be below 100 Bs, 
out a registered instrument by mere delivery of the property. 
The Tight of a simple mortgagee m the property mortgaged is, in my 
opition, only an intangible thing like'a charge on- immovable pro- 
D 
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perty within the meaning of section 54, and I am unable to concur 
in the decision of this court in Subramaniam Y. Perumal 
Redds (I. L. R, 18 M. 454) to the effect’ that a transfer by 
sale of a hypothecation executed tosecure a debt under. Rs. 100 


. may be maile otherwise-than by registered instrument. eee 


’ Assuming that the mortgagee secured a valid right of’ pre- 
emption, such right was infringed in 1878 when the ‘equity of 
redemption was assigned by the mortgagor to the plaintiff's vendor 
who in his tirn assigned tHe’same in 1898 to the plaintiff. Thè 
mortgage déed which is filed in the case as Exhibit (I) was in thé 
possession’ of the mortgagee, and the clause of pre-emption finds a 
placein that. The appellant will not be entitled tospecific performance 


_of the odntract of pre-emption if either the plaintiff or his vendor was 


assignee for value without notice of the contract of pre-emption. 
Whether the plaintiff or his vendor was or was not an ussighee 
without notice, the appellant’s cause of action for specific perform- 
arice accrued in 1878, and his right to enforce the right of pré- 
emption is prima facie hopelessly barred both under Articles’ 118, 
or 118 of Act LX of 1871 and under Article 10, Act XV of 1877, 
and the learned pleader for the appellant has not been able 
to show on what circumstance he relies in bar of the ordinary law 
of Limitation. The English law does not, I think, provide a period 
of limitation for a suit for specific performance, but a Court ‘of 
Equity will refuse that relief if the party seeking it were guilty of 
laches. The appellant in this case will certainly not get that reliéf 
in an English Court of Equity on such a stale claim of right of pře- 
emption as the one advanced by him. The fact that the appellant 
has ever since 1872 bean in possession of the property as mortgages 
cannot save him from the operation of the law of Limitation if he ' 
were to sue for specific performance of the contract of pre-emption 
and under the Transfer of Property Act, he cannot acquire title as 
transferee by sale of the mortgaged property Fithoat a claus 
instrument. 

_ The learned pleader for the appellant principally relied apon 
the, decisions of this court in Kanharan Kutii v. „Uthotis, 
I-L. R, 18, M. 490 and Krishna Menon v. Kesavan, I. L, ‘Bp 
20 M, 805, both of which werọ suits for. redemption. against, Ef 


mortgagee. who was in possesgion and pleaded aright of pre-emp- 
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tion:which an ottidar has under the customary law of Malabar. In mi Pale 
both these cases it was held, and if I may say so rightly, that a snit oe 
by a pre-emptor is not a suit for possession of the property in res- ia a 
péct of which-he has the right of pre-emption and that thereforp 

his right of pre-emption is not extinguished by operationof section aaa, z. 
28 of Act XV of 1877. In the latter case, it appears to have been 

further argued that, though section 28 might not be applicable to 

the case, yet, that, as a suit by the pre-emptor for specific perform- 

ance would be barred by limitation, the pre-emptor cannot urge 

his right by way of defence. This argument was overruled as 

follows :— This contention is manifestly untenable. For, if, not- 
withstanding that an otti mortgagee’s right to sue to enforce his 

right of pre-emption has become barred that right of pre-emption, 

owing to the inapplicability of section 28 to the case, is still unex- 
tinguished, it is difficult to see on what principle sach right-is to 

be held to be unavailable by way of defence.” Krishna Menon v. 

Kesavan, I. L. R., 20 M at p. 811. But in neither of those cases was 

the question raised or argued with reference to the stringent provi- 

sions of Section 54 of the Transfer of Property Act, nor was the 

attention of the Court drawn to Section 60 of the Transfer of Proper- 

ty Act and in particular to the conspicuous absence therein of the 

usual saving clause “ in the absence of a contract to the contrary.” 

When a mortgagee is allowed to plead in bar of redemption a 

contract of pre-emption secured by the mortgage instrument itself, 

you really import into section 60 the above saving clause which 

hag been deliberately omitted by the Legislature. The mortgagee 

in those cases like the mortgagee in this case have been in posses- 

gion simply as mortgagees, and such possession, how long soever 

it, may continue for less than the statutory period, cannot extin- 

guish th the right of redemption. 


In none of these cases did the pre-emptor who was in posses - 
sion a8 mortgagee offer to exercise his right of pre-emption 
and give notice that he would hold possession thenceforward ag 
vendee under his right of pre-emption reedy to pay the price. I 
‘do-not pause to consider whether that would really make any 
difference nor to consider whether an ottidar having a right of 
preemption under law would stand on a different or higher footing 

‘than’ a pre-emptor under a contract. I may observe that in the 
“formier case the right of pre-emption is riot collateral to the. mort- 
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. gage butis one which is an incident of an otti mortgage. In thé 
latter case, the right of pre-emption of the mortgagee is not qua 
mortgagee but is a collateral advantage resting upon express con- 
tract. In Ukku v. Kutis, I. L. R., 15 M. 401, which was also a 


J. Buit for redemption in which the otti mortgagee pleaded a right of 


pre-emption besed upon customary law, a decree for redemption 
‘was passed only on condition of the defendant failing to pay within 
two months the price he had to pay for exercising the right of pre- 
emption and obtaining a conveyance from the plaintiff who was 
directed by the same decree to execute the conveyance on the 
defendant making the payment. In this case, the Transfer of 
Property Act was not ignored, but specific performance was decreed 
as if there was across suit for that purpose by the defendant, it 
being apparently assumed upon the facts of that case that a spit 
for specific performance would not be barred by limitation. — 


Assuming that it would not be irregular to adopt such a course 
in a suit for redemption, I have already stated that the appellant 
has entirely failed to show that he was at the date of the suit in & 
position to enforce his right of pre-emption by a suit for specific 
performance. Under English law, thereis authority for the position 

‘that, in certain cases and under certain circumstances, & Court of 
Equity would act on the supposition that what ought to be € 

cally performed has been performed and give relief to the panty 
entitled thereto on such supposition. But even in that class of 
cases, equity would not give the relief unless the party would be 
entitled to specific performance if he seeks forit. The same course 
may be adopted even here as in fact, it is, in cases in which it can 
be done without contravening the express and fundamental pro- 
visions of the Transfer of Property Act or of any other positive 
enactment. I may here quote the following passage from the judg- 
ment of the Master of the Bolls in Swain v. Ayres (1888), 21 Q. B. 
D.“ I should therefore be disposed to say that, when there is such a 
state of things that a Court of Equity would compel specific perform- 
ance of an agreement for a lease by the execution of a lease both 
in the equity snd common law divisions the case oùght to be 
treated as if such a lease had been granted and was actually in 
existence. There would then be the equivulent of a lease; that’is 
to Bay,. the lease of which equity would compel the éxrecutiqnrin 
specific performance of the agreement.. That is a very different 
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thing from saying that where equity would not compel specific Ramasrs 
performance by the execution of a lease, the lease of which equity ™ Pettar 
would not decree execution is to be considered in equity as existing. Ohinnen 
That contention seems to me quite untenable. It seems to me een 
quite impossible to say that equity would consider a lease in eae, 
existence, though it would not grant specific performance by 
decreeing execution of a lease, Such a contention seems to me to 

make the doctrine of equity on the subject eelf-contradictory”, at 


page 298, 


Another question which arises in the case but which has not 
been argued is one of considerable difficulty and importance 
That question is whether the covenant for pre-emption in the 
present case transgresses the rule against perpetuities and is there- 
fore void. Of course if the covenant were construed as one en- 
forcible only during the mortgagor's life-time, though the mortgage 
may continue beyond his life-time, it will not be obnoxious at any 
rate to the law of perpetuities as based upon Emglish doctrine. 
But if its right construction be, as I think itis, that the parties 
intended that the right of pre-emption is to last until the redemp- 
tion of the mortgage, the covenant will according to English law 
as settled by the decision of the Court of Appeal in Gomm’s Oase, 
London and South-Western Railway Co. v. Gomm 20, Oh. D. 562 
over-ruling the decision of Pry, J., in Birmingham Canal Company 
v. Cartwright 11, Oh. D. 42], and followed by Bacon, V. O. in 
Trevelyan v. Trevelyan (58, L. T. N. 8. 858) be void for remoteness. 
This view was acted upon by a Division Bench of the Calcutta High 
‘Court in the recent case of Nobin Chandra Soot v. Nabab Ali 
Sarkar reported in 5, O. W. N. 848. In that case the plaintiff 
sued to enforce the right of re-purchase by’ way of pre-emption 
against defendant No, (1) and other defendants claiming under 
a sale made by lat defendant, the covenant for reconveyance in 
favour of the plaintiff having been made by the Ist defendant's 
father deceased. 


. : The Division Bench professing to follow the decision of the 
Court of Appeal in Gomm’s case and of Bacon, V. O. in the case 
cited above and on the authority of a dictum of Markby, J., in 
Tripoora Soondures v. Juggernath Dutt, 24 W. RB. 321, dismissed 
the:plaintiff’s suit on the ground that the first defendant was not 
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bound by his father’s covetant. The decision in Gomavs cabé dbes 
not proceed on the gronid that the covenant cannot be enforced 


against the legal representative or assignee of tho covensantor bht - 
on the ground that it was void for remoteness and therefore nöt 


: - binding upon the covenantor himself. The Division Bench does 


not notice an earlier decision of the Calcutta High Odurt by another 
Division Bench in Haris Patk v. Juhurudin Gdsi already quoted 
in'which the covenant for pre-emption was enforced and the argu 


+ 


ment based on the decision in Gomm’s case which was cited in thè ~ 


argument was ignored. The decision m Gomm’s cass proceeds ‘or 


the principle that a covenant to convey though it does not ran .. 
with the land binds it and creates an equitable interest in,the-‘land 
in favour of the person entitled to call for a conveyance and that’. 


therefore the rule aguinst perpetuity is applicabld as much to exb- 
cutory equitable estates in land as to legal estates. In the-gartie® 
case as well as in the case of Borland’s Trustes v. Stes! Brothers. 


and Co., (1901), 1 Oh. 279, it is recognised that the rule-agaihst 


pérpetuity his no application whatever to personal contracte ġid | ` 
that position is incontrovertible. Under the Transfer of Property Nad 
Act it is exprosaly provided that a contract for the sale of imfhovp-* 

able property does not of itself create any interest in or - charge fy 


on such property andinthe Indian Registration Act the same- 
view is adopted—vide clause h, section 17. Again, the English 


doctrine of perpetuities which seems to be founded upon- special D 


considerations has no place in Hindu Law though .the' principle 


underlying the English doctrine is not foreign to Hindu . Law, o. 


Vide Mayne’s Hindu Law, 6th edition, page 548 and the cabes 
quoted in foot-note (a). Though the English doctrine of ‘per 


petuities with some modification is enacted in section t4; Transfer i 


of Property ~Act, yet clause (d) of section 2 expressly provides | 


, that nothing in the second chapter of ‘the Act in which section 14° 


oocurs shall be desmed to affect any rule of Hindu Law. ‘The 
power of a Hindu to transfer property haa therefore to be regulat- 


D 


+ 


si 
' 


Te, 


ed by Hindu Law and according to the decision of the Privy `~ 
Council in the well-known Tagore case no Hindu oan either. by Act. . 


, inier vivos or by will make a gift in favour of a person notin exist- 


ence at the time when the gift is made or at the death of the testatar ` 


as the case may be. Thus, it will be seen that in this respect the 
power: of a Hindu is under the Hindu ri amore aaa than 
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unger the English doctrine of perpetuities and the: corresponding Ramaswa. 
provigion enacted by section, 14, Transfer of Property Act. The ™ Besta l 
above. rule of Hindu Law which in terms applies only to donee Chianan 
will probably be equally applicable to transferees for consideration m 
and has, in fact, been so applied by the Privy Conncil in Chandi fae ae 
‘Churn Barua v. Sidheswars Debs (I. L. B.,.16 0. 71). The question 
asto . the application of this principle of Hindu Law or of .the 
_ general - ‘doctrine of perpetuities to trangactions other than gifts by. 
-Hindus has not yet been judicially considered in any case except 
: possibly in the Privy Council case, L. L. B., 16 O. 71 last cited. 
`= = And it will certainly be revolutionary, to follow in this country the 
ok decision of the Court of Appælin Gomm’s case and the recent 
decision. of the Oalontia High Court in the case already cited from 
5, Calouttea Weekly Notes. Both section 14 of the Transfer of . 
++ Property Act and the English doctrine of perpetuities apply to 
. transfer: of interest in property and on the simple ground that 
a contract for tho. sale of land does not’ under the Indian Law 
sronte any interest in the land, it will .be. easy to hold thatthe 
. degigion of the Oourt of Appeal in Gomm’s case. does nat apply: to 
cohtracts for the sale of land in India. But it must bo admitted 
‘that there is really no substantial difference between English and 
l ‘Indian Law in respect of contracts af sale of immoveable property, 
. snd-it does seam reasonable and in accordance with principles of 
géneral jurisprudence that there should be some limit of time 
, beyond which the performance of contracts for the transfer of 
_, property by way of sale, pre-emption or otherwise must not be 
alowed to be held in suspense or postponed. Although section 14 
deals’ only with transfers, the provisions of that section could in 
` some .cases' be practically defeated if covenants are not held to be 
` _, veid for remoteness on the ground that by themselves they create 
>., ħo interest in property. But the result of extending the rule 
-~ agdinst perpetuities to covenants may possibly be that in the case 
ota: Hindu, a covenant which would not necessarily vest the future 
interest contemplated to result from the covenant in a person who 
. dein- existence at the time of-the covepant would be void. Iam 
glad -to be able-to refrain from -expressing any opinion on this 
. , Gifficnlt and-important question of the-application and the limits of 
the application of the. doctrine of ;pegpetuities to coyengnts as it 
ftealsnot been really argued in-this cage and as in. factit is unneces- 


~ 
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sary to consider and decide itin this case. I shall not be sur- 
prised if ere long the decision in Gomm s case is further considered 
and expounded more elaborately in the Court of Appeal and 
possibly in the House of Lords. On the ground that the, right of 
redemption was subsisting and had not been extinguished at the 
date of the suit and also onthe ground that the appellant has 
entirely failed to show that he was either at the date of the suit or 
is now ina position to enforce his right of pre-emption, if any, I 
would substantially dismiss the second appeal with costs. The decree 
appealed against, however, has to be modified by disallowing the 
value of produce at 7 paras per annum which became due more 
than 6 years before the date of suit. The respondent's vakil admits 
that he cannot claim the value of produce which became due more 
than 6 years before date of suit. The decree appealed against 
will accordingly be varied by substituting the sum of Rs. 98 for 
Rs, 48 and striking out the words “which is the difference of the 
mortgage amount of Rs. 100 and the rent due Rs. 49 with Rs. 8 


‘awarded to plamtiff for removing the path O and putting up the 


bund.” The decree will’ be confirmed in other respects. 


Le 


> Cpe Mans Faw Fonal Reports. 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNOIL. 


-.' +[From the Court of the Judicial Oommiesioner of Oudh.] 
‘Present :—Lord Macnaghten, Lord T Daray Lord Lindley and 
Sir Richard Couch. 


'- Jaffri Begam and another S ... Appellants. * 
i Va 
Syod Ali Bast... as See ... Respondent. 
Award-—Additron subsequent to making award—Arburaton functus oficiuo—Parts- Jair Bogam 
tion—Agresment not to partition—Limiiatior Act, Ari, 91—Suti to æt aside award ' Byod TAN 
Property purchased by agent—Oonetderation— Principals funds, 
An arbitrator is functus oficio when he has made the award; and a subsequent 
addition to, or altorntion of, the award is not valid or binding apon the parties. 


, Where an award declaring that two persons were equally entitled to the pro- 
porties of a deceased person was pıosented for registratiun and the Registrar having 
‘ required specification of the properties dealt with by the award the arbitrator 
furnished a schedule in which he mentioned some items as having been gifted to 
ons of them during the lifetime of the owrer and as not being subject to the equal 
righta declared by the award. 

Held, that the annexation of the schedule was «lire vires of the arbitrator and 
that the schedule was not binding on the parties to the arbitration. 

An agreement not to partition property, even if binding between the con- 
trecting parties, cannot bind their heirs and successors. 

In a suit for partition of properties dealt with by an award, the plaintiffs 
alleged that a clause in it restraining partition was invalid in law and that 
another portion of it was a subsequent ilegal addition to the award as originally 
made aod in other respects his olaim was in terms of the award and not in contré- 
vention of it ı— 3 

Held, that the smt was nob to set aside an award but to enforce itso far as 
[t was legally valid and that Art, 91 of the Limitation Act had no spplication to 
the case. i 

Whare property purchased by an agent is claimed by the principal on the ground 
thet it was purchased with his funds, an account must be taken of the principal's 
money in the hands of the agent in order to sea whather the principel’s money 
in whole or in part has been utilised for the purchase. If in whole or in pert 
the purchase money belonged to the principal, the property also should be de- 
clared wholly or in proportionate part to belong to the principal. 


£ 9th March 1901. 











Bred AH 
Bari. 


‘be treated with due respect and properly provided for. 
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Their Lordships’ judgment was delivered by en ee 
Lord Lindley :—This is a family dispute between a daughter snd 

a grandson of a Ship Mahomedan named Syed Ashik Ali wha died on 

the 15th January 1886. He left two widows, Mussamate Ajabanjsga 

and N ajbunisss and two daughters by the former vis :—Jaffri 

Begam, the appellant, and Abbasi Begam, the mother of thb res- 

pondent. In or about the year 1881, Jaffri Begam married asetid! 

duck Husain, the other appellant, and about three years later’ ‘gýt 

Mahomed Rara married Abbasi Begam. At the time of Ashik Ali% 

death, Tassadduck Husain and Mahomed Rasa were resppotively 

about 25 and 18 years of age. Ashik Ali had no children by his 
second wife, 

' After the death of pen Ali disputes arose between hi 
daughters, and on the L9th January 1885 they agreed to refer thesp 
disputes to the arbitration of a friend of the family. named Syed 
Mahfuz Ali; and on the same day he made his award. 


Hie decisions were, so far as is material, as follows : =a 
1. That mutation of names of all the property left by the 
deceased should be effected in the names of the two daughters 
of the deceased in equal shares, and that the management, of the 
said estate should be entrusted to the appellant Syed Tassaddugk 
Husain, who was to’ manage the said estate, and render to the tHo 
cpngniars half-yearly accounts of such management. 
2. That the said Tassadduck should look after the, edgcatign 
of the said Syed Mahomed Raza, and support and maintain bimi, 
3. That the two widows of the said Syed Ashik Ali. shontd 
4. That the two daughters were the owners of, and, had wl 
authority over, all the property left by the deceased, except, that 
which was in possession of the widows which would be theirs. for 
their lives, and that the tgo daughters were to see to proper pror 
vision being made for the said widows. 


- -cr hry 
The fifth clause of the said award was as T eTa ea 

. 5. That since the partition and sab-division- of an 1 inte 
estate belonging to a well-known gentleman is calculated to ẹka 
to its ruin and destructidn, the principle of partition should not be 
‘considered legal (4. e., eligible) in. ‘this estate, so that the, conatitp: 
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tion of the estate should continue as usual, and there may be no Jari Begam 
- gegasion for the mischief-mongers to raise troubles. 


"e "This award was signed by the arbitrator, the two widows and 
By’ boti the dougie and their husbands. 

he ., phe said and was presented to the Sub-Registrar of- the 
Digtriot for registration on the said 19th January 1885, and he sent 
the said award back to the arbitrator to specify the property dealt 
with by such award. 


Syed Vall 
t, 


‘+The arbitrator accordingly drew up a list of the property, and 
tlié awatd and the list were afterwards registered. 


One of the properties which had belonged to the said Syed 
Ashik Ali, was a share in the village Kukargoti ; of this share it 
was ‘stated in the said” specification of the property that its 
extent was 8 biswas, 5 biswansis andin the 4th column, under the 
heading “remarks” was the following note :— 


“ Ont of 8 biswas, 5 biswansis of village Kukargoti entered in 
thik List, 5 biswas was given Ly the ancestor as dower to his elder 
dbughter Musammat Jaffri Begam, in respect of which mutation of 

Haines should be effected in favour of the said lady. The remain- 
r biswas, 5 biswansis should be entered i in the names of both 
he daughters in equal shares” 


On the 26th January 1885, the said document with the said 
Bpecification of property was registered, and the appellant Tassad- 
dit took upon himself the management of he said estate under 
the said award. 


On the 18th Angust 1885, the names of the two daughters 
wote' substituted for the name of thar father in the Revenue 
Régisters, and later in pursuance ofan order dated the 28th Sep- 
témber 1885 the entry of the name of Jaffri Begam alone was sanc- 
tiéhed-in respect of 20 biswas, These 30 biswas represented the 5 
biswas share of Kukargoti already mentioned. This change in the 
register appears to have been procured by Tassadduck Husain aa 
qpaneger of the property and without the ae of the plain- 
iff’ mother. . 


ant 


"Tassaddack Husain’s management gave rise to ‘disputes. “The 
Hight’of his wife to 5 biswns in Kukargoti was denied by her sister 
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Jafri Begam avid Bome lan® in Ludhai which Tasadduck Husain said he. bad 


Vv 
Byed Ali 
Bast. 


bought with his own money was claimed by his sister-in-law: ‘as 
part of Syed Ashik Ali’s estate on the grcund, that it had been 
paid for out of income of such estate. 


On the 20th March 1890, the present suit was instituted by’ the 
plaintiffs mother Abbasi Begam against Jaffri Begam and her 
husband Tassadduck Husain. The plaintiff's mother died shortly 
after the suit was instituted, indeed on the same day, but it was 
revived on May 1890 by her son Ali Raza, the present plaintiff and 
respondent. For all practical purposes therefore the suit may be 
regarded as an original suit by him, and it has bean so treated in 
the Indian Courts. The suit is for partition and for the removal 
of Tassadduck Husain as manager and for an account of his receipts 
and payments. Tho suit is besed upon the award of Mahfuz Ab, 
but the plaintiff disputes the validity of the 5th clause prohibiting 
partition so far at any rate as it applies to him; he also disputes 
the title of JaffriBegam to the 5 biswas share of Kukargoti ; and 


he olaims the land in Ludhai as joint property. 


The defendants filed a long written statement of dofence. 
The material defences are :— 


1. That the suit was in effect to set as:de the award and was 
barred. by limitation. 

2. That by special family custom, the widows of the deceased 
excluded the daughters from inheritance. 


8. That the award prohibited partition and the removal of 
Tassadduck Husain as manager. , 


4. The five biswas in Kukargoti constituted the separate 
property of Jaffri Begam, both by the award and by reason of a 
gift made to her on her marriage. 


5. That the share,in Ludhai was acquired by Tassadduck 
Husain from his separate funds. The District Judge fixed 18 issues 
raising these, and a number of other questions. 


On the 21st April 1892, he delivered judgment, and decided 
that the plaintiff was entitled to a half share in the estate, but not 
to partition, that sufficient cause had not been shown to remove 
Taasadduck Husain from his position as manager, and decreed 
plaintiff cne-half-of the profits, the amount to be determined’at'the 
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‘time of the execution of the decree. The Judge said nothing about Jafri Bogam 
the five biswas share of Kukargoti, nor about the Imdhai property. gyed Ati 

' From this depree the plaintiff appealed, and the Judicial Com- Bast 
missioners remanded the case for another trial and the determi- 
pation of the other issnes. 


 . Further evidence was taken and the District Judge found :— 
1. That the suit was not barred by limitation. 


2. That the custom relied on by defendants had not been 
‘established. 
_ 8. ° That the five biswas in dispute in Kukargoti had been 
given by Ashik Ali to Jaffri Begamas dowry, but that the award 
in regard thereto was not binding, because the arbitrator waa 
funclus officio at the time of expressing his opinion. 


. 4. That Tassadduck Husain had purchased the sharo in 
- Ludhai from his private funds. 


On these findings, the Judicial Commissioners passed final 
judgment, hey confirmed the findings that the snit was not 
‘barred ‘by limitation, and that the alleged custom had not , been 
proved. They also agreed with the District Judge that the arbi- 
, trator had exceeded his powers in attempting to decide that Jaffri 
Begam was the owner of five biswas in Kukargoti, but came to 
the conclusion that the gift of this property to Jaffri Begam had 
not been established, and that Ludhai had been purchased from 
the profits of Ashik Ali’s estate. They also held that the clause ' 

‘ in the award in restraint of partition was invalid, and that Tassad- 
duck Husain could be removed from the post of manager. In the 

"result the plaintiff obtained a decree for every thing he claimed 
' with’ costs. From this judgment the present appeal is brought 

by Jaffri Begam and her husband Tassadduck Hasain. 
As regards the defence that the suit is barred by limitation of 
‘time, their Lordships are of opinion that the suit is based on the 
award and is nota suit to set it aside. No doubt the plaintiff 

t: contends that the 5th clause prohibiting partition is invalid or at 

any rate is not binding on him; and that the arbitrator having 
+, made his award was then functus officio and had no jurisdiction to 

make the entry: which he afterwards did make respecting the five 
in biswas.share of Kukargoti, But these contentions do not-bring the 


Jaffri Bogam - 


Y 
Syed Ali 
Bact. 
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cage within Art. 91, Sched. 2.of the Indian Limitation Act, 1877. 


Fy 


_ Under that Act a suit to cancel or set aside an award mugt; be, 


broyght within three years from the time when the facte entitling, 
the plaintiff to have it cancelled or set aside became known.to. him. 
Tf is obvious that this limitation has no application to the contro- 
versy, respecting the fiye biswas of Kukargoti. A plaintiff “whe 
contends that an arbitrator has no power to make an unauthorised. 
addition to an award already made and sought to be enferced, by, 
him is not m any sense seeking to cancel or set aside the award, 
Neither does the contention that the 8th clause is ultra vires apd, 
invalid bring the case within the Act. The plaintiff. dispntes the 
legal effect of that particular clause, but does not seek to, canoelor 
set aside the award. On the contrary he seeks to. enforce itso fap 
as it is operative in point ç of law. As regards the effect of the 5th 
clause, their Lordships agree with the Judicial Commissioners, that 
it affords no defence to the present action. It may have bound the 
parties who agreed amongst themselves to abide by it. But,aa, 
against the present plaintiff the clause has no effect whatever, 
The arbitrator had no power to alter the course of legal devolution, 
in a mode at variance with the ordinary principles of Mahomedant 
Law in the absence of a special custom prevailing in the family, 
He had no power to make property TS was divisible by, law, 
indivisible for ever. : asst nnl 
As rogards the alleged family custom by which the widows of 
Syed Ashik Ali excluded his daughters from the inheritance, itis 
sufficient to say that the award excludes ita application and that 
even if it did not the alleged custom is not proved. Both Courta 
below have found against the existence of the custom; and the 
evidence in support of it is-far too inconclusive to induce ‘thei 
Lordships to differ from the Courts below on this matter afid’ts 
depart from their general rule not to disturb a finding of fact 
concurred in by two Oqurtacvho have investigated it, = ~ e°) 


7 ant y 


The claim of Jaffri Begam to a 5 biswas share of Kukargoti 
rets upon an alleged gift to her by her father Syed Ashik AK 
on his marriage. ` © ee 

It is for the defendants to prove that this gift was madeyand 
they called several witnesses who say that many years ago Ashik 
Ali gave her this property, as her dowry. But no entry.ofythe 


“ 
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gift:wasmade in his lifetime ; no change of possession is proved; jeter Began 
nO’ separate receipt of renta is proved.’ Nothing in fact is proved Broa Al hd 
aifficiont to turn a loose verbal expression of a gift actual or 

intéhded into a completed gift or into a clear and distinct trust in 

favour of the daughter. Having carefully considered the evidence 

upon this part of the case, their Lordships have come to the con- 

clusion that the alleged gift is not proved. Itis hardly necessary 

to'add that the entry made by the arbitrator in the schedule of 

property ‘after he had made his award is not part of his award, imd 

cannot confer any title on the defendants. 

' There remains the share of `Ludhai, purchased by the defend- 
ant b Taseadduck Hueain in September 1885 for Rs. 4,000. If the 
defendant bought this out of his own money, he, of course, will not 
be entitled to credit in respect of it on taking the accounta of 
Ashik Ali’s estate. Ou the other hand if he paid for hia share out 
of money for which he has to account, he will get credit for the 
amount go paid, but then the share of Ludhai will belong to that 
estate. Until the accounts of Ashik Ali’s estate are taken and the 
application by the defendant of the moneys he has received from it 
kaš ‘been ascertained, it is difficult, indeed it is impossible, to 
determing out of what fandsthe purchase money of the Liudhai share 
was paid. At prosent the case stands thus, there is no direct proof 
that Tassadduck Husain in fact bought the Ludhai share ont of 
moneys which came to his hands as manager of Ashik Ali’s estate. 
He, has given no atcount of the application of his receipts, He has 
adduced evidence in order to show that he had in September 1885 
means of his own sufficient to pay for the Ludhai share, but there 
igno satisfactory proof that he had; and no evidence that he did 
in,fact pay for the share out of his own money. The District 
Judge thought that he had means to pay. for it and found tho 
share to be his. The Judicial Oommissioners took a different view. 
They were not satisfied that in September 1885 Tassadduck Husain 
had means of his own sufficient to enable him to pay Rs. 4,000, 
andi in the absence of any statement by him of the application of 

6 revenues of Ashik Als estate, they held the Ludhai share to 
belong to that estate. Their Lordships consider the evidence 
ingufficidnt to come to any satisfactory decision on this point one 
wy -òr the other ; and they are of opinion that ite decisión should . 
bet pstpoied until the accounts are taken. 


Jaffri Begam 


v. 
Byed AH 
Bast. 


East Indian 
Railway 
Company 

v 


Kalidas 
Mukerjes, 


„under his seat sued the Railway Company for damages for negligence :— | © 
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The’ result therefore will be that they will humbly: advise 
His Majesty that the decree appealed from, should be varied by 
inserting a declaration that if, on taking the accounts under ‘thé 
decree, it shall appear that the whole or any part of the Ludhai 
share was paid for by the defendants Tassadduck Husain out of his 
own separate property, then such share or such-part thereof as 
may be found to have been so paid for is to be ieee as his 
separate property. 

Their Lordships are of opinion that in substance the aphal 
has failed, and that notwithstanding the modification in the dected * 
as regards -the share of Ludhai, the costs of the apn must be 
borne by the appellants. , 5 


TE 
IN THE JUDICIAL COMMITTEE OF PHE 
PRIVY COUNCIL. l z 
[From the Calcutta High Court.] ies 
Present :—The Lord Chancellor, Lord Macnaghten, Lord 
Davey, Lord Robertson and Lord Lindley. ' 
East Indian Railway Company... ... Appellants: *. 


oy! 


v. H a 
Kalidas Mukerjee wi ; ... Respondent. ` 


| Railway Company—Danzeroxs goods—-Baplosion — Death — Liability of Compaiay— 
i Negligence— Burden of proof. va te 
A Railway Company is not, lıke & common carrier, hable for not ariig gafely... 

it is liable only for culpable negligence. 
| In actions for damages for negligence against a Railway Company the onus is 
on the plaintiff to prove negligence on the part of the Railway Oompany. enir ha 
Where the father ofa person killed bythe fireworks cairied by a passenger 
Ww 
. Held, that the burden was on the plaintiff to prove thas the plaintiff kied 
or ought to have known of tho dangerous character of the goods and should: har; 
prevented the carriage of such goods, and not upon the Raflway Company to show; 
that thay were not guilty of any negligence in pot discovering their real ee 


Their Lordships’ judginent wag delivered by a 


The Lord Chancellor :—In this case the plaintiff, whois entitled. 
to bring the action, sues the defendant company for the death of hist 
son, who was killed by.an explosion in a Railway carriage. Thé-ex- i 
plosion was caused by the bringing into the carriage of a quantity 
i a as oy ~ 

* Slat Febuary 1901. rjo 
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of fireworks. The carriage was onein which smoking was permitted ; Beat Indian - 
and a small charcoal stand was there for the accommodation of the Couns 
smokers. The two persons responsible for bringing in the combus- toyida 
tibles themselves became the victims of the explosion ; but the action Mukerjeo. 
is brought agaixst the Railway Company upon the allegation that 
they. were guilty of negligence in permitting the explosives to be 
brought into the carriage. 

No precise evidence was given as to the course of business at 
the station at which the two persons got in. The fact that the, 
fireworks were broughtin was clear. But it was contended that 
it was the duty of the company to see that dangerous articles, such 
as fireworks, should not be permitted to be brought into a passen- 
ger train. Thatit would be negligence knowingly to permit such 
articles to be carried in a passenger carriage is obvious enough, 
but it is not suggested, so far as the Railway Company or their 
servanta are concerned, that they were ey permitted to be 
brought in. 


The sole question is whether, upon such facts as are here 
proved, their Lordships can find reasonable evidence of a neglect 
of duty on the part of the company, in not detecting the nature of 
the parcel or parcels which it is presumed that one, or both, of the 
persons who brought the fireworks to the train had with them when 
they passed the ticket barrier at the station at which they got into 
the train. l 


No evidence is given by any one of the appearance, or even the 
bulk, of the parcel or parcels. No evidence is given by the Rail- 
way Company of any inspection of any passenger’s luggage at the 
station in question. The parcel, whatever it was, was placed under 
the seat of the carriage; and some expert evidence was given that 
the extensive explosion which occurred, and in which the two 
people responsible for carrying the fireworks were themselves killed 
might be caused by half a dozen bombe, such as are usually used 
on such occasions as these fireworks were intended for, namely, a 
Hindu marriage; and these bombs are described as pang about 
the size of ordinary cricket balls. 


There is no evidence, direct or indirect, of the dimensions of 


the parcel or parcels; and it seems to have been aasumed on both 
B 


Kalidnas 
Mukerjece. 
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: sides that the practice of passengers carrying some of their.own 


parcels into the carriages in which they travel prevails in India as 


- in England. 


The question then is reduced to this; whether there ia any 
proof that the parcels carried by the two passengers exhibited such 
signs of their real nature as ought to have called the attention'of 
Railway servants to them, and thus prevented such dangerous » 
goods being carried. Their Lordships can find none. If one pute 
into plain words the duty, the neglect of which is relied on, it at 
once discloses the absence of evidence on the part of the plaintiff. 
The duty is to prevent dangerous goods from being carried. What 
evidence is there that any servant of the company knew or had any 
opportunity of knowing, or enquiring, what these parcels contained? 
Tt has been already pointed out that there is no evidence of what 
they looked like, or whether any part of them was 80 uncovered as 
to suggést danger to any one. 

Their Lordships cannot think that the Railway Company were 
under the obligation to disprove what was not proved; i. e., to 
disprove that these were dangerous looking parcels, when not s 
shred of evidence has been given that they were dangerous looking’. 
It was not indeed contended, as it could not be, that it was the 
duty of the company to search every parcel which every passenger 
carried with him. 

One source of error which their Lordships think has been c com- 


mitted in the judgments below is an apparent misunderstanding of 


what has been decided in the Courts of the country as to the true 
obligation which exista on the part of a Railway Company towards 
its passengers. The learned Judge, Mr. Ameer Ali, in terms says :— 
“Now it may be regarded as settled law that,in the case of 
carriers of passengers under statutory powers, there exista, an 
express duty, independently of any implied contract, to carry, 
them safely. ” Their Lordships observe that in the course of Mr, 
Asquith’s argument yesterday, he used the sume phrase ; ‘that the 
extent of the obligation of a Railway Company is to carry safely ; ; 
in short, that they are common carriers of passengers. That is not 
the law. It appears to have given rise to the impression that, “that 
being the state of the law, it was for the Railway Company to prove 
beyond doubt that they. were not responsible for the accident ‘that 
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occurred. Aga matter of fact, the argument would.be illogical, Bast Indian: 
because if they were carriers of passengers in the sense of being Company 
common carriers, they would be responsible, quite independently of, H 
any quostion whether there was negligence or not. It would be Mukerjee. 
enough, to shaw that the passenger had not been carried safely, 
which would at once establish liability. The learned Judge seems 

to have-been misled by an observation of Lord Campbell in the case 

that he quotes of Collet v. The London and North-Western Rail- 

way Company, 16 Q. B., p. 984. That turned upon the duty of the 
Railway Company, which was seb out in the declaration, to carry 
8.Post Office Clerk under certain provisions of Railway Legislation. 

It was demurred to upon the ground that there was no contractual 
relation between the Post Office Clerk and the Railway Company. 

The judgment upon demurrer is sufficiently explained if one looks 

at the edlegations in the declaration and the judgment upon it. But 
unfortunately Lord Campbell used a phrase which the learned Judge 

Mr. Ameer Ali quotes; that tho Railway Company were under an 
obligation to carry safely, which their Lordships think has been the 

origin of the error. Lord Campbell says :—“ I am of opinion that 

there is no difficulty in the question which has been raised. The 
allegation that it was the duty of the company to use due and pro- 

per care and skill in conveying is admitted,” admitted, that is to 

say, by thedemurrer. “That duty does not arise in respect of any 
contract between the company and the persons conveyed by them, 

but is one which the law imposes, If they are bound to carry, they 

are bound to carry safely.” That, probably, is the origin of the 

error which their Lordships think the learned Judges below have 

fallen into. -What Lord Campbell is saying there is that they are 

not relieved from the ordinary obligations which would exist by 
contract because by statute they were compelled to carry the Post 

Office Clerk ; and he goes on to say that the obligation is not satis- 

fied by carrying a man’s corpse, and not himself. His mind is not 
applied ‘at all to the extent of the obligation created, Lut his mind 

is upon the argument that there was no obligation at all; and he 
practically says “ you must take as eel care of him as if he was 

& passenger who contracted with you.” Whatever may be the 
difficulty that arises about such a phrase in Lord Campbell’s mouth 
there is no difficulty whatever if one looks at the declaration and 

the assignment of the breach of duty, where the duty is set up, as, 
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Fest Indian indeed, Lord Oampbell, in the earlier parts of his judgment, cpomtes 
Railway ont, to carry with reasonable care and diligence ; and the gllegiitidti 
vy.“ in ‘the’ declaration, corresponding to the duty which exista, iR that 
Nukerjees they did not do so; and then the assignment of "breach is not thas 
the man was not carrie safely, which according to the argument 
would be sufficient, but the allegation is that they did_ not} age 
proper care, and skill i inthe carrying. If one looks at that, as 
indeed at the other two cases which the learned Judge Mr. Ameer-Ali 
quotes as justifying the onus that he throws ‘upon’ the: Raitwnty 
Company, it is intelligible enough, In the one case it was’ 6 
under three years of age between whom and the Railway Company, 
of course, there was no contract, and the other is a case of thé Same 
character. It is important, perhaps, to observe what runs through 
the judgments, and'to observe that Mr. Asquith, naturally enough 
used the same phrase yesterday in his argament as enforcing the 
necessity of the Railway Company discharging themselves by’ any 
conceivable evidence by saying that their contract was to-catty 
safely. Their ‘Lordships think it is desirable that the error shaald 
be plainly stated, because it may mislead others hereafter. “Itii 
enough to day'that in'their Lordships’: judgment, there ia’no' suth 
obligation on the part of the Railway Company, a ae 
“THeir Lordships will théreforé Hambly’ advise His’ Majest 7 tab 
the judgments appealed fiom must be reversed, and jadik? 
entered for the defendants in both courts below; but, having 
regard to what fell from counsel at their Lordships’ Bar, without 


disturbing any directions given in India as to costi. ates A AT 
— voce ap etye 


IN THE Re ee COMMITTEE OF THE.. t aymi 
PRIVY. COUNCIL. : r oe rune 

"(rom the Court of the Judicial Commissioner of Ondh.}.. s>s 
Present :—Lord ' Hobhouse; Lord Davey, Lord ‘Lindley and 





Sir Richard Couch. - we- à OEGE 
a. Axis-un-Nisa 0. Troe, ee anes eee * 

‘ v, ' : yt pi 
Fassaddaq Hussain mae edad ak 
Asix-un-Nisa Award—Construction—" Hamesha”—'' Always and for wer”—Life estates Parnes 
Y. ~ iwal grant. , o? pagn 
Tamin , «rhe use of the word “ hamosha”"—always and for evor—is nab ‘inconsiatont 
Khan. with a grant being limited to the Tei thongh it may be shown to be a pexpelai 
pie SSS I 
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graot-by reference to the ofrcumatances of the case or the subsequent conduct of Asiz- aN 
th partios. 

š Tansaddag 
., Moppi Mahammad v, Mt. Fatima, L. B. 12 L A 168, and Toolshi Prusad v. Hussain 
Bajah Ram Naraw, Ibit 214, referred to. Khan. 


., ,& certain estate was granted by the Government to two brothers on the 
annexation of Oudh. Another brothor of theirs haring released them from prison, 
they put in writing thelr intention to give him a share of their estato as soon as 
they got it However they did nothing for him, and he brought a suit for compensa- 
tion‘ for breech of contract. The matter having been referred to arbitrators, an 
gyard, was made as follows, ‘‘That...Abdol Hakim shall always pay Ohedu Ba, 70 
por .mengem.........Moreover Chedu should always remain obedient to Abdul 
Hakim A d was pamod in socordanos with the, award. 


` Held that the grant was personal to Chedu a that his Ta were nob 
entitled to the monthly payment of 70 Bs. 


y Their Lordships judgment was delivered by 


Sir Richard Couch :—The question-in this appeal is the cons- 
truction of an award made on 11th December 18868 in the proceed- 
ings which followed the institution of a suit in the Court of the De- 
puty Commissioner of Rae Bareli by Ohedu Khan against Abdul 
Hakim Khan. The facts which led to it are these, Taluga Arawan 
was formerly the property of Allahbad Khan. He had two daugh- 
ters who married Abdul Hakim Khan and Saadat Khan, and after 
the re-annexation of Ondh this estate was settled with the husbands 
of thege ladies, and a sansad was granted to them. Chedu Khan and 
Abdul ‘Hakim were brothers and on -the 18th December 1859, 
Chedu instituted a suit in a Revenue Court against Abdul Hakim 
for a quarter share of the Taluqa in accordance with an agreement 
with Abdul Hakim and Saadat said to be embodied in the proceed- 
ings, dated 4th June 1858, of the court of Captain Orr, late Deputy 
Commissioner of the District of Rae Bareli. These proceedings 
are not in the record of this appeal, but there is in it an agreement, 
Hated -81st January 1858, by which Abdul Hakim, after stating 
that his brother Chedu Khan by instituting the proceedings got 
his brother Saadat and himself released from prison, said “I here- 
by declare and commit it to writing that I shall never and on no 
gocoùnt -be on bad terms with the said brother and shall have no 
‘objection to the giving of my brother’s half share in the estate 
when I get possession of the estate rather at the time of the exe- 
ution, of the lease.” The suit was dismissed on 18th October 1860, 
on the ground that the claim was not cognizable by a Revenue 
Court, Chedu being told that he was at liberty to have recourse 
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gi -un Wea to the Civil Court for damages incurred from--time -to:-4ime. or 


Tassaddaq 
Hussain 
Khan. 


account of Abdul Hakim’s breach of promise. ee itt 
“Thereupon Chedu Khan ‘brought a suit i in the court ofthe 


Deputy Commissioner of Rae Bareli against Abdul Hakim claiming 


Rs. 70 a month from the 15th September 1860, “ Compensation for’ 
breach of contract,” in not giving him a share of the Taluqa 'as pro: 
mised in the agreement, arid the Deputy Commissioner made a décred 
for him for “ Ra. 70, per mensem from the date that the ‘defendant 
entered into possession of his share of the Talaga Arawat charge: 
able against defendant’s share”. Abdul Hakim appealed’ 
Colonel Barrow, the Commissioner at Lucknow, who appears ‘WW 
have doubted if Chedu, could recover any damages. In his 
judgment he says “The-document A (the agreement) is tio 
specific contract, for no amount is mentioned in it, but‘ it ‘is’ ‘a 
clear expression of appellant’s determination to do something for 
his brother (respondent), but the allusions here, are also to land 
and not to, cash”. The Commissioner followed this by saying 
that the case was susceptible of adjustment out of Court. After 
the judgment was delivered the parties being present agreed- tb 
réfer to three native gontlemen who were named, the decision’ is 
to the amount that should’ be paid by Abdul Hakim to Cheti 
Khan. The award was made the same day (11th December 1868) 
and is as follows : “That from 1271 Fasli (1864) Abdul Hakim 
shall always pay Chedu Khan Rs. 70 per mensem and that “the 
latter should give up his claim in respect of previous years and 
should realise from Abdul Hakim Khan Rs. 70, every month! 
Parties being present onf decision stated above was read over ‘td 
them. Ohedu accepted it, but Abdal Hakim Khan did nbt:' This 
arbitration ‘award together with deod of agreement is aubrhitted to 
you (the Commissioner) for orders. Moreover (we hold) that 
Chedu Khan should always remain obedient to Abdul Hakini 
Khan.” Thereupon the Commissioner upheld the decision of the 
Deputy Commissioner awarding Rs. 70 a month to Ohedu Khan tò 
be paid by Abdul’ Hakim, but reversed so > much of the decrees as 
awarded arrears of instalments. i Tpu 


Ohedn Khan has died, and the question in this appeal is whe- 
ther the respondent wha is. the son is entitled to tho Re.. 70, per 
month,a suit having been, brought by the appellant the grand: 
daughter of Abdul Hakim for a decree declaring that the right 


` 
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to: receive it ceased at the death of Ohedu Khan the payment of it Asis-un-Niza, 
having continued to be made to the respondent by the cam bardar Tasssädaq 
of the estate. The Subordinate Judge who first heard the suit Hussin 
held that the agreement was purely and simply a grant w 
Chedu personally and not to his heirs and made the decree prayed 
for. On an appeal to the District Judge of Rae Bareli, he held 
the same and referred to the sentence in the award that Ohedu was. 
to, continue to obey his brother as being a personal obligation. He 
dismissed the appeal, and there was then a further appeal to the 
Judicial Commissioner who reversed the decree and dismissed the 
snit. The reasons which he has given in his judgment for this 
decision are unsatisfactory, He begins by saying that the District 
Judge had based his judgment almost entirely on the interpretation 
ofthe word hamesha (always or for ever) and that there are several 
circumstances which the Court does not appear to have considered, 
and it has held that Ohedu Khan hada valid argument in his 
favour which would have entitled him to claim half the estate. The 
District Judge did not hold this, on the contrary, he says in his 
judgment that an agreement was said to have been executed 
admitting Chedu Khan to share in a moiety of the Taluga, that the 
Revenue Courts rejected the agreement as not genuine, the Civil 
Court of First Instance accepted it, but the appellate Court 
doubted its genuineness and held it to be invalid. The Judicial 
Commissioner then says, that, construing the award together with 
the circumstances he refers to, it appears to him that the word 
hamesha used therein was | intended to grant an estate of inherit- 
ance and sets aside the decree of the District J udge and dismisses 
the suit... Now it has been held by this Board that the words 
“always and for ever” ina will do not per se extend the interest 
given beyond the life of the person who is named (Moulvi Maham- 
mad Abdul Majid v. Mussumat Fatima Bibi, L. R. 12. I. A., 
168).. They are not inconsistent with limiting the interest given, 
but the circumstances under which the. instrument is made or the 
subsequent conduct of the parties may, show the intention with 
sufficient certainty to enable the Courta to presume that the grant 
was perpetual (Tooleht Pershad Singh v. Rajah Ram Narain 
Bingh, L. R. 12 I. A, 214). This ruling applies equally to the 
award and the commissioner’s order upon it. 'l'heir Lordships do 
tiot geo in the circumstances under which the award was made any 


. 
fee 
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Asis-un-Nixs which would enable them to pronounce that the Rs. 70 a month, 

ie adn were to be paid after the death of Ohedu Khan. The last line 

Khan, of the award seems to indicate that it was for him personally.’ If 
Chedn had any title tọ a share in the Taluga béfore the. Govern- 
ment took possession of it in 1858, he had none after the sanad which 
was granted by the Government, as his name was not in it. This 
is noticed by the Commissioner in the jadgment he gave before the 
reference to the arbitrators. Ohedu’s right was only under the 
agreement, and the Commissioner concluded his judgment by saying 
that the issue was reduced to “ what consideration is Chedu Khan. 
entitled to in consequence of Abdul Hakim’s promises and agree- 
mente with him?” The arbitrators say in the award that they had 
inquired into the case, and they may have considered that justice 
would be done by giving to Chedu the Rs, 70 per month for his 
life that being a suficient reward for his services in obtaining the 
release of Abdul Hakim and Saadat from prison. 


Their Lordships will humbly advise His Majesty to reverse-the 
decree of the Judicial Commissioner and order the appeal to him 
to be dismissed with costs. 


The respondent will pay the costs of this appeal. 
IN THE JUDICIAL COMMITTER OF THE 
PRIVY COUNCIL. 
(From the Caloutta High Court.) 
Present:—Lord Hobhouse, Lord Davey, Lord e 
Sir Richard Couch and Sir Ford North. a 
Annoda Mohini Roy Chowdry as om iniae . 


v. ; , 
Bhuban Mohini Debi and another ... ... Respondents, 
Annods Purdanashin Lady—Frecution of mortgage—Knowledge of the efect of the dooumani— 


Mohini Boy Amount of proof, 
renee In disproof of the plea of a purdanashin lady thatahe did not understand the 


Y. 
Bhuban nature and effect of a mortgage deed exeonted by her, it is not enough to prove: 
Mohini Debi. hat the document was read to her ; it must he proved that it was explained to her 

and that she understood the effect of the document upon her Interests. 

One M. C. made a gift inter vivos to hls danghter B, and by his last will 
and testament executed in 1887 made some provision for his wife J. and devised 
the remaining properties to K. E. his daughter’s son. He appointed his wife and. 
son-in-law 8. executors and guardians of his minor grandson. The executors exe-, 
outed a mortgage of the minor's properties for a debt dae by the testator. B join- 


* 28rd March 1901. 
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eiil tho execution of the document, and dn item af property belonging’ to her-was 4044; 

also- inoluded in the security for tho debt. This was superseded by a, mortgage of 1889. Mohini - ~ 
This time some additional properties of B were mortgaged for the debi. The mort- Roy oe 
gagee ‘obtained an ¢s~parte decree in 1891, ‘and ín consideration of the decree debt and B 

further advances a freah mortgage was executed. It is this mortgage B. now impeach- Mohini Debi. 
éd ön thé ground that she signed it without a due understanding ofits efféot, First, 

shelwas not in any way bound to discharge the debt.: Thenthere was no evidence ` 

that thjs or any previone document was explained to her. Tho evidgnoe ag to 

whether it was even read to her was contradictory. One wikness mid thas it 

was road to her with ordinary fluency. Thare was however an endorsement on 

tho document made apparently by the registrar's office tha: the document was 

réad to her; but the porson who made the endorsement was not examined y nor 

was ib even known who made it, .There was evidence.that B's husband was imperious 

apd mimost tyrannical and that B dreaded him and would not ask him to give 

any explanation, On those facts, 

1 Held, that B was not proved to have executed the document with a knowledge 

of its nature and effect and that she was not bound by it. 


Their Lordships’ judgment was delivered by 

;, Lord Hobhouse:—The question in this appeal is whether 
a deed of mortgage which the respondent, Bhaban Mohini 
Debi, one of the defendants in the suit, executed to the plaintiff 
now appellant, was so executed with due understanding of ita 
effect ; the defendant being a purdanashin lady. The Sub-Judge 
held that the defendant fully understood the deed. On appeal 
_ the High Court held the contrary view ‘and dismissed the mort- 
gagee’s suit as against her. From that’ decision he now appeals, 


-y The' position of the parties is one,of some complexity. The 
defendant Bhuban is the daughter of Mohesh Ohunder. who ap- 
pears to have been possessed of considerable property. In June 
1874 } he executed a deed for the purpose of making provision for 
her maintenance. “You have been married toe Kulin Sudarsan 
Chander Banerji, who has no property by means of which you may 
be-maintained. Oonsequently in my life-time I give. you for your 
mgintenance two mehals, Kismut Iswarpore and Kismut Shib- 
poro, appertaining to Turuf Bara 8} anrias of my ancestral Zamin* 
dari of 7 annas share of Pergannah Kundi, bearing No.'168 of ‘the’ 
tongi ofthe Collectorate of Zillah Rungpore, recently specially. 
registered:in No. 1 on separate account being opened and bearing 
the” Sudder-Jamms of Rs. 9,886-$8-1y -On my death, you shalt 
gt into possession of the two mehals-ard Possess’ atid énjoy the 


same with great felicity.” ‘Lhen‘follow provisions on which ques~ 
8 . 
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Annoda . tions may be raised ag to the extent of the interest given to Bhu: 
Bay Ghowire ban,‘but these questions donot arise in the suit. She has at least 
PEA an ownership for life, with a claim to be indemnified against the 
Mohini Debi. Government Jumma, by the remainder of the Zemindari. These two 


mehals are the subject of the present appeal. P 


In September 1884, Mohesh died. He made a will which is 
not in the record, but by recitals in subsequent deeds its effect is 
shown. He gave several mouzas to his wife Jagadiswari, Bhuban’s 
mother, for her maintenance ; he reaffirmed his gift of Iswarpote 
and Shibpore to Bhuban; he gave the residue of his property to 
Kali Ranjan, the son of Sudarsan and Bhuban, and then a minor; 
and he appointed Jagadiswari and Sudarsan to be executors. i 


It appears that the testator contracted large debts, for the 
discharge of which he sold parts of his estate, and other debts, 
either contracted by himself or arising on account of revenue 
claims, became due from the estate, The executors gave bonds 
to secure these debts on behalf of themselves and Kali Ranjan. On 
the 19th September 1887, they executed a mortgage to the plaintiff 
for Rs. 8,000 for the purpose of paying off the prior debte. The 
mortgage was expressed to be made by: firstly, Kali Ranjan through 
the executors, secondly the executors personally and thirdly Bhu- 
ban, All make themselves personally liable for this advance. The 
executors mortgage the whole estate. Jagadiswari mortgages her 
life-interests under the will, and Bhuban mortgages Shibpore in 
which she is described as having an absolute interest by deed of, 
gift. The deed was registered the next day with due formalin as 
regards the two ladies. 

Ät the same time the executors sold a further portion of the 
Zemindari to pay off an additional amount of debt due from Mohéski’ 
The purchaser is called Rai Saheb. He required some security’ 
against disturbance ‘of his title by Kali Ranjan when he‘ shoull’ 
attain majority, a deed cafled jamin-nama was given to him.’ Itis 
not in the record, but is described by Bhuban as pledging’ one df’ 
her properties and some properties of Jagadiswari for the-required 
security. kg 

On the 5th of Juno 1889 tho executors borrowed on mortgage’ 
Rs. 18,000 nominally from one Chuckerbutty, but really from the’ 
plaintiff whose agent he was, The mortgagors were the same'as’ 
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those of 1887 : and the tenor of the deed is the same, only. with the Annoda es 
addition that Bhuban purports to charge her Mouza Iswarpore as fy Ohowary 


well as Shibpore. The deed was registered with due formalities. TRS 
u 


‘Oh the 81st May 1891 the plaintiff obtained a decréé against “Ohi Debi. 
the mortgagors of 1887 for realisation of that mortgage débt. This 
was obtained i in the absence of the defendants. ~ ` 


. On the 22nd November 1891 was executed the mortgage now 
gual on. The mortgagors were the same asin 1887 and 1889. 
The deed recites the decree and the mortgage of 1889 and another 
claim against the estate and a fresh borrowing of Bs. 82,000. 
by the mortgagors collectively to pay off those demands. 
The properties given for security are specified in detail, and among 
them are mouzas Iswarpore and Shibpore, which are stated to be 
a legacy to Bhuban from her father. The deed was registered i in the 
following December with due formalities. 


There is no question in this appeal whether the mortgage is- 
good s# the testator’s estate vested in Kali Ranjan. Nor is there 
aby as regards Jagadiswari’s life interest, because she died pending 
het appeal-to the High Court, and her interest died with her. But 
before the Subordinate Judge both she and Bhuban, while not 
dénying the execution of the deed in suit, put in separate defences, 
éach contending that she signed it without knowing what it con- 
tained, and admitted its execution before the Registrar hci com- 
prehending the real nature of the transaction, 


The Subordinate Judge did not keep the two. defences sepa-: 
rate; he mixed them together in one issue, and in his judgment: 
hesppears to apply to both ladies evidence which applies to. 
either. The fifth issue is whether Jagadiswari and Bhuban fully 
understood the contents of the bond? And that he finds in the 
affirmative against both without distinction. That was s course 
very likely to cause error. 


In the first place there is direct evidence affecting J Pee 
which does not affect Bhuban. In the next place the positions of- 
the two in relation to the estate were quite different. Jagadiswari 
wae -axeoutrix, and she took large beneficial intereste under the, 
will,:; She -had good reagon to intervene actively in the affairs of, 
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Annoda the ostate, and she appears to have done so. Bhuban was not an 

Boy Ohowry executrix; though there is evidence from herself and her husband : 

ie that he and her mother told her that she was an executrix or a 

Hohini Debi. guardian to her son, and that on that account she was told to sign 
papers, which she did without knowing what they wore. Her pro- 
perty came to her independently of the will; and her only pecuniary 
interest in the estate was to preserve the security which it afforded 
to her against Government jumma, she was not liable for any of the 
debts secured by the deeds until she made herself liable by the 
deeds themselves. Both mother and daughter were illiterate, being- 
unsgble to read or write though they conld make their signatures. 
But there is evidence showing that Jagadiswarl was an onio 
woman of business, i 


There is no such evidence as regards Bhuban. On the con- 
trary, 80 far as the evidence goes it leads to the inference that, 
at least in the affairs of the estate, she was in the habit of doing as 
her husband bid her; and that he was a man of violent temper of 
whom she was afraid to ask explanation. ; 


The High Court, after saying that ihe mortgage may have 
been valid as against the other parties, conclade their judgment as 
follows :— f 


“Tt is, we think, a case in which there should have been clear. 
evidence of an explanation of the deed to Bhuban Mohini in so far 
as it affected her interest as distinct from the interests of the other 
executants. There is really no evidence worth alluding to of any 
explanation to her, much lees. an explanation of that description, 
and we are very far from satisfied that she understood she was 


mortgaging her property.” at, 


"Their Lordships have been invited by the plaintiff’s counsel, 
who have most carefully sifted the evidence, to prefer the Gli 
sions of the Subordinate Judge, but they are unable to do so. The 
Subordinate Judge says that the witnesses Kali Mohun and 
Bhairub satisfactorily bear out that Jagadiswari and Bhuban. 
had the bond for Rs, 18,000 fully explained to them before they 
signed it and admitted its execution. Certainly if the plaintiff showed 
that the mortgage of 1889 had been fully explained to Bhuban, he 
would gain an important step, But neither of these witnesses says. 
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anything about tho execution of the deed, nor does either ssy that Annoda 


there was explanation given at that or any other time. ao Oho acy 


' Bhairub was a clerk in the Registry Office, who was deputed to Bhuban 
verify the signatures of the women. ‘So far from explaining the Yomi Dobi. 
deed to them, he cannot even remember reading it; thinks he did 
not, because it is not the Registrars business; but is shaken by 
Kali Mohun’s assertion that he did read. 


++ Kali Mohun who was present on the occasion of registration 
says that Bhairub read the deed ; and there is a note endorsed on 
it and signed by Kali Mohun and Sudarsan to this effect “We 
know these two exesutants of the deed who are present, and they 
have this day signed with their own hand their respective names on 
this deed in our presence. (Those signatures are not the execution ef 
the deed, but the names of the ladies putto the note endorsed for 
verifying the execution.) “ They acknowledge to have made those 
signatures and to know all the terms on the document being read.” 
That ia all the evidence to show that Bhuban understood the deed 
of 1889. 


Who was the author of the note so relied on does not appear. 
It is quite distinct from the acknowledgment of execution signed 
by the ladies. How is it evidence against them?  Bhairub 
does not support it. Kali Mohun does not support it except as to 
the reading of the deed. Jn his cross-exumination he says that 
the deed was not read and explained. Sudarsan’s testimony is 
of‘ very little weight on whichever side it may Le given, but 
so far ag it goes le denies the reading. Supposing however 
that the note could be taken as proof that the Registrar has 
done something which was ont of his province and of which 
he has no memory; there remains a wide difference between 
reading out a deed neither short nor simple, and explaining its 
effect. In fact nobody could explain ita effect upon Bhuban without 
knowing her position with respect to the various parte of the pro- 
perty mortgaged, This evidence though relied on by the First Conrt 
and much urged at the Bar, does not go any way af all in support 
GE the plaintiff’ case, 


- The learned Judge’s reason for thinking that the ladies under- 
stood :the deed of 1891 are of the same kind, 
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Annoda He fastens on ar endorsement which says “the Commissioner 
Roy Oho wary Veving read out the deed, they admitted to have signed the deedi: 


kii This endorsement is signed by two witnesses, Ashutosh. ‘and! 
Mona Debi. Pitambur, both in the service of the defendants who Doth BE. 
that the deed was not read. But the endorsement, gays tho; 
learned Judge, gives the lie direct to these witnesses. That is'all. 
Nobody alleges that the deed was explained on this occasion. Tha. 
learned Judge then refers to one or two other circumstances, bat, 
they affect Jagadiswari exclusively. Lot te 


` The evidence of explanation which was pressed at tke’ 
Bar is that of Digamber, a pleader employed by the plainlifts, 
He says that he paid so much of the advance os was payable ; in 
cash, Ra. 2,814, to some officer of the defendante to be made over. 
to Jagadiswari and Bhuban. He could see into the room where. 
the ladies were sitting and saw the officer put the notes and cash 
into Jagadiswari’s hands. Then he says “ Ashutosh read ont the” 
deed, and I asked Jagadiswari and Bhuban Mohini, ‘ Have you' 
understood the mortgage, eto., mentioned in this’ ? Upon that Jaga- 
. diswari said ‘this matter has been going on for a long time, we will 
know and understand.’ Bhuban Mohini merely nodded her head 
in token of her consent. They were not asked whether they had 
understood what was said’about the previous debts.” In ctoss- 
examination he says “I told Ashu to read ont the deed. I oannot- 
say why I did not readit myself. The deed was read ont fluently. 
He did not stop anywhere at the time of reading it. After it had 
been read out I asked ‘have you understood it? ? And immediately 
after they had to signit” Bhuban was not asked whether she knew 
that she was making her property and herself liable for debts not 
‘due from her. All that was done by way of explanation was to 
read the deed fluently, gurgur is the vernacular term, and that is 
explained by another witness who was present to mean ‘reatling: 
im the usual way without’ stopping anywhere. ‘That is calou-’ 
lated to puzzle more competent persons than an illiterate Purda- 
nashin. Jagadiswari may very.likely have known sbout the whole 
affair. But Bhuban’s nod of the head.does not go far to- sien 
that she knew what liabilities she was undertaking. 


Sie Wiem Hatten ‘Iai dread stra! oh tlie’ Teie oi Tule: 
1891, urging that Bhuban must have known of a decree charging- 
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her-property and therefore of the loan which released it. The Annoda 
decree was made es parte, and there is nothing to show that Ros Chowdry 
Bhuban had even appeared to the suit. The matter is not TES 
discussed in the Courts below, who would be more familiar than Mohini Debi. 
their Lordships can be with the probabilities of the case; 
whether a lady in Bhuban’s position might not easily be left in 
ignorance of an ee parte decree until actual execution proceed- 
ings were taken against her. Their Lordships cannot act on the 
speculation that she must have known that of which it is not shown 
that any direct information was conveyed to her. It is not at all 
certain that Sudarsan or Jagadiswari would be anxious to keep her 
well informed of the- increasing dangers to which their management 
of the family affairs and their resort to her aid were exposing 
Me 

„Agreeing as they do with the High Court their Lordships 
wil humbly advise His Majesty to dismiss the appeal. As the 
respondent has not appeared there will be no costa. 


, IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. bcos HD 
j (From the Calcutta High Court). 


Baan: :—Lord Hobhouse, Lord a Lord Lindley, and 
Bir Richard Couch. : 
“Harendra Lal Hey Chowdhbry > ... Appellant.* 


* “Maharani Dasi and others = n Respondents. 


D o ainiai ioa of a smale sum— Dats fised for paymeni—Amount not Uarendia 
“pata im tsme—-Deores-holder's fawli— Application for esecudion of decres— Only rte mar 
‘maller mum recoverable, ORSAI 

Maharani 


A mit upon & mortgage was teiminated by a compromise that tho plaintiff Desi. 
should have a decree for the whole amount claimod, that on payment of a smaller 
sam by a day named the whole claim should be considered as satisfied, that in the 
meanwhile the defendant shonld have power to,enfer into agrouments for the sale 
of the mortgaged properties, that the mortgagee, on being informed of such agree- 
ments, shon'd have the properties appraised and if satisfied that the price for which 
the properties were egreed to be sold was fair and proper, should agree to the 
sule of the properties, The defendants arranged to sell some of the items of pro- 
perty, but tho plaintiff refused to appraise the property or assent to its sale without 
beling paid the wholo amount of the decree, and the money was not pald in time. The 
deargesholder now appHed in execution forthe recovery of the full amount of 


es * 22nd February 1.01, 
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Ilarendra Fal the docroo. Thoro was evidonce that if tho plaintiff had assonted to the sale the 


Eoy Ohow- 
d 


Maharani 
Dasi. 


smaller amount would havo beon peld within tho day named and that it was owing 
to the obstructive hehaviour of the plaintiff that the debt was not discharged in 
time :— . 

Held, that the deareo-holder himself being rosponsible for the non-payment of 
the money within the time specified, he was not entitled to recoror anything moro 
than tho amount payable by tho day fixed. 

Their Lordships’ judgment was delivered by 

Lord Davey :—This is an appeal by a money-lender in Bongal, 
who held a mortgage from Ram Ohurn Saha Poddar, and Madan 
Mohun Saha Poddar, brothers, for a sum which it is unnecessary, to 
mention. Suffice it to say, that in the early part of the year 1888 
the appellant instituted a suitin the Court of the Subordinate Judge 
of Backergunge against the respondents to recover the sum of 
Rs. 49,885-14-0. The mortgage covered 90 different lots of land, 
some of them, apparently, from the description in the schedulo, 
being of small value, and others of Jarger value, but apparently not 
lying contiguous to oach other. After the suit was commenced a 
compromise was como to, and that compromise is to be found in the. 
consent decree at page 18 of the record. The effect of. that 
decree was this, that the defendants consented to judgment for tho ' 
entire amount asked by the plaint, but subject to this proviso, that , 
if, on a day which is the same as 14th of August 1889, the defend- 
ante should pay to the plaintiff the sum of Rs. 85,000, the deoree 
should be considered as satisfied, and the balance of the money 
should be considered as remitted. 


Ont of the sum of Rs. 35,000 the defendants were to pay to the’ 
plaintiff the sum of Rs, 700 before the 15th of October 1888, and tho 
remaining Rs. 84,800 before the 14th of August 1889. The decreo 
provided that if they failed to pay the sum of Ra. 700 before tho, 
month of Assin—that is October—next, then the aforossid sum of 
Rs. 700 should bear interost at the rate of 5 per cent. per month 
from the month of Kartic next. It then contained a clause, which‘ 
is No. 7 in the decree, and according to the translation given in the 
record is as follows—tho learned Judges of the High Court had it 
ro-translated, but in substance, and for any material purpose, it does 
not appear to their Lordships- that tho vorsion given in the judg- 
mont of the High Court differs from that in the record :—“'If 
for the payment of tho aforesaid sum of Rs. 85,000, it should? 
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be necessary for the defendants to transfer the mortgaged pro- peas 
perties or any plots or portions of them, or grant pottahs on Onowdhry 
receipt of salami”—that is a premium or bonus for the lease—~ yongrani 
“then the defendants shall, on settling who are to receive (the Das. 
properties), give the plaintiff the sthit papers im relation to what- 
ever properties they may from time to time determine to sell or 
lease before the 80th Assar 1296”—-that is the 18th July 1889— 
“ within 80 days from that day the plaintiff shall, at the defendant’s 
expense, make appraisement of the sthit in the mofussil and after 
crediting the proper price, or the proper salami, against the 
defendant’s debt, shall at the defendant’s expense duly execute a 
deed of release or deed of consent. The defendants shall not be 
able to alienate the mortgaged properties, or any portion of them, 
or confer any right therein by pottah to any one without a written 
deed of release of consent from the plaintiff, and if they do any 
act contrary to this such act shall be of no effect.” The meaning 
of that clause appears to their Lordships to be reasonably plain. 
No doubt the respondents, who appear to be a widow lady and 
her sons, would find a difficulty in raising the money for the 
purpose of paying the mortgage-debt to the decree-holder ex- 
cept by gale, as opportunity offered, of the mortgaged proper- 
ties themselves. ‘I'he clause provides means for domg so. But 
of ‘course the plaintiff would quite rightly secure himself against 
any improvident alienation, or any alienation, of the property com- 
prised in his mortgage at an inadequate price, and for that purpose 
the arrangement is that whenever from time to time the defendanta, 
the mortgagors should determine to sell or release, they should send 
to the plaintiff the particulars in order to enable him to judge of 
the propriety of the sale, or the adequacy of the price of any sale, 
or the bonus of a lease. Then there is an absolute obligation upon 
him. It is not left to his option. There is an absolute obligation 
upon him within 80 days from the day he receives the papers and 
particulars, to make an appreisement, and if the price is approved, 
and credited to him against the debt, he is then to execute a deed 
of release or deed of consent. On the face of this clanse there is 

not the slightest pretence for saying that the decree-holder was at 
liberty to postpone the appraisement of the properties which the 
respondents proposed to sel] from time to time until sales werd 


proposed of a sufficient amount to pay the whole of the debt, ‘On 
D 
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the contrary it is expressly contemplated that the respondents may, 


` “from time to time” determine to sell or release ; and from, the, 


nature of the property, consisting, as has been said, of 90 small lota, 
it is apparent that they would be more likely’ to sell in. separata 
parcels than in bulk, go as to raise the whole amount at once. Nor 
is there any ground for saying, a8 Mr. Branson suggested, that, the 
plaintiff, the decree-holder, isnot bound to execute a deed of. release 
or a deed of consent, until the whole debt is paid off. The deed, of, 
release or the deed of consent, which is referred to in the clanap, is, 
obviously a deed of release or a deed of consent to the mortgagor 
selling in favour of the purchaser. The High Oourt’s observation ig, 
their Lordships think, entitled to great weight, that if the construc; 
tion which the decree-holder, the appellant, put upon this clauge,, 
that he waa not bound to do anything until the whole of his mongy, 
was forthcoming, was a right construction, they might just as well, 
have had no clause at all; because, of course, if the whole of his money: 


` was forthcoming, and they were ready to pay him off the whole of hig, 


money, it was perfectly immaterial to him what prices they obtained, 

Whai took place on this decree was this. The Bs. 700 were paid in 
the time stipulated ; about that there is no controversy; leaving;s 
therefore, Rs. 34,8300 to be paid before 14th August 1889.. ‘Phe: 
present respondents did arrange for a sale of various lots, and! 
without reading the whole of the correspondence, it is sufficient to- 
take the first letter, which is dated the 7th of Bysack.1296, equiva: 

lent to the 19th April 1889 asa specimen. This is from the: ress. 
pondent Bindubasini Dasi, the widow. She writes this to, the pres’ 
sent appellant :—‘‘I have already written two letters to you,zbut! 
owing to my misfortune you have not, up to this time, given any- 
reply to them. I have been trying to pay up your money by the- 
sale of my properties. The matter has not yet been settled with: 
the purchasers, but the sale of the properties Nos. 55, 82, 68 of. 
the mortgage bond at thirty times the profit”—that is probably! 
30 years’ purchaso— has been arranged for with Govind Chunder: 
Saha and others, and the property No. 79 at thirty .timea the} 
profit with Judhister Saha, and the earnest moneys have been 

taken from both. I send the sthit papers of those properties 

to you per book-post;” and then she points out which is an. 

obvious observation, that “people fear many things befo 


they purchase, and if onè transaction is completed with one pafo, 
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others Will be encouraged to enter into (similar) transactions.” ania 
Or’ the sentence might have been put in a negative form: if itis Chowd Cowdery 
found that these transactions will not go off, and you will not give ; 

yout ‘consent to my ‘selling these properties as I have agreed to do, Dasi. 
then other persons will be shy of entering into contracts for the 
remaitider of the property. Then she asks him in accordance with 

this’ contfact to “send a man as soon as you oan to make an ap- 
pthisément of * * * those four properties.” What was the answer 

to that? His answer was dated 29th of Bysask, which would be 
ctiivaleht to some day in April or May 1889, about ten days 
afterwards: “It will be very troublesome to make an appraisement 

if ‘you arrange for the sale of properties in this way. You have in 

this way procured only Rs. 8,188-8-0; but you have notesid what 

is to be doneabout the remaining money. Procure the whole of the 

thoney, then an appraisement shall be made of all the properties 
tégether, and a deed of release will be executed.” That was a plain 

Haon of contract which the appellant had entered into, 


m ‘He had, as has been already pointed ont, entered into a con- 
tract that 80 days after receiving the particulars of sales made 
fromm time to time, he would send a man to appraise; but in this 
letter he refuses to send a man to make the appraisement until the 
whole of the money is procured, and an appraisement can be made 
of.all the properties together, when a'deed of release will be exe- 
cuted. : That, therefore, was & complete breach of his contract, and 
the.consequence was that those sales could not be carried ont. Then 
there, are subsequent letters to the same effect, and he gives the 
same answer, that she cannot get a release, “until the whole 
amount is procured according to the terms of his settlement”, and he 
says it waste time trying to sell piece-meal. Ultimately she sends’ 
wwogistered letter on the 29th of Assar 1296; that is, 12th July 
1889. She had previously sent her servants to personally expostu- 
laté with the appellant, and she now writes to him a letter begging 
him to.send a man to apeeniees the properties which she’ had under- 
taken to sell. 


ae replies, “ Nothing can be done unless the whole of tlie money 
is Pai and it is no use to worry me repeatedly. Still, as you 
say you, h have secured purchasers for some of the properties mort- 
Rete to me, and of some other properties, for Rs. 28,000, I sent 
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my officer Jagnt Ohunder Chuckerbutty to make an appraisetnent' 
Have the consideration money of those among the mortgaged pro- 
perties for the sale of which you have arranged deposited by the pur- 
chasers with some trustworthy pleaders, and Mokhtar of Madaripore, 
and after getting the appraisement made within three days you will 
pay up the remaining money within the time fixed by the Soleh- 
name,” In other words he says, “ Out of grace and favour tô ‘you, 
I will send my officer to make an appraisement, but I make the 
condition that the consideration money of the mortgaged proper- 
ties,,” for the sale of which the respondent had arranged, “shail 
be first deposited by the purchasers, and also that the appraisement 
shall be made wavun three days, and you will thereupon pay up the 
remaining money.” 


The man spparently was sent. ‘here is some difference in 
the evidence as to what took place, but the learned Subordinate 
Judge has expressed his opinion as to the result of the evidence, 
and the High Court concur in the view which he takes of the evi- 
dence on that point. It amounts to this: that the man did go, but 
refused to appraise, and the reason why he refused to appraise was 
because in accordance, no doubt, with the instructions he had 
received he required the whole amount of the purchase money to 
be deposited by the purchasers before he would make the appraise- 
ment, which was, of course, a perfectly unreasonable condition, and 
one which he had no right to make ; and he also required the 
sppraisement to be made in three days, which the learned Subordi- 


nate Judge says madc it practically impossible to carry it out.’ 


Under the ciroumstances, it is not surprising that the respond- 
ents were not able to find the money on the stipulated day, and 
thereupon the present appellant presented a petition for realisation 
of his entire decree by sale of the mortgaged properties. That WaS 
resisted by a statement put in on behalf of the respondenta, show- 
ing in substance, but not ih the detail in which their Lordships haye 
stated them, the facts which have been referred to. The learned 
Subordinate Judge in the first instance gave the appellant exe- 
cution for the whole amount of his decree on the ground, that there 
was nothing in the compromise decree, the Solehnama which 
requires the appellant to give his consent to the sale of any-of the 
property. There-was an sppesl, and the learned Judges in the 


kj 


PARTS Vv & vL] THE MADRAS LAW JOURNAL REPOBTg, 177 


Court of Appeal expræsed their opinion. of the construction of the Laid 
Solehnama, and remanded it back to the learned Judge to inquire Ghowaary 
whether in substance the appellant had placed unreasonable obstruc- Maharpni 
tionsin the way of the respondents realising the mortgage money by Desi 

sale of the mortgaged properties. The learned Subordinate Judge 

took evidence on this point, and gave his judgment on the 81st 

of August 1892, After very carefully examining the evidence he 

says :— “Considering all these facts and circumstances of the case, 

I find that the decree-holder did render it practically impossible 

for the judgment-debtors to sell some of the mortgaged properties 

within Srabun 1296 for enough to meet the reduced claim, and 
therefore according to the terma of the Solehnama ag interpreted by 

the High Court, he is not entitled to get more than Rs. 34,800 for 

his mortgage decree,” lt should be mentioned that there was evi- 

dence which satisfied the Subordinate Judge, and the High Court 

also, that if the appellant had done that which he had contracted 

to do, and made an appraisement, and given a deed of release 

„of the properties which were proposed to be sold by the mort- 

gagors within the time stipulated for, the respondents had made 
arrangements through which, by the sale of other property, in- 
cluding their jewellery, they would have. been in a position topay 

Re. 85,000 before the date when it ought to have been paid accord- 

ing to the Solehnama. 


There was an appeal from this judgment of the Subordinate 
Judge. The Appeal Court again went’ very fully into the case, and 
they came to the conclusion that the’Subordinate Judge was right in 
the view which he had taken of the facts of the case, and that the 
appellant had not performed the contract which he had undertaken 
to perform, and had rendered it impossible for the respondent to 
‘find the money within the time fixed. They thereupon confirmed the 
‘decree of the Subordinate Judge. In other words the substance of 
‘their decree is this: that as the appellant in breach of his contract 
' has prevented the respondents from paying the sum of Rs. 85,000, 
"as they could have done, and would otherwise have done within 
‘the time stipulated for by the Solehnama, he must be put into the 
' shme position as if the sum had been tendered to him within that 
“time, and he had refused the tender. Their Lordships think that 

“this is the principle of the decree and that, in the circumstances of 
"the case, it isa sound principle. It follows that the appellant cannot 


Jagdish 

dur 

v. 
Bheo Partab 
Bingh. 
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get any interest on his Rs. 84,800.-The learned Subordinate’ Judge“ 
has taken that view, and the High Court also have taken the same” 
view on that question as was taken by the Subordinate Judge, *. 
In the. result their Lordships will humbly advise His Majesty: 
that the decree of the High Court should be affirmed, and the appeal : 


dismissed ; and the appellant will pay the costs of it. -> ond 
X EASE 7 rer 
IN THE TURUOTAT. OOMMITTEH OF THE. , at 
' PRIVY COUNCIL. Ka 
(From the Court of the Judicial‘Commissioner of Oudh). **" 


Present :—Lord Hobhouse, Lord Lindley, Uode Dever and 


Sir- Richard Couch. i aes 
*Jagdish Bahadar |... Momsen a 
v: Cay coe y oft age 

Sheo Partab Singh aa ies . Respondent. 


Oudh Taluqdor’s Estate—Succesmon—Primogentiure—Klder som by funtor wife— 
Younger son by senior wife—Priorsty—Ond Talugdar’s Act I of 1860, 8s. Band 232." 
- The impertible character of an Undh Talug entered in list 2, section 8 es despend-,, 
ible to a single heir is not affected by a succession ander Section 22, Clense IL, to, | 
heirs undar thé general law not specifically mentioned in that section. Baan 

In the absence of any special custom primogeniture among brothers born at 
mothers of equal class is nob according to the punta their mothera but accord 
ing to seniority of age. estas 

Their Lordships’ judgment was delivered by ne: LW 

Lord Davey :—The present appellant is the great eae 
and ‘heir of Bitla Baksh, the original plaintiff, and was sub; 
stituted for the latter on his death after the commencement of- 
the suit. The respondent is the son and heir of Shankar Baksh, , 
Sitla Baksh was the gon of Raghunath hy his first wife Bish Nath, 
Kunwar. Shanker Baksh was also the son of Raghunath; but by, 4 
his junior wife Raj Kunwar. Shanker Baksh was born before hig, 
i -brother Sitla Baksh, ang was therefore the elder born. BOR of 

aghunath. . 

The suit relates to the” succession of-the Taluk ‘of Pawansi,. 
which after the annexation’ i Oudh was by a Sunnad ‘granted to a 
lady named Kablaa- Kunwar, the widow’ of Mohpal Singh. Her” 
name was entered in the first and setond lista mentioned in section” 
8 of the Oudh Estates Act, 1869. In the case of Brij Indar Bahadur... 
Singh v, Rant Janki Koer (5 L A. 1) the- succession of, the | 
Taluk on thé déath of Kablas Kunwar was determined: by this s Boardi, i 
Their Lordships there held that the-sunnad conferred ard BB. 


- #88¢d March 1901. 
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intended to confer a full proprietary and transferable rightin the Jagaish 
estate upon Kablas and her heirs male aocording to the law of YT 
primogeniture, and as regards the succession they considered that a 
the-rights of the parties claiming by-descent must be governed by 

the, provisions of section 22 of Act I of 1869. This Board therefore 

beld that under clause 11 of section 22 the estate descended to 

Janki Kunwar, the daughter and only child of Kablas Kunwar as 

the person entitled under the ordinary law to which persons of her 

mother’s religion and tribe were subject. 


~u Janki Kunwar died: childless on the 16th December 1868, It 
is not disputed that the succession must be to the heirs of her father, 
and both or one or other of the sons of Raghunath, if living, would be 
entitled to succeed to the Taluk on her death. 


. The plaintiff by his plaint claimed to be entitled to the entire 
Talnk together with all movable and immovable property of Janki 
on the ground that being born of the first wife he was entitled 
to inherit the entire taluk and other property according to the 
opstom obtaining among his clan and by law. Alternatively he 
contended that the talnk was or had become partible and claimed 
to be entitled to a 9 annas share as son of the first wife of Raghu- 
nath or at any rate to an 8 annas share. 


The latter claim was maintained on the ground that Janki 
having succeeded under the provisions'of clause 11 of section 22, 
the estate was no longer subject to the provisions of the Act 
of 1869, but descend from her as an estate under the ordinary 
Hindu Law 'and not a8 -an impartible estate and was therefore 
partible between the two brothers. By his defence the defendant 
contended that the estate was impartible by onstom. 


‘A vast amount of evidence was taken upon this question, bat’ 
in the opinion of their Lordships unnecessarily. The point is con- 
cluded by authority. In the case of Dewan Ron Bijat Bahadur 
Singh v. Ras Jagatpal singh (17 I. A. 178), their Lordships 
asid, :—" A question might arise upon the construction of clause 11 
of section 22 whether the estate descended as an impartible estate, 
Their Lordships are of opinion looking to the provisions of Act I 
of 1869 list 2, section 8 and section 22 that it was the intention of 
tHo Legislature that the estate should descend as an impartible 
estate.” ~ l 
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dish Thé only question which remains as regards the sneceskion 
Bahadar therefore ia whethor the original plaintiff as son of the first wifo of 
Sedans his father was by custom.or bythe common law- entitled to suo» 
ceed in preference to his elder brother born of a junior wife. - Evi- 
dence waa taken by the District Judge on the claim by custom, and’ 
that learned Judge after an exhaustive review of the ' evidence 
coame to the conclusion that the alleged custom'was not proved, and’ 
that decision was affirmed in the Court-of the Judicial Commis! 
sioner. There being thus two conburrent judgments on a question 
of fact, their Lordships'are relieved from examining the erlama 
and were not asked by counsel to do go. 


The question involved in the claim of the plaintiff by law apart 
from custom has been considered by this Board in two cases. In 
Ramalakshmi Ammal v. Sivanantha Perumal Sethurayar as 
I. A. 570) this Board decided that the son of a junior wife was’ 
entitled to succeed to an impartible Zemindary in preference to the 
later born son of a senior wife. It is true that in that case the. 
mother of the younger son although married before the mother of 
the elder son was not the first wife, and therefore it is said not to 
be a direct authority. 


‘Tn Pedda Rumappa Nayanivaru vy. Bangart Seshamma, 
Nayaniwaru (8 I. A.1) a first born son though by the fourth 
wife was held to be entitled to succeed in preference to a younger. 
son born of the third and senior wife whose marriage was subsequent: 
to the deaths of the first two wives. anal 


‘The grounds of the judgment are shown very clearly in the- 
passages which are quoted at length by the Judicial Oommissionet,’ 
and their Lordships will not repeat them. It was laid ‘dowi’ 
that the principles upon which the Board held in the former 
case that the first born was entitled to succeed apply eqiially’td s” 
son of a first married wife and sons of other wives, and that being 
soit lay upon the defendant to show some positive rule- of- Hindu’ 
law supported either by ancient text or modern decision to the: 
coutrary effect which had not been done. 


The grounds upon which the learned counsel for the appel. 
lant endeavoured to eacape from the authority of these cases were, 
these. The verses of the Laws of Manu which were referred by. 
their Lordships are those numbered 122 to 125 in Ch. 9. In Sir 
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William Jones’ translation the 122nd’ and 125th verses are as fol- Jagdish’ ° 
lows :—122. A younger son being born of a first married wife after peneats 
an elder son had been born of a wife last married but of a lower clase, Shoo Partab 
it may be a doubt in that case how the division shall be made 
125. As between sons born of wives equal in thoir class and with- 
out any other distinction, there can be no senionty in right of the 
mother but the seniority ordained by law is according to the birth.” 
The words printed in italics were accepted by Sir William Jones 
as being and until recently were generally believed to be the inter- 
polation of an ancient commentator of great eminence named Kulln- 
ka Bhatta. It is said to have been discovered by the research of 
scholars that the interpolation was not made by Kulluka Bhatta, but 
by a later and inferior commentator named Prakash, and that state- 
ment seems to have been accepted in the Conrt of the Judicial 
Commissioner. It is thereupon argued that veres 122 (with the 
omission of the interpolated words) and the two following verses 
are inconsistent with verse 125 which loses any binding author- 
ity. Their Lordships assume for the purposes of their judg- 
ment that Sir William Jonea was mistaken in attributing the. 
words interpolated in verse 122 to Kulluka Bhatta. But they 
observe that Sir William Jones’ version was probably founded on 
the tradition of the time at which he wrote and has been accepted 
in the Indian Courts withont question. Communis error fuctt jus 
is a sound maxim. Their Lordships, however, do not rely upon 
this consideration alone. The Judicial Commissioner has learnedly 
discussed the various translations which have been proposed by 
scholars, and the interpretations given by them to the four verses in 
question and their relation to each other, and he refers to the 
opinion expressed by Dr. Jolly in his Tagore Lectures, 1888. The 
Judicial Commissioner concludes :— “ As the correct translation 
of verse 128 is doubtful and as Manu’s own answer to the question 
propounded by himin verse 122 cannot clearly be ascertained, it 
appears to me that the appellant has failed to establish she aes 
his contention by the texts quoted by him. 


Their Lordships think this is firm ground for decision. Their 
language of verse 126 is reasonably free from ambiguity, while the 
meaning of the previous verses is at the best ambiguous and doubt- 
ful. The plain language of the one ought not to be overridden or 
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controlled by the obsoure utterances in the other.’ Théy thére- 
fore think that no sufficient reason is shown why they should not 
follow the two previous decisions of this Board and that they ought 
to do so. They therefore hold that according to Hindu law 
the respondent who’ represents the eldest son of his father is 
entitled to snoceed in preference to the appellant who representa 
the younger son though born of the firat wife. Their Lordships will 
only add that this decision appears to them as it did to their pe 
decessors to be in accordance with the religious tenets of Hindts. 
It is by the birth of his first-born son that a Hindu discharges the 
duty which he owes to his ancestors and obtains spiritual benefit 
for himself, and therefore it is to that son that pre-eminence should 
be. given.. - vou 


A subsidiary T was raised by the appellant’s counsel, viz., 
whether any difference is to be made in the succession to the 
movable property of Janki. No such point was raised by the plaint 
in which the moveable and other immovable property is treated in 
the same category with the Taluk itself, and the same considerations 
are treated as applicable to the whole property as one corpus: The 
fifth issue is whether the plaintiff is by law or custom entitled to 
the whole of the Taluka with other property pertaining to it And 
no issue is directed to any distinction between different portions of 
the property claimed. The District Judge held that the question 
did not arise, and if it did there was no evidence to show that such 
property was subject toa different rale of devolution. He albo 
referred to the case of Thakur Ishri Singh v. Baldeo Singh i I. 
A’. 185 at p. 148) before this Board. ri 


The Judicial Commissioner took the game view, : and their 
Lordships entirely agree. 


They will therefore humbly advise His Majesty that tho appesi 
he dirmiased and the appellant mnst pay the costs of it. 


6c a 
t 


m 


„IN; THE HIGH COURT OF JUDICATURE AT MADRAS. 
ca. ‘Present :—-Mr. Justice Shephard,.,Mr.-Justice Subrahmania 
stiyar and Mr, Justice Davies. ae . 

«/} Ramanathan Chetty . ae .. Appellant* - 
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aoan r 3 $ : {Plaintig). 
wiis v. ee - 2 
> Nar Hamad Mila ©, a Respondent, 
Lae aoe (Defendant). 


ge eae Sensi wnisreat E E ead jorpagment ala /ebive Hemanathan 
of rate afler period——Compound interest, whether payas after time fixed— Shetty 
* Mortgage decres—I{ntereei—Realisation—Date of decree. Nur Kuha- 


rii. Where | ander a murtgage deed Interost at stated times, or on default to pay, aaga 
UStupound interest and principal, wero payable on s day fixed and it was ule provided 
that if the money was not paid on the tired day a higher rate of interest shonld be 


ius Held (Davies, J., dissenting) tht the proper construction was that the rate of 
Intervet alone was to change after the time fixed and that compound interest was 
Wsehie as well before as after that date. ' 


' Ghantayya v. Papayya, I. L. R. 28 AL, 584 referred to. 
vie: Held also that compound interest should be paid up to tho date of tho dovrse 
tuid'that 6 p. c. should be payables on the aggregate amount ilecreed up to the date 
of rpatixauion. i 
ue Appeal-from the decree ot the Subordinate tunes Court 
ot Madura (East) in O. 8. No. 18 of 1899. 
hea dhe necessary facts can be gathered from the EN It 
will be enough to give the material portion of the mortgage in- 
pirument: “Towards the aforesaid sum of Rs. 16,000, I shall repay 
in, 8 years the aggregate amount with interest at 1 p.c. per 
mensem adding interest to principal once in 12 months and take 
back the document. In default you are entitled according to law 
to recover from the hypothecated properties the amount accruing 
at 1} p. c per mensem for the iepa period. 

ee I shall settle accounts with you once in 12 months. In 
default you shall recover in the manner detailed above the aggre- 
gate amount according to law with interest accruing without regard 
to subsequent instalments.” 

P. R. Sundara Atyar and K., Srinivasa Aiyangar for uppel- 
lant. a 
P. M. Stvagnana Mudalsar for respondent. 


*A. No. 7 of 1900. db February 1901, 


184 “THE MADRAS LAW JOURNAL’ REPORTS, "ivó xh. 


wet ae 


- The Court delivered the following 

JUDGMENTS :—Subrahmania Aiyar, J. :—The Subordinate 
Judge was clearly wrong in disallowing Ks. 1,652-14-0 out'df the 
principal amount mentioned in the mortgage ‘instrument tied 
upon. Exhibits IVa and 1V show that out of the sixteen hundred 
Tupees a Sum of one thousand rupees was retained by the inortgagée 
aa “ Labham” or discount and that the whole of the remaining 
amount inclusive of six hundred rupeesand odd was paid to ‘tHe 
mortgagor or on his account'from time to time as set forth in Eri- 
‘pit IVa. The respondent who received IV and IVa ii 1888 
never took any exception to what was stated therein and, in'the 
face of such conduct on his part, his present statement that he did 
not agree to the discount and that the sum of 600 and odd rupebs 
was not paid to him, is entitled to no weight. As regards the ques- 
tion of compound interest also claimed by the plaintiff, the Subor- 
dinate Judge has, in my opinion, taken s wrong view. -ln the dase 
Ghantayya v. Papayya, reported in I. L. R., 28 M. 584, reference 
was made to the principles and considerations to be borne iu mind:in 
‘construing provisions bearing upon the question of post drem interest. 
Having regard to what was stated there the provision in Exhibit_A, 
‘in the present case that compound interest was to be paid by the 
mortgagor to the mortgagee cannot be held to bo confined to. the 
‘period of three years allowed for the repayment of the mortgage 
money, but should be taken to oxtend to the subsequent period. algo 
during which the debt remains undischarged. Now, unquestion- 
ably the provision which follows the one relating to compound 
interest referred to above and which entitles the mortgagee to, claim 
interest after the due date at 15 instead of at 12 per cent is sohb 
introduced for the Lenefit of the mortgagee. How then could ittbe 
interpreted to curtail his right to compound interest. to which -heis 
entitled under the previous provision? The meaning of the: two 
provisions in question, they being taken together, clearly is ‘that 
the mortgagee can claim intezest for the three years only at ‘the 
rate of 12 per cont; that if the mortgagor fails to pay within that 
period the mortgagee can thereafter claim interest at the-higher 
rate of 15 pér cent; but that so-far as compound interest is coneern- 
ed, he is entitled to charge such interest not only for the -three 
years, but also for any further-period during which the debt or any 
portion thereof remains unpaid.» This view is strongly confirmed 
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by the concluding provisions of the instrument. I cannot agree eee 


vith the contention that the plaintiff is entjtled to compound interest v. 
up to the date of realization. Following the order of the Judicial a Aiia 
„Committee in Mathura Das v. Raja Narindar Bahadur, 1 L. R, ever `“ | 
19, - A. 89, I would allow the plaintiff compound interest up tọ the 
„date pf the decree of the Subordinate Judge and subsequent interest 
Dp to the date of realization at 6 per cent. on the aggregate amount. 
4, would modify the decree of the Subordinate Judge accordingly. 
. Tho respondent should pay the appellant’s costa upon the amount 
allowed. The memorandum of objections should be dismissed with 
posta, 
s| Shephard, J.—I agreo in the decree proposed by Mr. Justice 
‘Subrahmania Atyar. I think the most,reasouable construction to 
put on the instrument of mortgage is to hold that compound inter- 
vst was intended to be paid as well during the three years us 
subsequently. 

\ Tt is asthough the parties had agreed thatafter three years 
‘thi rate of interest should be raised, but that otherwise they 
should remain as they were. The account which is to be settled 
onde in twelve months with reference to the proceeds of the brig and 
Which would have to be taken during as well as after the three years 
-would according to this construction mclude compound interest. 
‘According to the defendant’s contention the clause must be read 
as referring to compound interest at one time and simple interest 
at’ another. 

‘00 Davies, Jl also agree with my learned colleagues except in 
réspect to the plaintifs claim for compound interest throughout. 
‘The loan’ of Rs. 18,010, was made for three years certain during 
which the terms of interest were | per cent. per mensem with annual 
reats which implies compound interest even ifit had not been express- 
of in words asit is in the document. After the three years’ termthe 
agreement is that the money then due shall be payable on demand, 
and the rate of interest during default- of payment should be 1} 
per cent. per mensem. Nothing is said about annual reste, and the 
term-indicating compound interest used before is omitted here. Tt 
seams to me clear that the parties madea fresh agreement in regard 
to the terms of interest after the three years’ period was up, as 
after'that date the money was payable on demand. ‘The loss of 
compound interest on the one hand was made up by an inorease 
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in the rate of interest on the other. There is, therefore, ip my 
opinion, no ground for oug importing the word “ compound” before 
interest, wheu there are no words expressing or implying it ag there 


ty 


were in the first part of the agreement. -fri 


IN THE ‘HIGH COURT OF JUDIOATURH AT MADRAS, 
Present :—Mr. Justice Shephard and Mr. Justice Boddam. 





sails 


` Kutti Umma ain. toe ies Appeliant* ; 
(lst Defendant}... 
v. 
` Madhava Menon and another . . ote Respondent ` (nip 


and 2nd Defendan nt)’ 

Lunitation—Usufructuary mortgags—Lease to mortyayor—Leass for one yia 

- Registered deed of leave—Charge for reat—Holdiag over—Limitation Act Ark. 

116 and 132. x 

_ Where uo interest ıp stipulated for in a mortgage bond, no interest w, 
voversble. 

A osafruotory mortgages lensed the morignged lands to the mortgagor ‘for oni 
year and the registered rent deed executed by the mortgagor gave a charge upon 
the lands for arrears of rent. The moitgagor paid no rent, but held over aftar.the 
lapse of the period. Ina suit by the mortgages for the mortgage money and arrpara 
of rent, 

Hold,—that the rent was uot recoverable ws interest due on the mortgage 
that the rent exoept as to one yeer Was nob payable under w Pensions instru“ 
ment, - i , Tote 

-that the clause o wferring a charge for arrears was not a term of the . louse; as 
luase and would notapply to the period of holding over, 

that the mortgagee not having assented tv the holding over, the holding ovar 
was not on the terms of the original lease snd, fee aA 

that sinos neither Art. 116 not 184 applied to the case, arrears were recdvorable 
only for 3 years. 

Appeal from the decree of the Subordinate J adge’s 8 Cone 
of South Malabar at Calicut.in O. 8. No. 85 of 1899. be a 

The facts of the case eufficiently appear from the judgment, 
The Verumpattam Ohit for one year executed by the mortgagor 
to the mortgagee, after fixing the amount of rent and, providing 
for the payment of interest if-default was made in the payment of 
rent on the due dates, yound up as follows: “ It is hereby farther 
agreed that as my fight.over the properties mentioned in the 
schedule is pledged for ‘the abovementioned arrears of rent and 
interest subject to your mortgage right of Rs iced ‚They 
shall be realised by the sale thereof.” a 


A. No. 59 of 1900. 2 - i 8th. Fans 1001: , 3 


n? 4 


tar 
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V. Krishnaswams Atyar for appellant. Kutti Umma 
3 v. 
` K. R. Subrahmania Bastri for respondent. Madhava 
* Menon, 


The Court delivered the following 

JUDGMENT :—Under the mortgage itself the plaintiff is not 
entitled toany interest. There is no covenant to pay it. It is only 
the principal which he can claim on the footing of that instrument. 
Any other claim must rest on the Verumpattam chit. In terms that 
document implies nothing more than a lease for one year with the ad- 
dition of a clause giving the lessor a charge for the rent. Itis rent only 
which the lessor can recover under that document. ‘The question 
then i is whether on the 7th August 1809 the lessor was in a position 
to claim the arrears of rent accruing since the 20th Nevember 1887 
when the document was executed. Except as regards the three years 
preceding the former date, the suit must be barred by limitation 
unless it oan be shown that there was a charge so as to make 
article 182 of the schedule to the Indian Limitation Act apply — 
or that there was a registered contract so as to make article 116 
apply. Plainly there was no contract in writing registered to pay 
more than one year’s rent, and it seems equally clear that no charge 
is given except in respect of that rent, The last clanse is nota 
term of the lease as a lease which can be deemed to be imported 
with the: terms on which the leaseb is allowed to hold over, and 
moreover it is not shown that the plaintiff assented to the defend- 
ants remaining in possession under the term of the pattom chit, 
A charge must be expressed in writing registered and cannot be 
raised by implication. Itis- argued on the strength of Irudad 
Hasan Bhan v. Radri Prasad I. L. R., 20 A. 407 ‘that the two 
documents must be treated as one transaction and that therefore 
the'rent payable under the pattom chit must be treated as interest 
due by the mortgagor. The report shows that the two documenta ‘in 
that case were materially different from the documents in the pre- 
sent case and especially material is the circumstance in the present 
‘cabe'that the lease is in terms-a lease for one year only whereas in 
thé Allahabad case it was carefully stipulated that the lessee shotld 
not surrender so long as the mortgage was subsisting. 


Without questioning the doctrine laid down in that case, we 
do not think it can be applied to the case before us. We must 
hold that the plaintiff is entitled to the principal viz; Rs, 2,200 and 
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arrears of rent for throe years with interest thereon st the rate 
stipulated. 

The defendant has appealed only in respect of the difference 
between Rs. 8,784 and the amount decreed, namely, Rs, 2,863 by 
which amount accordingly the amonnt decreed must be reduced. 

The time for payment is extended to three months from this 
date, The lst respondent must pey the costs of this appeal and 
proportionate costs in the court below. The memorandum of objec- 
tions is diamisred with costs. ae 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Boddam, 
Charles - Bentinck Barclay and 

another de ... Appellants * in all appeals 
(Plaintiffs in all the 
suita). 


v. 
Robert Stanes and another . Respondents in all appeals 
. (Defendants in all the 
susis). ' 
Indian Trusts Act, Ss. 38, 85 and 72—Discharge of Trustes—New irustoes—Orde: to 
nao trustees io pay old trustes an amount— Fa: st charge on trust property—Deeree 

—~Keecutton—Regular swit. 

Where at the time of discharging a trastee, the court ordered the new trustees 
to pay z oertain amount to the discharged trustoe as a firat chargo on the trust 
esatateand such new trustee having refused to pay the amount unti) the discharged 
trusice gave an acconné of his managemani, this action was brought to recover she 
amount. 

Held, that the original order was not a decree of court executable as auch against 
the new trustee and that the smit was maintainable. 

Appeals from the decrees of the District Court of Conaire 
in O. S. Nos. 11, 13 and ]4 of 1899 respectively. 

The sotion was by the discharged trustees of a trust estate te 
recover amounts due to them from the estate. The defendanta 
denied their right to recover any smount until they had properly 
accounted for the period during which they were in management. 
At the time when the plaintiffs were discharged from trusteeship 
the court took some acoopnt and found that a certain sum was due 
to the discharged trustees. The order directed that the new 
trustees should pay the amount and stated that it was to be a first 


* A. Nos. 16 to 18. 6th February 190L 
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charge upon ‘the estate. The District Judge considered that this Barclay 
order was, within the meaning of the term as used in section 2 giano.. 
C.P.-C.,@ deoree and that the proper course for the plaintiff was 

to execute the decree ; and dismissed the suit. Hence this appeal. 

1- Barclay, Orr and David for appellante. 

-. K. Brown for respondents. 

t The Conrt delivered the following 


JUDGMENT :—We are of opinion that the order of the Dis- 
trict Judge is not a decree within the meaning of section 2 of the 
Civil Procedure Code, and ia not executable as such. The order 
does not direct payment by anybody. It is hardly conceivable that 
the District Judge can have intended to make the new trustees 
personally liable. The defendants raise by their written statement 
in the suits, among others, the main questions between the parties 
{though they are not clearly raised in the issues), namely, whether 
the plaintiffs are entitled to anything until they have accounted 
for. all sums that have come to their hands in the course of their 
trusteeship, and whether they have so accounted or whether at the 
date of the order of the District Jadge (the 6th December 1897) 
the defendants in the suits or the beneficiaries were entitled to 
demand any further account from the plaintiffs and can demand 
such accounts. We mast, therefore, allow the appeala, reverse the 
decrees of the District Judge, and remand the cases for disposal 
nocording to law, 





Present :—Mr. Justice Shephard and Mr, Justice Benson. D 


Kachi Yuva Oodayar ... xa ... Appellant* 
(let Defendant). 


v. 
1. Kachi Kaliyana Oodayar, and others... Respondents 
' (Plaintif and 
2nd Defendant). 


Impartible Zemındary—Nilitary Sorvice, exemption from—Sannad, constuction Kachi Yuva 
of—Grant of portion only—Settlement of Jamma, efect of Intention of Government sia 
—Resioration— Altered conditions, effect of Beceussion= Hinde Law—Jornt family Keon Kali- 


—8ui vicorship—Representation—Nophew and grand-nephou, Senior line, yana Ooda- 
yar. 


The exemption from Military Service and the grant of a Bannad cannot alier 
the impartible character of an ostate, nor does the grant of @ small territory with 
a nominal rent in Hen of a largo tract of country with a proportie nately large 
peiehoush, especially with the assent uf the grantos, alter the impartible character 
of the estate granted, whether some of the villages granted, furmed part of the old 
palayam or not. 

Where tho operative part of a Sannad mercly doclares the ,Jamma, tle Beu- 
nad is a mere settlement (and not a grant}. 

The intention of Government in making a grant and not the mode In which 
thal intention is given effect to determines the nature of the estate granted. Where 
the Intention was to restore an estate and with that intention a portion of the estate 
or a new ceetaic of leas value was granted with new oonditions:— 

Heid, that the characteristics and incidenta of the old estate altached lo the 
new estate exoept so far as the tenure might be altered by the Sannad. 


Raja Venkat Rao v. Court of Waids (I. L. B., 2 M. 128), Jaganatha v. Ramabhadra 
(I. L. R., 11 N. 888), Sn Roja Saituchorla Jaganadha Rase v. Sri Raja Satrucharia 
Ramabhadra Rasw (I. L R., 14 W. 244)—distinguished, and Dinaka:asams Sotupats v. 
Bhaskarasami Setwpaii (11 M, Ie J. R. 29) referred to. 


Where an impartible estate belongs to a member of a joint undivided family, it 
passes by survivorship on the death of its holder from his branch to the nert senior 
"branch ; and by the principle of reprosentation the eatale devolves on the nearest oo- 
parcener In the senior line in preference to the oo-parcener nearest in blood. A grand- 
nephew in the senior line is thus preferable to a nephew in the junior line. 3 
Naraganti Achammagaru t- Venkatachalapati Nayanicarw (I LiB., 4 M. 250) 


followed. 
Bubramania Pandya chokka Talavar v. Siva Subramanya Pila (L L. R, 17 M. 


318) commeniod on. 
= A. No, 114 of 1800 and other cases- - | 29nd March 1901, 
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Appeal against the decree of the District Court of Trichino- 
poly in O. 8. No, 29 of 1897. ` 


Sir V. Bhashyam Atyangar, C. Sankaran Nair, C. R. Tiru- 
venkatachariar, K. N. Aya. Atyar, and S. Srinivasa Asyangar, 
for appellant.” 


P. B. Sundara Atyar and A. 8. Paldiuhranmanid Aiyar for 
Ist respondent. 

The Advocate-General (J. E. P. Wallis) and V, Krishnaswami 
Atyar for 2nd respondent. 

The Court delivered the following 

JUDGMENT :—The principal question in the case is whether 
the estate now known as the Zemindari of Udayarpaliam is the 
partible property of the plaintiff's family or is held as an impartible. 
estate. The District Judge has found that the original palayam 
as it stood until the expulsion of the Ist defendant’s ancestor in. 
1765 was, like other palayams in the Carnatic, an impartible estate. 
Having read the evidence discussed by him and heard arguments 
upon it, we are of opinion that the conclusion at which he has arriv-. 
ed is right and that there can be no doubt that the palayam was 
up to 1765 held by one member of the family only not being sub- 
ject to the ordinary rule of Hindu law. 


The question regarding which there is thé chief contestis ies: 
ther, in view of the circumstances in which the sannad was granted 
in 1817, the estate comprised in that sannad came to be held by the. 
family on terms different from those on which the original palayam 
was enjoyed. The plaintiff's case is that the estate comprised in 
the sannad was an entirely new estate, and that the quality of: 
impartibility was never attached to it. The main grounds for this 
contention are that from 1765 till 1817 the Zemindari was not, it is 
alleged, in the possession of the family at all, and the estate granted 
in 1817 comprised only part of that which the former Poligars had 
held. It is urged that a new grant was made cf free grace to the 
Istimirar Zemindar and that there was no intention that he should 
take 'it with the incident of impartibility which attached to the old 
palayam., What little is known of the palayam prior-to July 1801 
is contained in Mr. Wallace’s Report of 80th May 1802. From 
this it appears that the Poligars of Arialore and Udayarpala-- 
yam had held uninterrupted possession of their respective palayams: 
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from very early times until after the siege of Madura in 1765, when Kachi Yuva 

they were expelled by the Nawab of the Carmaticand fled to Mysore. acs ara 

It further appears that with Hyder’s sid, they returned in 1780 Kachi Kall- 
yana Ooda- 

and droveout the Nawab’s amildars and held “ precarious posses- yar. 

sion” of their palayams until 1788 when they were won over to 

support the Company, and that during the first assignment of the 

revenues of the Carnatic to the Company in 1785, they were re-placed 

in posseasion of their palayams as renters, but, having failed to pay 

their kist punctually, were imprisoned and the management of the 

pslayams was entrusted to one of the chief servants of the Poligar 

of Udayarpalayam until the country was restored to the Nawab. 

In 1798 the Company again assumed the control of the country, and 

during this period, which is referred to by Mr. Wallace as the 

second assignment, the Poligars again held possession as renters 

under the Company. The Poligar during the period from 1765 to 

1792 was the father of the Istimirar Zemindar. On his death in: 

1792 he was succeeded by the Istimirar Zemindar’s elder brother 

of the half blood who died in 1801. In 1798, Mr. Wallace goes on 


_ | tosay that Chinnia Mudali became the manager and that a monthly 


allowance of Rs. 1,000 was made to the Poligar who also retained 
his allowance as Kavalgar and his cumbatum lands. In an earlier 
letter of Angust 1801 Mr. Wallace had spoken of this Chinnia’ 
Mudali 98 a mortgagee. There is no further evidence as to 
the terms on which he held. In the same letter Mr. Wallace 
points out that whatever was the reason for the expulsion 
of the Poligars by the Nawab in 1765, it was, in fact, disregarded 
by the Company’s Government for, as he says, “ During the assign- 
ments of the country the Poligars were restored to every degree of 
power which our temporary authurity over the Carnatic and south- 
ern provinces admitted of our conferring in acting thus.” The 
fact that the Poligar retained his position as Kavalgar appears from 
other documents, 6. g., Exhibita I and II, dated respectively 1792 
and 1797, as also from later documents. That he was not in actual 
possession of the palayam lands but held his fort only when the 
Company took possession of the country in 1801 seems abundantly 
clear. But what precise canse led to his deprivation and whether a 
temporary dispossession or an absolute forfeiture was intended by 
the Nawab is matter for conjecture. What is clear is that on both 
occasions when the Company had the power to. do so, they re- 
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instated him in posscssion as renter, and when Chinnia Mudali was 
in possession for a short time, the Poligar received an allowance and 
also retained throughout the office of Kavalgar with its emolu- 
ments. m= ; 

. Some stress is laid, on the way in which the -palayam ‘is dealt 
with in the treaties, of 1787 and 1792. In the latter treaty it does 
not appear in the list of estates, the peishoush of which is by the 
5th article assigned tothe Company. It is mentioned in the second 
schedule containing a list of the districts, the management of which 
the Company was in certain events anthorised to assume. ‘Then it 
is associated with Trichinopoly, the phrase being “Trichinopoly 
including Worriorpollium and Arialar.” It will be seen from the 
language of Mr. Wallace’s letter. of 10th August 1801 that at that 
time the palayam was not considered part of the district of 
Trichinopoly, .It would have been s strong point in favour of the 
defendant if the palayam had been mentioned in the first schedule, 
and the omission of it is certainly a point to be noted against him. 
But the point is of no great importance, because there is no 
certainty that the enumeration of the palayams given in the first 
schedule is an exhaustive enumeration. By the former treaty of 
1787 palayams as well aa other lands were pledged to the Oom- 
pany. ‘That seems clear from article 5, yet the schedule mentions 
no pslayam by name except Worriorpslayam, while itincludes the 
provinces of Trichinopoly and Madura. If there were palayama in 
Trichinopoly snd Madura other than those mentioned in.the first 
schedule of the second treaty, then it would seem that those pala- 
yams must have been intended to be included in the second 
schedule. Otherwise it must be supposed that the Company gave 
up in 1792 some of the security.which they had under the earlier 
treaty, which seems highly improbable. Altogether,.we do- not 
think that the treaties throw any new light on the question. We 
know from. other sources that in 1787 and 1792 the Poligar was 
not in actual possession. On the 81st July 1801 the final treaty 
was concluded with the Nawab and a proclamation of even date 
announces to all Zemindars, Poligars and Cavalgars, &c., that the 
Government of the country and in particular the right of collecting 
revenue has passed to the Company. In December of the same 


-year, further proclamation is issned dealing with the. matter 


of disarmament and:also announcing. the-intention. of introducing 
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a system of permanent assessment. ‘Meanwhile, Mr. Wallace Kachi Yava 

had taken charge of the district of Trichinopoly, and he writes Caters 

several letters which are filed—the last dated in December refers Kachi Kali- 

to tho fort occupied by the Poligar. Tah Geen: 
On the 2nd January 1802 Mr. Wallace announces the death 

of the Poligar, and after describing the unsettled state of the 

country, he concludes by asking for orders as to the manner in 

which he is to regard the Poligar’s brother, “ whether as successor 

to the claims of the deceased or not.” The answer to this 

letter from the Government is contained in a letter of 27th Febru- 

ary 1802 referring to the abovementioned proclamation of Decem- 

ber, dealing particularly with the question of disarmament, and in 

conclusion declaring the intention of Government to “ appoint the 

brother of the late Poligar of Udayarpalayam to succeed to that 

palayam on a Zemindari tenure” and desiring that the usual sannad 

may be prepared and sulmitted. This, itis said, is in conformity 

with the principle of the Company’s Government and agreeable to 

the recommendation of the Board. On the 8th March 1802 there 

is another letter from the Board to Mr. Wallace direct, informing 

him that the Poligar’s brother is to be re-instated the palay am as 

“soon as a sannad of investiture can be prepared.” 


From these letters it would appear that the intention at the 
time was to effect an immediate and complete re-instatement of the 
Poligar, the preparation of the sannad being regarded as little moro 
than a formal condition. On 80th May 1802 Mr. Wallace writes 
the report which has already been mentioned at length. His 
opinion is in favour of restoration. That, in his view, is the policy 
which justice and expediency dictate, but he doubts the wisdom of 
immediate restoration, apprehending consequent want of security 
and protection to the people of the diatrict. He proposes as 
a temporary measure monthly allowance of Rs. 1,000 to tho 
Poligar. 


The proposal of Mr. Wallace is forwarded by the Board to 
Government with their approval. In July—in which month the 
Regulation XXV of 1802 was passed—the Government deal with 
the matter,of the Poligars in a letter, dated the 17th.. It 
sbegins by stating that any expectations. entertained by. Poli- 
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gars must be founded on the presumed lenity and moderation 
of the Government and refers to the scheme of permanent settle- 
ment announced in the proclamation of the ist December 1801 
and to the need for an inquiry into the value of the lands 
with a view tothe commutation for military services formerly 
rendered. In the result it states that pending the necessary 
inquiry ten per cent on the net revenue of the palayam is to be 
paid to the Poligar. The purport of this order is communicated to 
the Collector in a letter ot the 12th August 1802. The allowance 
of 10 per ceni. with arrears form the date when the Carnatic was 
ceded to the Company was sanctioned; and from that time the 
Poligar must have recived the allowance remaining algo in charge 
of his kaval duties. No change took place til] 1814 when the 
question was re-opened by the Collector and the Board. The pro- 
posal then made is to grant to each Poligar a jaghire bringing in an 
average of 38 per cent. of the average gross collection and to be 
assessed in the sum of a hundred pagodas as a nominal rent. The 
Collector is instructed to ascertain the views of the Poligars. At the 
same time it is said that the Board does not mean to depart from 
the intention communicated to the Poligars, $. e. the intention to 
restore them to the management of their palayams under a new 
arrangement. Í 


The Collector’s report announcing the Poligar’s consent is 
dated the 8th September 1814. Before March 1816 another 
proposal seems to have been made, for, in that month the 
Government sanctions the plan by which each Poligar was to have 
a ousbah yielding 10 per cent. of the gross collections and it is 
stated that the Poligars had assented to the plan. In Decem- 
ber 1816 the Collector sends to the Board a report and ‘asks 
for further instructions as to Udayarpslayam. In this report he 
mentions that the Poligar had been receiving star pagodas 
8,117-38-32, of which 4,073-24-10 were received on account of 
Kavali maniems and cannevery. On the 2nd Jannary 1817 the 
Board give the required instructions, directing that the value of the 
villages to be given over to each Poligar is to be equal to the aver- 
age gross amount of the Poligar’s income from whateover source 
derived. In this letter it is expressly said that the villages were to 


-hbe given on seminduri tenure, the idea of a jaghire having been 
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abandbned. Thee instructions being approved by Government, & Kachi Yuva 

conditional sannad was at last granted on the 28rd December 1817 overs | 

and the Poligar was put in possession. wei SEN 
Before dealing with the questions which arise on the proceed- Je. 

ings of Government between 1802 and 1817, it may be convenient 

to narrate the events which happened after the granting of the 

sannad, taking first, proceedings other than suits. For, reliance is 

placed on these facts as indicating the manner in which the estate 

was treated alike by the authorities and by the members of the 

Zemindar’s family. 


In May 1828, the Board directs the Collector to send up a 
report giving s list of all the ancient Zemindaris in his district not 
including those created in conformity with the principle of per- 
manent settlement, “ but only such as are held by the representives 
of ancient samasthanams whether now known by the name of Ze- 
mindars, Poligars,”’ &., and in reply the Collector names Udayar- 
palayam and describes it acording to a tabular form. It may 
have been a mistake on the Collector’s part—though a mistake 
ag to so recent an event is not likely—but it does not appear 
that the mistake was corrected, and we find that in December 1821, 
the Collector had been asking for and presumably had received any 
grant, parvana or sannad relating tothe Zemindari which the 
Zemindar was able to furnish. In August 1885 the Istimirar 
Zemindar dies. The Collector reported the fact to the Board and 
the recognition of his eldestson. He also informs the new Zemin- 
dar that a day has been fixed for the installation and that direc- 
tions have been given with regard to the honours to be paid by 
the Devastanams. The Collectors proceedings are confirmed 
by the Board. In the same month of August an arzi was sent 
to the Collector complaining of the order passed by the Collector 
' und alleging that the petitioners, viz., the younger brother of the 
new Zemindar, the plaintiff's father, and bis mother, were entitled 
to the Zemindari inasmuch as they had set fire to the corpse of the 
Istimirar Zemindar, A custom to that effect is alleged, it is not 
stated in what manner the petitioners are entitled to enjoy the 
yemin and nothing more is heard of the petition. The second 
Zemindar died in January 1886 leaving an only son, an infant, on 
whom, in the Colloctor’s opinion, the estate legally devolved. In 
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June, the Collector recommends that the estate be taken in charge 
of the Court of Wards, assigning aa one reason the hostility of the 
two brothers above-mentioned. These brothers, he says, are entitled 
to receive some support from the estate. There recommendations 
are approved by the Board and by Government. And accordingly 
on the 28th June the Collector informs the elder of the two brothers 
what sum will be allowed for them, for their mother Oppayi, and 
for plaintiff's grandmother. A turther report on the matter was 
sentin August: In 1842 the third Zemindar dies and his unole, 
the elder of the two brothers, is recommended eas his successor. 
He is accordingly put in possession of all the property. 


Again an arrangement'is made for the maintenance of the 
other members of the family including the younger of the two 
brothers and the plaintiffs father. Before this was done thero 
appesr to have been petitions submitted by Oppayi and by Subbam- 
mal, both of which were rejected. In 1848 after the fourth Zemindar 
had come into possession he is adjured by the Collector to make a 
proper arrangement with Oppayi, and in 1850 and 1852 similar 
reinonstrances are addressed to him with regard to his brother’s 
maintenance, 


The first litigation of which we have evidence arose from a 
claim made against the Istimirar Zemindar just before the sannad 
was issued. The plaintiff apparently was a member of a younger 
branch of the family and he had proviously in 1812 claimed maim- 
tenance out of the 10 per cent. allowance made to the defendant. 
The actual claim was for a moiety of the same allowance and it was 
rejected on the ground that the Zemindari was one of those in- 
heritances which, according to the usage and custom of the country, 
waa not divisible into shares. This is the solitary instance in which 
such a claim has been made. In 1881 a suit was brought against 
the Istimirar Zemindar by Janaki, representing her son, for majnte- 
nance. The defence was the alleged illegitimacy of the plaintiff's 
father, but without trying this question the Sadr Adaulat dismissed 
the suit on the ground that the Zemindari was the self-acquired 
property of the defendant. In 1855 Rajammal, the third wife of 
the Istimirar Zemindar, sued for maintenance, the defendant being 
the fourth Zemindar. One of the defences was that the plaintiff 
had not been legally married, but the Sadr Amin allowed the claim 
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on the ground that other widowed ladies in the family received Kachi Yuva 
maintenance. There was an appeal to the Sadr Court which ye 
was dismissed. In 1860 the plaintiffs father brought a suit S TE 
against the fourth Zemindar, there was an sppeal and a second yar. 
appeal, the result of which was that the Civil Judge was directed 

to find what amount of maintenance was payable and the decree 
finally made was confirmed on appeal by the Judicial Committee. 
The judgment in this appeal is putin by the plaintiff, apparently 
for the reason that it was assumed therein that the Zemindari was 
the self-acquired property in the hands of the Istimirar Zemindar. 

The last suit was brought in 1887 by Periasami, the plaintiff's 

elder brother. Being a minor, he sued by his mother as next 
friend. By the sanction of the Court the matter was compro- 
mised on the terms that the defendant should pay for the sup- 
-port of the plaintiff and his two brothers the sum of Rs. 8,000, 
and for the future quarterly sums of Rs. 2,250 and a further 
sum of Rs. 80,000 for costs and past maintenance. The 
decree declares that the lst defendant as belonging to the 
senior branch of the family and as heir according to usage 
shall possess the zemin and the property attached thereto. On the 
same day a release was executed by the mother on behalf of her 
three sons, This decree was executed and moneys due under it 
were received by the mother as long as Periasami was a minor and 
afterwards by Periasami himself till 1897. Periasami died in April 
1897 and the present suit was filed in November. It will be 
observed that during this long period of 80 years, from 1817 to 
1897, there is nothing in the action of the Government officers or of 
the members of the family to suggest that the estate was the partible 
property of an undivided Hindu family, while there is much to 
indicate that they regarded it as an impartible estate. There were 
during that time four successions to the Zemindari and there were 
coustant petitions, disputes and suita with regard to the amount of 
maintenance which the Zemindar ought to allow to various members 

of the family, yet in no case was a partition claimed, though the 
sons of the Istimirar Zemindar were living apart from, and were 
hostile to, each other. The plaintiff's mother was advised in her 
suit (22 of 1886) by two of the most eminent Hindu lawyers in 
Southern India (now Sir Subrahmania Aiyar and Sir Bhashyam 
Aiyangar), It is difficult to believe that she would have agreed to 
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the compromise and release offectod in that suit on bohalf-of her 
sons, and that none of the othor members of tho family would 
have claimed a partition during so many years, oxcept on. tho sup- 
position of a general bolief in the family that ki estate was, im- 
eae i ooog 


f f : ate 

: “The arguments on both sides turned mainly on the effect of the 
action of the anthorities between 1801 and 1817, and two, questions 
wore discussed. What was the intention of Governmont in. 4802 
and was thoro any chango of that intention in 1817? It is argued 
that if in 1802 it was intended to restore the ‘palayam us it stood in 
former times, thero was in lator yoars a chango of mind on the patt 
of the Govornment, and the final rosolution at any rate was to 
create a perfectly now estate. Whatever may have been the in- 
tention of Government in 1802 with regard to the question of im- 
partibility, we can find nothing in the evidenco to justify tho idoa 
that there was any such change of intontion ns is suggosted, The 
deformination of Government had been communicated to the poligar, 
probably in the courso of the year when it was formed, From that 
determination the Board expressly declares that there was no in- 
tention to depart. It was only after consultation with the poligar 
that the plan conceived in 1814 was to be worked ont, and as we 
have seen the final arrangement was made with the poligar’s assont. 
The professed object of the Board was to give the poligar 
an “equivalent to the benefit expected to be derived under the 
Zemindari tenure.” Instead of being put in possession of a large 
tract of country which, as the Board feared, the poligar would not 
be competent to manage, and having to pay a proportionately large 
peishoush, he was to have a smaller territory charged with a nomi- 
nal rent only. There was certainly a change in the mode in which 
the resolution of 1802 was to be carried into effect, but it was a 
change made with the poligar’s consent and otherwise the resolu- 
tion was allowed to stand. The fact that some of the villages 
included in the old palayam were not included in the Zemindari is, 
in this view of the case, immaterial. They were excluded because 
the poligar agreed to give them up in consideration of easier terms 
in regard to peishcush. When itis objected that the poligar was 
accepting the equivalent of only 10 per cent. in lieu of the 88 per 
cent. which, if the whole palayam had beon restored on the ordi; 
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“nary terms ho would havo roceived, it must be rememberod- that Kechi Yuva 


out of the 33 por cent. the Zemindar would have had to meet the eae 


v. 

Kachi Kall- 
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-oxpenses of managoment of tho whole palayam and also tako the 
-risk of bad seasons, beiug at the same time always chargeable with 
tho 66 por cent. payable to the Government amounting to about a 
lakh of rupees. Evidently it was thought that when these things 
wore takon into account thé Zemindar would not receive much 
‘more than 10 per cont. nett, for, the Board on the 12th May 
‘814 say that a jaghire bringing in something moro than thoir 
‘present allowanco would be sufficient. It is clear that the Board, 
as far at least as their expressed intention went, did not mean that 
the Zemindar should be worso off pecuniarily than he would havo 
boon if put in possession of the whole palayam. In the result the 
villages included in the sunnad were estimated to yield a sum 
‘slightly exceeding the amount which the poligar had been receiving 
on account of the 10 per cent. and in addition wore included vil- 
lagos snfliciept to bring in a sum equal to tho average annual 
amount of the kayal collections. 


_  Thoro is nothing, as far us wo oan goe, in the terms of the 
sannad to justify theidea that anything beyond a settloment was in 
contamplation, The roferenco to “formor privileges” probably 
had rogard to tho kaval foos hitherto enjoyed by the Zomindar and 
porhaps also to the lands “relinquished” by him in accordanco 
with the Govornmont Ordor of the- 20th March 1816. Excopt 
for this rofcronco, tho instrument is not materially diffcront from 
that which was given in tho Devarakotia case. Tho operative 
part of tho instrument beginning with the third paragraph moroly 
doclares tho pormanont annual jamma which has boon fixed on the 
Zomindari. 


No ovidonce is adduced as to the reasons for the delay in offect- 
ihg » scttlement with the poligar. Itis not shown that anything 
occurred to make the Government alter its mind. It can only be 
inforrod that, having rogard to the condition of tho country and 
porhaps the charactor of the poligar, the authorities did not think 
it prudent to lay upon him such a large responsibility as the pos- 
session of the whole palayam assessed in the ordinary way would 
have involvod. The inclusion of villagos on account of tho Kaval 
fees therotofore onjoyod is nota fact which can be used against the 
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Zemiudar. The functions of kavalgar had boen attached to the 
office of Poligar and ho had boen romunorated by foes or lands. The 
Government might have resumed the lands or withheld the emolu- 
ments and dispensed with his services. Their rocognition of the 
Zemindar as Kavalgar up to 1816 and the compensation made to him 
shows the desire of Government that the Zemindar’s pecuniary 
position should not be prejudicially affected. 


Going back to the circumstances in which the Resolution of 
1802 came to be made, we have now to consider whothor at that 
time the Government had it in mind to altor the incidents of the Poli- 
gars tenure as botween himself and the members of his family. The 
principles of the Company’s Government in obedienco to which the 
Government acted in regard to the Poligar included the cessation 
of the military service formerly required by the Poligars, the assu- 
rance of immunity and of security of tenure to the Poligar and othor 
inhabitants and the establishment of a system of permanent assess- 
ment. On those principles the Government assorts that it intends 
to act notwithstanding that in their opinion the Poligar could not 
claim such treatment as a matter of strict right. It must be ro- 
membered that, according to the view then entertained, the tenure 
of Zemindars generally was regarded as scarcely conveying any idea 
of property in the soil (see paragraph 4 of instruction to Collector, 
page 818, fifth Report, and also preamble to oe XXV of 1802, 
Merangee case, L. R. 5. I. A. 810). 


We, however, find that the Company’s Government consistont- 
ly and continuously admitted the claims of the Poligar asa matter 
of justice, if not of strict legal right. When they had temporary 
authority during the two assignments thoy had rostored the Poligar 
to all the power andauthority in the palayam which, at the time, they 
could givo. When Chinnia Mudali was temporarily in possession 
(under circumstances which are not explained) thoy secured him an 
allowance of Rs. 1,000 per mensem, “and from the day the Carnatic 
was ceded to the Company” he was paid “an allowance of 10 per 
cont, on the net revenue of his palayam.” 

The allowance of 10 per cent. on tho net revennesis consistent 
with the view that the Poligar’s right was acknowledged in fact, 
for that was the usual allowance made to Poligars or other ancient 
landholders during the pendency of an onquiry as to the amount of 
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pesheush which should be charged on thoir ostates permanently Kachi Yura 
and entorod in the sannads which were thon being prepared for all ada 
ostates in order to carry out the policy of the permanent settlement. a Ona 
THs appoars from paragraphs 41 and 42 of tho instructions above- yor. 
mentioned (page 827, fifth Roport). If immediately after the ordor 
of February 1802 the Poligar had been put in possession and a 
sanad issued under the Regulation of that year, and still more if, 
asin the Hunsapur case, no sannad has been issued, it could hardly 
be suggested that there was any intention to alter the impartible 
character of the estate. Tho exemption from military service and 
thc granting of a sannad certainly could not be deemed to indicate 
such intention. What difference then can it make thatthe Poligar, 
noz being put actual posseseion, was for fifteen years after the 
intended rostoration had been announced and treated as a land- 
ho der with whom a settlement had yet to be made ? The argument on 
thc plaintiff's behalf must be that the withholding of possession justi- 
fios the inference thatthe Government intended to alter the charactor 
of tho estate or mako a new grant. With that argument we have 
already dealt. To us it appears more reasonable to hold that the 
Government recognizing the claims of the Poligar, and intending 
ultimately to give full effect to them, never considered the ques- 
ticn of impartibility, and therefore must be taken to have intended 
that, except so far as the tenure might be altered by the saunad, the 
pror state of things should continue, The Nusvtd case on which 
rekianoe,was placed is distinguishable from the present in moro 
than one respect. There, for the period between 1798 and 1802 
no member of the family was in possession, apparently their right 
were altogether in abeyance, it is not stated that any allowance was 
received by any of Narayya’s sons. In 1802 six pergunnahs, being 
only a amall part of the original Zemindari, woro granted to the 
second Ramachandra, while the larger part of the Zemindari was 
granted to the eldest son in whose hands the whole Zemindari had 
bcən in 1798. ‘Obviously in this case Ramachandra took a new 
oste, though it might have been otherwise with the eldest son as 
to whose case the Judicial Committee refrained from expressing any 
opinion. In addition there was evidence of conduct subsequent to 
1&2 indicating the opinion prevailing in the family, whoreas in the 
present case all the evidence of that kind points to the opinion 
that impartibility is the rule, This latter observation also applies 
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to the Meranges case. ' There a complete break in-the possossior of 
the family had lasted from 1760 till 1795, whon Gangaray, a mami- 
ber of the elder branch of the family, was put in possession, Beyond 
that fact there was nothing on which to found the conclusion tliat 
the Government had in viow the creation of animpartible Zemincari 
(Jagannatha v. Ramabhadra, I. L. R., 11 M, 885, Sri Raja Sanu- 
charla Jagannadha Razu v. Sri Raja Sairucharla Rumabhadra 
Rasu, I. L. R., 14 M. 244). And thore was evidence relating to what 
happened in 1885 which, in the opinion of the Committeo, clearly 
negatived any such intention. Much the same.arguments scem to 
have been used in the Ramnad case as were used before us.. Tero 
also Mangaleswari, in whose favour a formal declaration was made 
in 1795, was not put in possession for some years and then oaly 
when she had executed a muchilika. There was not even any evi- 
dence that the Company had paid her the nott profits of the estate 
for the period during which it continued in their management. 
Mr. Justice Mutiusami Aiyar considered that these circumstames 
did not serve to show that the quality of impartibility was intead- 
ed to be affected. There was in that case a change of tenant end 
the military character of the tenure was of course abolished ; there 
was also from the first an intention to fix a permanent peishowsh. 
But Mangaleswari was recognized as successor to tho palayaput 
and no new ostate was granted. Mr. Justice Muiiusams Atycr’s 
observations hold equally good as applied to the prosont case— 
though no doubt thore were other circumstances in the Ramrad 
caso on which the judgment was rested. 


Taking all the evidence together up to tho date of tho iso 
of the cannad, we aro unable to agree with the conclus on 
at which, the District Judge arrived. Nor can we accede 
to the contention that the case must be treated on the fot- 
ing that the Palayam was wholly lost to the Poligar’s familly 
before 1801 and that accordingly an entirely new grant vas 
made in 1802. Thereis no evidenceof any definite confiscaton 
of the estate by the Nawab, and the conduct of the Company bef=re 
1801 shows that, so far from holding that a confiscation had taEen 
place, they did their best to give effect to the Poligar’s claims. 
In February 1802 the resolution of Government is explicit—the le te 
Poligar is to be sucoeeded in the palayam by his brother—and 
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from that timo the latter roceived what was supposed to be tho net Kachi Ynva 
income of the ostato with arrears “ from the day the Carnatic was or 
cedod to tho Company.” There was, in effect, a restoration of tho bie G 
ostate, and unless it can be said that that act was cancelled by the yar.. 
subsequent prococdings of Government and a forfeiture was suffered, 

we fail to understand how the villages ultunately -included in the 

sannad can be said to have been granted as a mere mattor of grace 

in 1817. Wo have already given our reasons for holding that the 

change of mind on the part of Government did not go the length 

of amounting to a cancollation of thoir resolntion of Fobrnary 1802 

or to a confiscation of the estate. In our opinion the question of 
impartibility must bo docided in no other way than it would havo 

had to be docided if a sannad had been granted on the’ ordinary 

torms m 1802. Regarding the qnestion in that way, considering 

tho ovidonce as to onjoyment of tho old palayam, and the evidonce 

as to what has ocourred with regard to the enjoymont of tho 
Zomindari since 1817, we think it is sufficiently proved that as the 

old palayam was impartible, so it was intended that the Zomindari 


should be impartible. 

The plaintiff, however, contends that even if the Zemindari is 
impartible he is entitled to succeed Kalyana Rangappu, the fourth 
Zcmindar, who died in 1885, in preference to the lst defendant 
who, in fact, succeeded him. The relationship of the partios’ is 
shown below. 

Istimirar Zemindar, 








[ | | 
tst wifo (no issue). 2nd wife. 3rd wife. 
- edan 
Vijia Rangappa , 
died 1888. 
———/ ,. fo D 
( Periasami Plaintiff 2nd Deft. 
See on died April1897, : 


Kalyana Rangappa, Prasanna 
. Ath Zemindar, Rangap 
died 1885. diod 1868. 
| 
Muthu Vijaya died 1878. 


ist defendant, 


Kachi Yuva 
Oodayar 


v. 
Kanohi Kali- 
yans Oodn- 
yar. 


` 
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The plaintifi’s contention is that he, being a son of the fourth 
Zomindar’s brother, is, notwithstanding that he is a brother of the 
half blood, in a nearer class of heirs than the lst defendant, who 
is a grandson of the fourth Zemindar’s uterine’brother; and that 
being in the nearer class he is to be preferred to the lst defendant 
who is in a more remote class. i 


In support of this contention he relies on the decision of the 
Privy Council in the Tipperah case (12, M. I. A. 528) and on the 
decision of this Court in Subramanya Pandia v. Sivasubramania 
(T. L. R, 17 M., 816). The short answer to this contention is 
that the Tipperah case, as has been already pointed out by this 
Court (I. L. R., 17 M., 880), was decided with reference to the law 
of the Daya Bhaga which does not recognise survivorship as deter- 
mining the devolution of property, and is thus not applicable to this 
Presidency where the law of survivorship, as recognized by the 
Mitakshara, prevails, and is a determining factor in tracing the 
descent of impertible property in an undivided Hindu family. This 
was expressly laid down by Turner, O. J..andSir Muttusami Aiyar, J., 
in the case of Naraganis v. Venkatachulapats (I. L. R., 4 M., 250) 
where they relied on an earlier decision of this Court in Ramayya 
v. Ranganayakamma (unreported) and on certain observations of 
the Privy Council in the case of Katama Nachiar v. Rajah of 
Stvaganga (9, M. I. A. 598). Inthe case of Naraganis v. Venkata- 
chalapats the competition was between a junior uncle of the last 
Zemindar and a grandson of a senior uncle, and the latter was held 
to have the superior right. The Court laid down this broad rule, 
“ When impartible property passes by survivorship from one line 
to another it devolves not necessarily on the co-parcener nearest in 
blood, but on the nearest co-parceher of the senior line” (p. 267). 


Applying this rule to the present case, it is clear that the lat 
defendant is the nearest co-parcener of the senior line and there- 
fore takes in preference to the plaintiff who belongs to the junior 
line. The plaintiff contonds that a different principle was laid down 
by this Court in Subramanya Pandya v. Sivasubramanya (T. L. R. 
17 M., 825), but it may be doubted whether under the principles 
there laid down the plaintiff would have » preferable title to the 1st 
defendant for, in an nndivided family like the present, nearness 
of blood is immaterial. The principle of representation places the 
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Ist defendant and the plaintiff in the position respectively of their gach! Yuva 
-grandfather and father and therefore equally near to the deceased odeyer 
Zemindsar (apart from any question of the half- -blood), and that Kachi Kali- 
being so, the 1st defendant being senior in age to the plaintiff, Far aay a 
would take the impartible property in preference to the plaintiff. 

‘However that may be, this Court in deciding the case of Subra- 

manta Pandaya (I. L. R., 17 M., 316) did not overrule or dissent 

from the decision in Naragants v. Venkatachalapats, and we think 

that we are bound by the latter decision which isin accordance 

with still earlier decision of this Court. 


We hold therefore that the lst defendant is entitled to suc- 
ceed to the impartible estate in preference to the plaintiff, 


The plaintiff, however, contends that certain portions of the 
property claimed in the plaint are not included in the impartible 
estate, but are partible property to a portion of which he is entitled 
notwithstanding our decision in regard to the impartible estate. 


With regard to the lands in Schedule A attached to the plaint, 
the District Judge has found that they all form part of the Zemin- 
dari, except the two villages (item 28) of Mavatiruppu and Vanda- 
yirnppu. These were originally acquired by the Istimirar Zemindar 
and the District Judge finds that two-thirds of these passed from ‘ 
Zemindar to Zemindar, and one-third was sold by order of the court 
and passed from the family for a time, but was re-purchased by the 
4th Zemindar in 1878. In all cases the purchases were presumably 
made from the Zemindari funds. The District Judge thinks that 
the one-third re-purchased by the 4th Zemindar was intended to be 
incorporated with the two-thirds which had passed from Zemindar to 
Zemindar, and heis of opinion that these two-thirds should be held 
to be partible property because the 4th Zemindar in his suit to recover 
one-third from the purchaser in the court sale treated the property 
as partible. We do not, however, think that this is a correct view. 
The Zemindar first claimed the property as part of his Zemindari and 
it was only when this claim was disallowed that he tried the other 
plea and treated them as partible. The original plea of the Zemin- 
dar is certainly as likely as is the later plea to becorrect. The onus 
lies on the plaintiff to show that the property is partible. This we 
think he haa failed to do. ‘he manner in which the property was 

o 
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acquired and passed from Zemindar to Zemindar, leads us to the 
conclusion that it, as well as the other property in Schedule A, are 
all part of the Zemindari and passed with it to the 1st defendant. 


Having found that the Zemindari is impartible, and that there 
is no partible property, itis unnecessary to decide the questions— 
which are, in the main, questions of law—which would arise if the 
estate were partible. 


In view, however, of the possible result of an appeal to the 
Privy Council, and with a view to prevent possible future litigation, 
we think it is necessary to record our finding as to the validity of the 
will of thelate Zemindar. On that issue the District Judge has 
unfortunately omitted to record a definite finding. The Judge 
finds that “the Zemindar knew what was in the draft and fair copy 
and approved them, though he was not the first to originate the 
idea of disposing of the property in the way he has dealt with it ;” 
that on the 20th June he must have had sufficient conscious- 
ness to know what he was doing and did know that he was 
signing a will. He rejects the evidence of Bhujanga Row in 
so far as it states that the fair copy was not finished till 
the morning of the 20th. He believes the Deputy Collector’s 
evidence and does not say he disbelieves Rangasami Aiyangar 
though he considers him not a very trustworthy witness. 
It is somewhat difficult to understand what doubt was left in 
the mind of the Judge, since it was not alleged and certainly 
not proved that the execution of the will, of which the testator is 
found to have known the contents, was obtained by undue influence. 
lt need hardly be said that itis quite immaterial that the Zemindar 
acted upon suggestions made to him by his friends and relations in 
framing the will, provided that he knew what he was doing and 
was not subjected to any improper influence. Apparently the 
Judge’s suspicions were aroused by tho language used by the 
Deputy Collector and the witness Rangasami in their two letters K 
and M. It is suggested that Rangasami, while on the 16th writing 
tothe Deputy Collector about some rumoured plot to get a will 
executed, was afterwards gained over by the plotters and induced to 
assist in obtaining the execution of the will signed on the 20th. 
There is no evidence to support this suggestion; and itis quite 
inconsistent with the conduct of the witness Rengasami taking 


PART Vu. ] THE MADRAS LAW JOURNAL REPORTS. 209 


the will to the Deputy Oollector for his criticism, If Rangagami is gaon Ai 
to be believed as to what took place in the Zemindar’s presence ae cis 
elsewhere on the 18th and 19th June, itis perfectly clear that the Pe 
will was approved by the Zemindar, Indeed, the Judge finds that 7*- 

to be the case, but be does not observe how Rangasami is corro- 

borated by the Deputy Collector. We accept the ovidence of 
Rungasami as to those events. It is not suggested that there is 

anything in the dispositions of the will to justify suspicion, On 

the whole we are of opinion that the issue as to the will must be 

found in the 1st defendant’s favour. 


The plaintiff can have no claim to the property acquired by the 
4th Zemindar. It was disposed of by will, and that will we have 
found to be valid. 


Lastly, the plaintiff claims that if the estate is impartible and if 
ist defendant is entitled to hold it, he (the plaintiff) ought to get an 
allowance for maintenance of Rs. 2,000 per mensem and Rs. 10,C00 
for marriage oxpenses. No argument was addressed to us with 
regard to the claim for marriage expenses. The District Judge 
considcred the claim for maintenance wae exorbitant and allowed 
the plaintiff Re. 250 per mensem, that being one-third of the sum 
allowed for the plaintiff and his two brothers under the compro- 
mise in O. 8. 22 of 1886. The lst defendant objects to this sum as 
excessive. He wishes it to be reduced to Rs. 150, but we think 
that itis 8 reasonable sum to allow for the reasons stated by the 
District Judge in paragraph 74 of his judgment. 

The result of these findings is that the appeals are all allowed 
and the suit is dismissed, except so far as regards maintenance 
payable to the plaintiff by the let defendant. Plaintiff will 
have a decree for this maintenance charged on the property in 
Schedule AI including arrears from the date of the plaint payable 
according to the dates in Exhibit 82 (E). Plaintiff must pay all 
the costa of the litigation, except on the amount of maintenance 
recovered by him in Appeal No. 114 of 1889. He is entitled to costs 
on this amount from the Ist defendant, Subject to the above 
exception all the appealsare allowed with costs. 


Kachi Yuva 
Oodayar 


v. 
Kachi Kali- 
yana Oods 
yar. 


4 


poen agma 


v. 
Ramachan- 
dra Tevar, 
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These appeals having been posted again on Thursday, the 2nd 
day of May 1901, for being spoken to, the Court delivered the 
following further 


JUDGMENT :—The plaintiff's Memorandum of Objections is 
dismissed. Include as costa payable by the plaintiff the costa on 
Rs. 6,180-11-3, being the costs incident to the first and second 
grounds of the Memorandum of Objections. 

The Advocate-General, on behalf of the 2nd defendant, asks to 
have included in the decree a provision for the maintenance of his 
client. 

Such provision can no doubt be made in a decree for parti- 
tion, butin the present case the plaintiff has failed in his claim to 
recover the whole Zemindari as against the lst defendant, and the 
case is not one in which a decree in favor of one defendant can be 
made against another. Of course the 2nd defendant is not preclud- 
ed from making any claim for maintenance which he may have, 


_————————— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Benson. 


Nagalingam Pillai ee os ... Appellant* 
(Defendant). 
v. 
Ramachandra Tevar see ee .. Respondent 
(Plaintiff). 


Hinda Law— Wrll—Bequest to son—Nature of tnierast taken by son—Ancesiral pro- 
s 

porty— Selfaacg wisttion—Inienivon—Presumption— Undue influence—Speciic alle- 

gation 

A disposition by a father in favour of his son, of his self-acquired property may 
be so made as to exclude the grandson’s right by birth. 

Tarachand v. Resh Ram, 3 M. H. O. B., overruled. 

Tt is, in every case, a question of intention to be dedoced from the instrument 
of disposition. But in the absence of anything to show thet the property was 
intended to'be given as the separete property of the dones, the prosumption is 
that the donee takes it as ancestral property. 

Mahomed Shamsool v. Shevwwkram, 21 A, p. 7, referred to. 


Held, on the facts thet there was nothing to indicate that the donee was inə 


tended to tale an absolute interest in the property free from any right by birth on 
the part of his son. 





®A. Nos. 32 of 1899 and others, Mh March 190L. *: 
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Whore thore was a general allegation of undue influence but no spoolfio Nagalingam 
charge or proof of it, Pillad 


ve 
Held, that undue influence was not made out and that the plalutif must pay pee 
tho coats of the defendant on that issno. j 


Appeal from the decrees of the Subordinate Judge’s Court of 
Madura (Hast) in O. S. No. 55 of 1897 and other connected cases. 


P. B. Sundara Atyar and K. Srinivasa Asyengar for appol- 
lants, 


W. Barton for respondent. 
The Court delivered the following 


JUDGMENT :—Shephard, J.—Thoso arc appeals against 
decrees made in several suits brought by the plaintiff to recover 
property alienated by or taken from his lato father Kotasmny 
Tovar. One ground of tho plaintiff's claim to recover proporty so 
alienated is that the property which is of various kinds was ancos- 
tral property in the hands of the plaintiff’s father in which accord- 
ingly he acquired an interest on birth. Tho alienations complain- 
ed of were made afte: the date of the plaintiff's birth. If the pro- 
porty, which was orginally acquired by Kotasamy’s fathor Ponnu- 
saimi Teyar, devolved upon Kotasamy by inheritance, it was un- 
questionably ancestral property in the hands of the latter. In 
point of fact, Kotasamy being one of three sons of Ponuusamy took 
his share of Ponnusamy’s property under his father’s will, but it is 
argued that, notwithstanding this, the property was still ancestral 
property in Kotasamy’s hands, Now, there can bo no doubt that 
it was fully competent to Ponnusamy to deal as he pleased with his 
solf-acquired property of whatever kind either by gift or by testa- 
mentary disposition (Bulwant Singh. v. Bani Kishori, I. L. R., 
20 A. 267, Pittapur case), He might therefore have bequeathed his 
property to a stranger, and his sons dould not have called the dis- 
position in question, Any of the observations made in Tarachand 
v. Heeb Ram, 8 M. H. C. R., 50, which conflict with these propo- 
sitions caunot, I think, be now regarded as good law. As the 
father is at liberty to make any disposition he pleases or 
to leave his self-acqnired property to descend as ancestral pro- 
perty; s0 in making any disposition in favour of his son he is 
at liberty to preserve for the property the quality of ancestral 
property. Whether in any given case the property was intended 


Nagalingam 
Pillai Ba 


v. 
Ramachan- , 
dra Tovar. 


Shephard, J. 
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to pass to the son as ancestral property or as solf-acquired property 
must be a question of intention turning on the construction of the 
instrument of gift. Following the principle laid down in Moulvie 
Mahomed Shamsool v. Shetwukram, L. R., 2, I. A., Appeal 7, I 
think that if there are no words indicating the contrary intention, 
the natural inference should Le that the father intended his sons to 
take his property as their ancestral estate. 


If a partition is made by the father on the footing that the 
property is partible property, although there is in point of law a 
disposition made by the father, there can be no doubt that the 
father intends that the quality of ancestral property shall remain. 
That is the case in Muddun Gopal Thakoor v. Ram Buksh Pandey, 
6, W. B., 71, although other reasons were given for the decision. 
In the present case I think there was the eame intention. No 
doubt he did not intend that his sons should tako tho property 
precisely in the same way ae they would have taken it had there 
been no will. He intended they should take the property in seve- 
ralty but otherwise the dispositions, especially the provision that 
the property allotted for maintenance should fall into the mass of 
the proporty bequeathed to the sons, are consistent with the ordi- 
nary rules of inheritance, and there are no words in the will indi- 
cating any intention that his sons should hold their shares free 
from the incidents of ancestral property. In the case in Jug 
Mohandas Mangaldas v. Str Mangaldas Nathubhoy, I. L. R., 10 
B. 528, it was considered that the will contained words showing an 
intention to create an estate different from that which the devisee 
would take as hair under Hindu Law. Herel can find no such 
words, In my opinion the issue which is raised in all the suits as , 
to Kotasamy’s power of alienation ought to have been decided in 
the plaintiffs favour, and therefore as it is admitted that Kotesamy 
acquired no property himself, the plaintiff is entitled to a decree in 
respect of all property given by Kotasamy to the defendant. The 
question then is what property is proved to have been given to the 
defendant, lent to him, or taken away by him. In suit 58 the 
defendant admits having received the items numbered 1 to 6 but 
disputes the value put upon them by the plaintiff and denies receipt 
of the other things claimed. As to the value there was an issue, 
but no evidence was adduced except a list marked as Exhibit J. 
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Besides that there is nothing but the defendant’s admission in his Nagalingam 
written statement which puta the value of the six articles at v, 


Rs. 1,680. The value he puts upon the diamond ear-rings is Ra. 500 ie paran 


and the value is given in the list J. The other five articles dianani. 
do not appear in the list or, at any rate, have not been identified. 

The Judge allows Ra. 4,400 for these six things. In any view this 

is wrong. There is no ground for allowing more than Rs. 1,680. 

As to the other articles alleged to have been given, vis., Nos, 7 to 

25 and 42 and 48, there is again the list J. and the same admission 

made by the defendant in his evidence. The judge finds that Nos. 

7and 9—25 and 42, 48, appear in the list and that appears to be 

correct: the values in the list and in the plaint agree. In respect 

of those articles, therefore, the finding of the judge is justified. 


Nine articles (26—84) are said to have been borrowed by the 
defendant and not returned, The third issue relates to them. The 
loans are supposed to have been made in January 1898 when the 
ear-boring ceremony took place in the defendant’s house. 


Prima facte, the cause of action having arisen in the lifetime 
of tho plaintiff’s father, the snit not being brought tll 1897, is 
barred by limitation under Art. 49. The 8th and 9th witnesses 
speak to the loans. The Judge apparently believes them as he 
acts upon their evidence but does not discuss it, and overlooks the 
fact that they do not assign any value to the things lent, the evi- 
dence of the witnesses is not corroborated by the list on which 
the jadge relies for that purpose in regard to some things (para- 
graph 120) and no previous demand is proved to have been made. 
In my opinion the plaintiffs case fails and the decree ought to be 
, reversed with regard to those eight articles. 


The 4th issue relates to another set of articles (85—41) said to 
have been taken away by the defendant on the death of Kotasamy. 


The evidence is that of the first witness. Although this witness 
speaks to a totally different occurrence, his evidence is mixed 
up with that of the 8th and 9th witnesses. He mentions things 
not mentioned in the plaint and omits the gold pen which is there 
mentioned. He gives no values or any details. There is also the 
4th witness who speaks to some of the things left in charge of the 
defendant including the watch which admittedly was given to him. 


~d 


Nagalingam 
ne 


tamasbahe 
dra Tevar. 


Bhephard, J. 
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There is no trustworthy evidence that these seven articles, of 
which the Benares handkerchief is one, were in the exclusive 
possession of the defendant and were kept by him. Although the 
plaintiff had the advantage of interrogating the defendant through 
the Tahsildar (Exhibit V) and thereby obtaining admission as to the 
six first-mentioned articles, it does not appear that any demand 
in writing was made for the rest of the things before the suit WAS | 
brought. 


TE 
v> 


In the other cases in which lands are claimed by the plaintiff 
the decree must stand, not on the ground given by the judge, 
but on the ground thatthe late Kotasamy was not competept;to 
dispose of the property by way of- gift. Itis only in regard to 
costs that it is necessary to say anything as to the charge of undue 
influence Having heard and considered arguments bearing on 
the charge of undue influence we must say it would have been 
impossible to support the same on that ground. Althongh it has 
been repeatedly said that charge of fraud or undue influence 
ought to be specific, the plaints in these cases make nothing buta 
bare allegation of undue influence. No particulars seem to haye 
been asked for or required, nor does any light seem to have been 
thrown on the matter by the Vakil for the plaintiff in opening 
the case. Indeed, it is evident from what the Judge says on the 
very last day of the trial that he waa completely in the dark as to 
the coercion or undue influence. ‘It is astonishing that the Judge 
should have allowed the charge to be prosented without alleging 
any definite statement of the case from the plaintiff's vakil. It 
is even more astonishing that, after saying that the conclusion 
of the evidence that he did not anderstand what the case was, he 
houl d have pursuaded himself in the end to find that the charge 
was established. At this finding he arrives by aid of the pre 
sumption which, in his opinion, arises from the relation in which 
the parties stood to each other. He conceives that Kotasamy, who 
ig described as a man of much intelligence; bore such a relation 
to his trusted and favourite servant that undue influence might be 
deemed to exist. He considers that although Kotasamy might be 
said to have stood in loco parentia as regards the defendant,.the . 
doctrine which might be invoked to protect the latter. should 


‘equally serve to protect the former. In our judgment there is really 
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nothing that can be called evidence to support the finding, and Nagelingam 
therefore the costs which have been caused by setting up this hope v. 
` less charge ought to be borne by the plaintiff. ae 
In A. S. No. 82 of 1899. I would give plaintiff costs on 
} Rs. 1,680 plus the value in the 
(0. 8. No. 58 of 1897.) plaint of the other articles found to 
be given in this Court and in the Court below. Respondent is to 
pay costs in this court on value stated. 


Benson J, :—I concur. 





IN THE HIGH COURT OF JUDIOATURH AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, and 
Mr. Justice Davies. 


O. Nagiah Bathudu, and others... .. Appellants* 
(Plaintiffs). 

v. 
Muthacharry ... wie he ... Respondent 
(Defendant). 


Civil Procedwre Code, S. 11—Clasm cognisable by Civil Oouri—Right to procession of Nagi 
god through particular strest—Community interested in tomple—Acqwtettion of ndu 
right by thoee outside community—Mamool— Disoretion of truites. Muthacharry. 
[Per Chief Justics:—]. Tho claim by an individual worshipper to have the pro- 

cession of an idol carried Along hisstrest is not one cognisable by a Civil Court. 

‘The plaintiffs claimed that the procession of an idol should be carried through 

their street in accordance with custom, and oneof the plaintiffs deposed in his evidence 

that the Dharmakarts had no discretion in the matter even if the street became 

deserted. The defendant Dharmskarta claimed to havo a discretion to regulate the pro- 

cession and contended that he acted bona-fAds in the interests of the temple and in 

accordance with the wishes of a large number of worshippers. It wis admitted that 

since 1878 the plaintiff's street formed part of the customary route of procession :— 

Hold by the Chief Justice (affirming Hoddam, J.) that it was for tho plaintiffs to 
prove that the custom was absolute and excluded all discretion of the Dharmakarta 
and thet they had failed to prove It. 


[Per Davies, J. :—] 1. The claim to have the procession of an idol carried through 
a particular strest being one o worship an idol at & particular place is cognisable 
by a Oiri Court, "a g 

3, Though the Dharmakarta of a temple may increase the oironit of the pro- 
cession of idol, he cannot omit from such procession any street through which 
according to mamool the procession has always passed. 

* 0. B, A. No. 44 of 1899. 10th September 1900, 

D 


N 


Y. - 


Batbudir. 
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“Appeal from-the decree of the High Oourt of Judicataré.in 
-the. exercise of ite raai e Civil Jurisdictién made in 


Mathachatry. O, § No, 150-of 1899, - one aloe ty oe eel 


K. Broin, “Rèngdnaiham Naidu and Tirumatai Pillai for 
appellants, ` aay Paaie EG 3, a. es Feel 


"PLS, Hiinani Aa for raioni 
The Court delivered the following `° ` S E ` 


JUDGMENTS :—C hief Tustice :—In my ns this guit 
ought to have been dismissëd`on the ground that the right claimed 
by the pierette -wgs ‘not b cognizable bya ‘Oral Court. 


oe that the suit related to a matter. of ane a Civil 
Court could take cognizance, I agree with the view taken by the 
learned Judge who tried‘the case. I think the plaintiffs failed to 
make out any caso and that the suit was rightly dismissed. 


i propose to deal with the case first, as the learned Judge 
dealt with it, that is, on the sl lt that the suit WAS N 
“by a Civil Oourt. . 


_ The plaintiffs’ case was that a certain temple, of which the de- 
fendant was Dharmakarta, had been built and & goddess consecrat- 
ed for the special benefit of worshippers residing in certain streets 
in Black Town, Madras ; that those worshippers and their descend- 
ante had contributed towards the expenses of ‘the festivals apper- 
taining to the goddoas‘and enjoyed the right of having the goddess 
carried in procession in front of their houses in order that’ they 
might perform worship at the several stoppages ; that from. time 
immemorial the customary route for the procession, except on ger- 

tain special occasions, included a ‘street known as Kristnaswami 
Covil Street, in which the’ plaintiffs resided ; that the defendant,. 
with a view to injure the plaintiffs and other residents in Kristna- 
swami Covil Sttect, proposed to vary the cuatomary route by. omitting 
therefrom the whole of the said street; and the plaintiffs claimed'a 
declaration of their rights, an injunotion that future processions 
should take'the alleged customary route, and damsges, The dé- 
fendant’s case was that the temple was founded for the’ benefit of 


€ 


< 
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the Kamara or-Panchala commignity of the Town of Madras ; that Nagish 
che right of management of the temple and its affairs is vested in ee 
thd mémbers of that còmmanity as recognised by a deoreè of this Muithachrry. 
Court; and that the temple was ‘not built, nor. the:goddess’ con- Ohief Justico. 
seorated for the benefit of worshippeæs résiding in streets forming 

the alleged customary route. The dèfendaùt denied that the plain- 

tiffs had acquired, or could acquire, any legal right by reason of 

any oùstom or practice to have the procéssion‘catried through any 
‘particular ‘streets, and contended that the manner of conducting 

the processions ‘was a matter involving religious ritual which de- 

pended of various considerations ; that the discretion ofthe Dharma- 

kartha and the sabha appointed to manage.the affairs of the temple 

was not subject to any external ‘influence or control; and that, in 

varying the routé of the procession, the Dharniakartha had acted 

bong- fdp atid in the bet interesta of the ERS 


There i is. a distinction between the. case of the lat and 5th 
plaintiffs, who are membera of the-Kamara caste for whose benefit 
the defendant alleges, and the plaintiffs do not appear to, deny, 
the temple was instituted, and that of the 2nd, 8rd and 4th defend- 
ants, who werd not members of this’ caste bnt merely residents in 
the street in question who had been in the habit of availing 
themselyes of the opportunity to worship when the procession 
passed dowh their streets. As regarda plaintiffs 2, 8 and 4, I am 
clearly of opinion that they have established no right. They are not 
members of the Kamara caste, they haye no proprietary interest in 
the institation, they have no-voicé in the Appointment of the 
Dharmakartha, and they have no control over him. I know a 
principle of law upon which it can be said by custom, prescription, 
or otherwise, plaintiffs 2, 8and4have acquired any rights as 
agajnst the defendant. It js not a case in which aman claims a; 
right by cystom to doa “certain aot: Plaintiffs 2 to 4 claim a right| 
by custom not merely to worship the goddess but to compel the de- 
fendant tg bring the goddess past their houses in order that they 
may worship. As regards plaintifis 2 to 4 the fact that they re- 
sided in the particular gtreet gave them the opportunity of pertici- 
pating in certain religious advantages which they would not other- 
wise have enjoyed. The. factthey enjoyed these adyantages for à] 
certain period: gives them no rights ag sgaingt the defendant, 
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Nagih The case of plaintiffs 1 and 5, however, stands upon’s differ- 
ent footing. There was no evidence before the Court below --as.to 
Muthacharry: the route taken for the procession prior to 1874, From 1874:to 
Ohiet Justice +] 878 there were no processions atall ; but from 1878 onwartls-if was 
agreed that the practice had been, except in the case of a death:in 

the street and on certain specified occasions; for the proceasioi to 

pass through Kristnaswami Covil Street. : Plaintiffs 1 and-5 “based 

their alleged righta entirely on mamool. The defendant contentléd 

that he had a discretion with regard to the route which the proded- 

sions should take. In a case which came before this Court in 1881 
(Subbaraya Gurukal v. Chellappa Mudals,I. L. R.,4 M. 815) in 

which the custom with reference to ceremonies and processiong-in 
connection-with idols was involved, Sir Oharles Turner, O. J., and 

Sir Muthusami Atyer, J., observe:—“ We believe there is no 

general oustom by. which this question can be at once decided. ‘It 

may be the Dharmakarthas have no power to change custom ; it-may 

be that they, or a majority of them, have a discretion to do so either 
arbitrarily, or in accordance with what they honestly belieye to 

be the wishes of the worshippers.” ore 


In his evidence the 1st plaintiff stated that the plaintiff belongiad 
to the Kamara community and that only members of that community 
are entitled to interfere in its management ; that there are 18 houses 
in the street, the other houses being inhabited by mem bers of other 
castes. Tho 1st plaintiff's evidence with reference to - the custom 
upon which he relied was somewhat confused, but he appears to 
have stated that if the procession started it-must pass through Krist- 
naswamy Covil Street, that the length of the ronte of the procession 
depended on the money available, but that the procession must pags 
through certain specified streets whether there was money or not, dnd 
that if money was not forthcoming, the temple must borrow for 
the purpose. He stated that if a large majority of the worshippers 
wished the route of the procession to be changed, the defendant 
must act according to mamool, and that even if the houses on both 
sidea of the street fell down and no one lived in it the procediion 
would still have to go up that street, Upon the let plaintiff's own 
statement of the custom upon which he relies it seems to me that 
the alleged custom is so unreasonable,—unreasonable, I mean, in 
the point of view of the community for whose benefit the institution 
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-wá¥ founded and the processions are- conducted—that I should be Nagiah 
cprepsréd to hold that no such custom in fact exists. There is, how- =) ee E 
céver, other evidence as to the nature of the alleged custom. A Muthacharry, 
~Dharmakartha of a neighbouring temple was called as a witness Ohief Justice. 
con:behalf of the plaintiffs. He stated that for the last 20 or 80 
years, except when the processions were stopped on account of dis- 
Lputes, “the procession had passed down the Krishnasami Oovil 
iStreet. He also stated according to the learned Judge’s note of 
-hjs.eyidence, that the route of processions depends upon the wishes 

‘ofthe people living in the streets and the pleasure of the Dharma- 

artha, that processions generally keep the same route, and that it 
.depends upon the wishes of the people through which the processions 

‘go; The witness mentioned the names of two other temples and stated 
-that the processions in connection with these temples did not pass 

-through the same streets they used to pass through. He-also stated 

that the matter depended upon the wishes of the poopie= these 

det in the mamool streets and others. 


<1 2 The testimony of this witness is quite inconsistent with the 
evidence given by the ist plaintiff. Tomy mind the Ist plaintiffs 
evidence is discredited by that given by his own witnese—the 
neighbouring Dharmakartha. Withoutsaying that the defendant’s 
discretion in regard to the route of the procession is absolute (as 
the defendant puta his case in written statement), it seems to me 
‘that the custom as spoken to by the Dharmakartha witness is more 
reasonable and more probable. To say thata trustee in a case 
“such as this has no discretion appears to me anomalous. It is not 
“necessary to attempt to define the limite of his descretion or the 
‘principles upon which he should seek to exercise it. It is enough to 
88y that, in my judgment, the plaintiffs have failed to establish a 
“custom which absolutely precludes the defendant ‘from the exercise 
‘of any discretion and that he failed to make out his case. In this 
view it is not necessary to consider the—to my mind—mnuch more 
“difficult question as to whether the right claimed by the plaintiffs is 
. í right cognizable by a Civil Court. “As this question, however, 
‘Wiis fully argued before us, I propose to deal with it. I have 
oote to the conolusion that the right claimed by the plain- 
Titte ° is not one on which a Civil Court can adjudicate.” The 
dividing line between the class of cases involving qubetidns 
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rara . oË religions ‘ritual and usage’ of which a O?vil Court can take 
ve cognizance and the claks of cases involving questions of ‘which’ 
Mathacbarry- it cannot, or at any rate will not,’ take: cognizance is not .very 
Ohfa? Justice. clearly defined. The strongest case in favour ‘of the -appellant's 
odntention is the decision of this court in Verkatachalapati v: 
-Subbarayadu, I. L. B., 18 M., 293. There a Smarta Brahman 
dlaimed'thé right to enter the inner shrine (where -orthodox Brah- 
mains usually made their offerings) of a certain temple. The com- 
mitteé of the temple refused to allow him to enter the inner shrine 
on the ground that he had married a widow contrary to the Hindi 
Sastras. In the course of his judgment Sir Muthusams Aier 
observed, “ The right which the appellant claiméd in the plaint and 
which he asked the court to protect, was a right of access “to the 
inner shrine or sanctum sanctorum of a Hindu temple for the pir- 
poses of religious worship, aid the ground of claim was that prior 
to his marriage with a Hindu widow, he had that right, and that he 
did not since forfeit tt by reason of’ such marriage. The question 
whether with referefce ‘to its perquisites, the right continued to 
exist after his marriage was one which related to'the merits, and 
whatever might be thé decision'in regard to it, the right was, in'its 
nature, one which the appellant was at liberty to assert as a oiti- 
sen and s Brahman and which the courts were bound to adjudicate 
upon. It may be that-an enquiry as to religion or caste, or as to 
the religious foundation for the excommunication pronounced: by 
the chief priest of Smarta Brahmins; is indispensible to coming to 
a correct decision, but-when the right-claimed is asserted to be of a 
civil nature and whjth js within the cognizance of Civil Courts, they 
are bound to hold such enquiry as is andillary to the exercise of the 
jurisdiction vested in them by law.” The Court direoted findings 
to pe returned on the olopa issues :— 


at 


l < « Whether ie ge custom of Brahmans worshipping 
or entitled to worship, in the temple mentioned in the plaint, con- 
tinned to prohibit, at the date of the suit, marriage with a widow?” 


"2, “IE s0, whether, socordiig to the usage of the temple 
mentioned in the plaint or according to the original and recognized 
intention of the foundation; regard being had to its nature and 
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character as a religious and caste institution and to. the customary ak 
mode of treating those who transgress general caste customs, and ™ 
thereby lose or impair. their caste status, those Brahmans who marry Mattacharry, 
widows are excluded from the inner shrine of the temple by the Chict Justice, 
original and recognized trasts of the institution.” In the case above 
referrod to the right claimed was.“ not an exclusive personal right, 
or & Tight of domestic or. family worship, or a right of property 
which may be conceived to exist independently of caste or religion, 
but-a joint right to be exercised ins religious institution oon- 
formably. td caate usage to the extent recognized by itso as not to 
contravéne the equal rights of other members of the caste- who-are 
similarly interested in the institution? (p. 299). The question for 
decision in that case was “ what was the recognised general usage 
of the oaate,........... „whether it was agpinst-his (the plaintiff's) mar- 
riage with 4 widow, and if so, whether a departure front that affect- 
ed hig caste status so as to deprive him of the right claimed” 
(p. 800). . In that case the right claimed was one enjoyed by every 
Brahman; $88 Brahman, in commgn with every member of the,com- 
munity., The question the-court adjudicated upon was whether, 
according to the usage of the temple, a Brahman who married a 
widow disqualified himself for the enjoyment of this right. ` In the 
present case the plaintiff claims a personal right, not common to 
the community, which, he says, he,is entitled to enjoy, in perpetuity 
on the ground, of custom. The custom of which the court took cog- 
nisance in the case of Venkatachalapats vy. Subbarayadu, i, L. R., 
18 AL 298, was—not the plaintiffs right of access to the inner 
ahrine (which ia inherent in all: Brahmans who have not become 
disqualified), but the general usage of the Brahmans which for- 
bids marriage with a widow. i The custom we are asked to take 
cognisance of inthis case is a special custom under which the 
plaintiffs claim a special privilege not common to the community 
generally and not essential to the Purposes of worship: The plain- 
tiffs do not invoke the aid of the court in | order that they may -not 
be obstructed when they go-to worship the goddess, but they ask 
the court to order that the goddess ‘should be brought to- them, 
because, by custom, they have acquired a personal right to requite 
that this should be done. The plaintiffs’ claim in the present cage 
appears te me to be essentially different from the claim in the cage 
reported in IL. R. 18. M. 298. - Deh Pats 
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Nagik ; The view that the present suit comes within the class of cases 
x. which'a civil court ‘ig not competent to adjudicate upon appears fo 
Muthacharry be well supported by authority. In Bpecial Appeal No. 94 of 1861 
Ohiet Justice. (Judgments of the Madras Sudder Oonrt, 1861, page 152), the 
plaintiffs and defendants worshipped at.the same temple but werg 
members of different castes. The suit was brought to regulate the 
ritual of the temple service, one of the grounds of contentiqn 
betwen the parties being whether the images should, be taken 
out in procession. : The question’ of taking ont the images ,jm 
procession, however, does not appear to have been raised in- the 
special appeal, and the court declined to entertain the suit om-the 
ground that no pecuniary considerations were involved and that 
the contests related purely to the constituents of religions, wor- 
iship, The only other case to whioh our attention has been direct- 
ed in which that of an idolin procession was involved is a decision 
of Sir Charles Turner, O. J, and Sir Muthusamy Astyar, J., re 
portedin Subbaraya Gurukal v. Chellappa-Mudali, I. L. R.;.4 
M, 815. But in that case the plaintiffiwas the Dharmakarths 
of the temple and entitled to maintain the. suit by reason of- thé 
property in the idols being’ vested in him asa trustee. The right 
to perform the religious services of an idol is no doubt in w 
sense “property,” and as such is partible (see the judgment of 
Sir Richard Couch in -the case reported in Mita Kunth 
Audhicarry v. Neerujun Audhicarry, 14 B. L. -R. 166), but, sin 
my judgment, the right set up by the plaintiffs in the present 
case cannot, without giving an altogether forced -and unnatural 
meaning to the word, be described as a right of property. Inthe 
case reported in Siriman Satagopa v. Krishna Tatachariyar 
and another, 1 M. H. O. R., 801, it was held by this court 
that a Hindu priest could not sue in respect of the with- 
- holding of -religious observances due to his sacred rank; but 
unconnected with any special office held by him, although the 
non-performance of thee observances might have caused him 
some ascertainable pecuniary loss, In the case reported in San- 
gapabin Baslingapa v. Gangapabin Niranjapa and others, I. L. Ba, 
2 B. 476, the plaintiffs set up an alleged hereditary right-to take 
a cupola to a certain temple and place it upon the car of the idoli 
The court refused to entertain the suit on the ground that-it waa 
brought to vindicate the plaintiffs’ right, not to an office but taw 
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Hee dignity unconnected with any fees, profits or emoluments, Nagial `, 
Ob the other hand it has been held by this court in the case ‘re- aes 3 
pitted in at Vengumuthu v. Pandaveswara, I. L. Rọ, 6 M., 151, that a Mathachirry. 
wiift-by a dancing girl whose offerings to the idol had been rejected Chlef Jusis, 
bythe priest on the ground that she had misconducted herself, 
Allita case reported in Srinivasa v. Tiruvengada, I. L. R.,11 M., 
HU: that a suit to establish the plaintiffs’ right to Sk a 
GWh and water to certain persons on certain festivals in a cer- 
irk temple was cognizable by the Civil Courte. It will be observ- 
di that-in both these cases the right claimed was a right to 
PeHform acta of worship in a temple. In the present case the right 
daimed-is to have the object of worship bronglit'to the plaintiffs. 
THe distinction may seem fine, but it seems in accordance with the 
p'oñoral proposition laid down by Sir Chatles Turner in the first of 
the tivo cases just referred to. The proposition is “ The members 
of‘a.sect are entitled, subject to the rules made by the duly consti- 
. tugéd authorities of the sect, to take part in the publio worship of 
hd sect, and if any of them is wrongfully prevented from so doing, 
‘ bésia entitled to seek from the Civil Courts such remedies as they 
cap, afford him.” In the case’ reported in Vasudev and another 
x. sVamnajis and others, I. L. By 5 B., 80, the court refused 
to entertain a suit by the committee--of-manageméit of a Hindu 
temple to compel the hereditary’ priests of the temple to take 
aut certain ornaments from the treasury and place them upon the 
god on such days as the committee might appoint on the ground 
that no question of the right to property or to an office was involved, 
whilst in. the case reported in Narayan Vithe Parab v. Krish- 
naji Sadashiv, I. L. R, 10 B., 288, the court declined to 
take coghizanoce of a suit in which the plaintifis set up the right 
tobe the first to worship the village deity at certain festivals, and 
in the case reportedin Karuppa v. Kolanthayan,I. L. B., 7 M., 91, 
this court refused to entertain a suit in which the plaintiffs set up 
a a right based on usage to receive before others aes ashes, &o., in 
gertain pagodas on certain days. N 
yw -On the other hand the Bombay High Oourt has held, 
Ahandarv Bhikaji Phadke v. Shankar Daji Charya (I. L. 
EiT B., -828) that a suit by certain members of a perti- 
cular caste in which the plaintiffs claimed that the members of 
thait ‘caste, in’ common with certain other œstes, possessed the 
z 
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p exclusive right of entry and worship in the sanctuary of s temple, 
v was within the cognizance of the Civil Courts. The right set up 
Muthacharry. in thig case was the exclusive right of certain castes to worship in 
Chief Justice. the sanctuary of a temple. No question of ritual was involved. 
The usage upon which the court adjudicated was an alleged: caste 
usage. In the present’ case the right set up was not based upon 
caste usage and was not relied upon as a caste privilege. It wasa 
right set by certain individuals which they claimed to enjoy not as 

members of the caste but as residents in a particular street. 
In a case reported, Debendronath Mullick v. Odit Churn 
Mullick, I. L. R., 8 C., 890, it was held that a plaint which 
alleged a refusal to deliver up an idol whereby the person de- 
manding it was prevented from performing his turn of worship 
on a specified date, disclosed a cause of action. The point was 
taken in the settlement of issues and does not seem to have been 
iully argued. Thecase is very shortly reported, but it would appear 
that by the conduct of the defendants, the plaintiffs were wholly 
deprived of their turn of worship. The present case cannot be put 
higher than that the plaintiffs have been deprived of certain facili- 

ties for worship which they had previously enjoyed. 


In an unreported case decided by this court to which my 
learned colleague referred (Appeal No. 88 of 1895), the plaintiff 
had brought the right to certain dignities and emoluments and the 
contention that the honours and dignities were of a religious nature 
of which the Civil Courts could not take cognisance was overruled, 
In that case some of the rights claimed by the plaintiff undoubted- 
ly possessed a money value. Others did not. Bat it was proved 
that since 1810 the latter had always been treated as a part and 
parcel of the same miras, and they appeared to be rights which 
were inseparable from the other rights, They had always been 
classed together, and they had been mortgaged, bought and sold 
together, and the courts were of opinion that the rights appertain- 
ing to the miras were one and indivisible, This being the ground of 
the decision, the case in no way supports the proposition that the 
Civil Courts are competent to adjudicate upon a claim such as that 
set up in the present case. 


The appellants’ ‘counsel relied strongly on the judgment of 
‘the Privy Council in Brown v, Cure do.,de Montrial, L.’ R, 6, 
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P: C. 157, and contended that the proposition laid down by the Judi- Nagiat 

cial Committee with reference to the Roman Cathoiic Church in Bathud 7 
Canada was applicable to the present case. The proposition is aa Muthaclarry. 
follows :— “ * * * even if this church were to be regarded merely Ohlef Instice, — 
a8 & private and voluntary religions society resting only upon a 
consensual basis, Courts of Justice are still bound, when due 
complaint is made that a member of the society has been injured as 
to-his rights in any matter of a mixed spiritual and temporal 
character, to enquire into laws or rules of the tribunal or anthority 
which has inflicted the alleged injury.” 

Ido not think this proposition, which is very general in its 
terms and which was advanced in relation to ecclesiastical disputes 
in a Christian country, ought to be applied so as to affect the rules 
which the courta of this country have laid down with reference to 
the interference by the Civil Courts in relation to disputes connect- 

-ed with religions ceremonies or observances in this country. 


To my mind the balance of authority supports the view that 
the present suit is not cognizable by a civil tribunal. . 

I think the suit was rightly dismissed and that this appeal 
ought to be dismissed with coats. 

Davies, J. :—The plaintiffs are residents of Kristnaswami Oovil 
Street, Black Town, and their case is that on all occasions but 
one when the goddess of the Kaliamman Covil is carried out in 
proceasion, it has been the invariable practice for the idol to be 
taken through their street and stoppages made there in order that 
they may worship it. They allege that last year for the first time 
the defendant, who is the Dharmakartha of the temple, broke the 
practice by not taking the procession throngh their street, and 
they prayed for a mandatory injunction to compel him to do go in 
future and for damages, The defendant’s answer was that he was 
not bound by the practice, and that he took the procession through 
a longer route which prevented ils going through the plaintiffs’ 
street in order to benefit more worshippers and thereby the teuple. 
The learned Judge who tried the case held that the practice did 
not constitute a valid custom binding on the temple authorities 
and dismissed the suit. 

The plaintiffs appeal. Their evidence shows, and the defend- 
ant does not deny that the alleged practice has existed from time 


Nagiak’ 
Bathudu 


Davies, J, 
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-- immemorial, and that,.though in the years £874 to 1878 the; god= 
r dess was not takon-in procession at all owing to temple disputes, 
Muthaoharry. 


whenever it has been taken, the customary route throngh. the 
plaintiff’ street has never been departed from till last year. .The 
plaintiffs accordingly olaim to lave established a right to worship 
the goddess at their own door-steps on these occasions. Hach, 
plaintiff sets up an individual right as well as the oollective right 
of the residents of the street generally, which observation I make. 
in order to dispose of the objection taken to the suit.with reference. 
to sections 80 and 589 of the 0. P. C. The only questions that. ret 
main for determination are :—(1) Whether the plaintiffs can.sne-in- 
a Civil Court to establish the right they set up, and (2) if so, whe” 
ther they have established the right. : gra: 


On the first question the right of the plaintiffs to worship the 
goddess is not disputed and that this right of publio worship, if in- 
fringed, is remediable in a civil court was heldin Vengamutht v. 
Pandaveswara, I. L. R., 8 M., 151, where a dancing girl’s offerings 
to the idol were rejected by the priest. In Subbaraya Gurukaly. 
Chellappa Mudals, L L. R., 4 M., 815, a case, which in its facta ik 
on all fours with this, it was held that a Hindu idol is a “ proper- 

y,” and the right to deal with such property is a right cognisa- 
ae by the Oivil Courts. A similar view was taken by Mr: Justice 
Pontsfea in Debendronath Mullick v. Odst Churn Mullick, I. L. R., 
3 0.,,890. The right tọ worship an idol ata particular. place-or 
standpoint was recognized as enforceable by a civil court in 
the cases reported at Anandrav Bhikaji Phadke v. Shanker 
Daji Charya, I, L. Rọ, 7 B., 828 and Venkatachalapats v. Sub- 
barayadu, I. L. BR., 18 M., 298. No decision to the contrary were cited 
atthe Bar, All the cases in which it has been held that the civil 
courts had no jurisdiction were cases in which only the mode of 
worship was in question, that is, questions relating to the ritual or 
to precedence and other mere dignities or honours claimed in the 
exercise of the right of worship. So that I take it there can be 
no doubt of the plaintiffy’ right of suit in this court. 


The other question is whether they have aatabiigtiod the right 
to worship the goddess in their own street in front-of their houses 
where it was taken ont-in procession. The fact that they have 
invariably dope so hitherto within living memory is itself sufficient, 
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in my: opinion, to establish the right. Mamoot reigns supreme in Bee a 
this country, and it lies on any one who wishes to change the masmool v. 

to show good and sufficient reason for so doing especially in a Muthecharry. 
matter affecting tHe route of an idol’s procession, disputes regard- Davies, J. 
ing which are a fruitful source of rioting and bloodshed. The 
defendant has not shown that he had any authority to divert the 

idol’s procession from ita ordinary route. The plea that more 

profit is got by taking the goddess elsewhere is a plea of expedi- 

ency which cannot avail against the vested right of the plaintiffa— 

You cannot rob Peter to pay Paul. There can, however, be no 
objection to the defendant taking the idol to new places so long as 

he takes it to the old ones. I should, therefore, reverse the decree 
appealed against and issue a mandatory injunction to the defend- 

ant as prayed for by the plaintiffs, vtz.,'that whenever the goddess 

of the Kaliamman Covil is taken out in procession, the procession 

must pass through Kristnaswami Oovil Street, except on the three 

days, 7th, 8th and 9th of the Brahmotsavam festival, which days 

ought admittedly to be excluded. I would also cast the defendant 

in nominal damages of Rs, 20 and direct him to pay the plaintiffs’ 

costs throughont. 


[Under section 88 of the Letters Patent the appeal is dismissed 
with coste]. 
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z BAL No. 6d of 1900, ` 2nd May 1901. 
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mosque, The land under kanom having been taken ap by the Government, the 
donees olalmed their share of the kanom amount from the compensation money. 


Held ı that the gift was valid 


Per Shephard, J.:—The doctrine of Musba, assuming it to be in force in the 
Madras Piesidency, is not applicable to rhe faota of the case. 

Por Berson, J.:—- 

Under 8. 16 of the Madras Civil Courts Act, the Mahomedan Law of gifts 
does not apply to cases where the parties are Wahomedans. ; 

+ 

Gobind Dyal v. Inayatullah, L L. R. 7, A 785, followed. 

8. 139 of che Transfer of Property Act doos not make any rule of Maho- 
medan Law as such applicable to gifts among Mahomedans, but merely lays down 
thas no rale of law enforced by the coorte as a rule of Mahomedan Law shall’ be 
affected by that obapter of the Act 


: The Mahomedan doctrine of Muska which prohibita a gift of an undivided 
sharo in property is not in force in the Madras Presidency. 


Where a registered deed of gift authorised the donee to realize the property 
“ from the tenante and others who sre in possession.” 


Held, that the donor having done all in his power to complete the gift, the 
gift was valid even though there had been no delivery of possession to the donee. 


Semble: A registered deed of gift would be valid without delivery of pos- 
session. 

Appeal from the award of the Subordinate Judge’s Court 
of South: Malabar at Oaliont in Land Aoquisition Miscellaneous 
Petition No. 891 of 1899. 


J. D. Rosario for appellante. 
P. R. Sundara Aiyar for lst and 2nd respondents. 


The Court delivered the following 


JUDGMENTS :—Shephard, J.—Now that we have had the 
document of the 27th August 1897 translated, I think that the ap- 
pellants being the tangals are clearly entitled to the money which 
represents the share assigned to the mosque by Mahomed. By that 
document he gave the tangals power to collect his share of ‘the 
estate of Kunhayan Koya. They would, I apprehend, have been 
entitled to demand from the Collector the whole of Mahomed’s'share 
in the particular fund and having collected it to keep a third for 
the mogque. In my opinion this is not a cese to which the doctrine 
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of musha can be applied, assuming that the doctrine is in force in gyed Ahmed 
this Presidency. I would reverse the award end remand the case woe Koya. 
for disposal acoording to law. The costs will abide the result. A 


Benson, J.:—In this case one Kunhayan is said to have held a 
kanom usufructuary mortgage over certain land for Rs. 100. On 
his death his rights as kanomdar are said to have passed to his 
widow, his half sister and his father’s brother’s son’s son, Mahomed 
as sharers under Mahoniedan law. This Mahomed assigned one- 
third of his share by a registered deed of gift to the 7th and 8th 
defendants in the suit, The land was taken up under the Land 
Acquisition Act and the 7th and 8th defendants claimed a share 
of the compensation paid. 

The Subordinate Judge disallowed their claim on the ground 
that the gift was invalid under Mahomedan Law because the pro- 
perty given was not put into the possession of the donees, and also 
because what was given was an undefined share and therefore in- 
valid according to Mahomedan law by reason of ‘Musha’ or confu- 
sion, The questions raised for our determinations are— 


1. Whether the roles of Mahomedan law are applicable tothe 
case ? and 


2. If so, whether the gift is invalid according to that law ? 


I am of opinion that the Mahomedan Law as such and of its 
own force has no application, but the rule which would be applica- 
ble to such a case under Mahomedan law may be applied by us if 
it is in accordance with Justice, equity and good conscience to do 
so. This is clear from S, 16 of the Madras Civil Courts Act, 
1878, which enacts as follows — 


“Where, inany suit or proceeding, itis necessary for any 
Court under this Act to decide any, question regarding suocession, 
inheritance, Marriage or caste, or any religious us&ge, or institu- 
tion”. ; 

“(a) the Mahomedan Law in cases where the parties are 
Mahomedans, and the Hindu Law in cases where the parties are 
Hindus, or; ' & 

*(b) any custom (Gf such there be) having the force of 
law and governing the parties or property concerned, shall form 
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Byed Ahmed the rule of decision unless such-law or custom has by legislative 
‘ues Koya. enactment been altered or abolished ; 


Bouson, J. 


“ (e) ‘in cases where no specific rule exists, the Court shall 
act according to justice, equity and good conscience,” 


The validity of the gift in this case is not “a question regard- 
ing succession, inheritance, marriage or caste, or any religious 
usage or institution,’ and therefore, the rules of Mahomedan law 
with regard to gifts are not necessarily the rules by which we 
should decide the question. This view isin accordance with that 
of the Full Bench of the Allahabad High Court in Gobind Dyal v. 
Inayat Allah (L L. R., 7 A. 755 at 815). In construing the Ben- 
gal Oivil Courts Act, it was there held that “ the court is-not bound 
to administer the Mahomedan Law in claims of pre-emption, but on 
grounds of equity that law has always been administered as 
between them in claims of pre-emption.” 


Again in the Full Bench case of Sheikh Kudraiulla v. 
Malunt Mohan Shaha, 4, B. L. B., 184, Str Burnes Pea- 
cock, Chief Justice, says at page 169, “The Mahomedan Law 


„is not the law of British India, It is only the law so far 


as the laws of India have directed it to be observed, * * * 
We are bound by Regulation IV of 1793, except so far as that law 
has been modified by Regulation VII of 1882.” He then refers 
to S. 15 of the former Regulation which is, for our present 
purposes, similar in terms to the Bengal Civil Conrte Act, 1871, 
and to S. 16 of the Madras Civil Court Act. So also ip the 
case reported in Ibrahim Saib v. Muni Mir Udin Saib 6 M. H. 
C. R, 26, Holloway, Acting C. J., says at p. 81, “ The Maho- 


. medan Law binds Mahomedans no more than others except in 


the matters to which it is declared applicable. It is ‘then 
law because of its reception’ as one of our law sources in 
the matters to which it applies. Where, however, not so re- 
ceived it can only be prevailing law because consistent with 
equity and good conscience * **. The question, therefore, re- 
solves itself into whether it is consistent with equity and good con- 
science to import an exceptional rule opposed to the principle.of 
law administered here.” He then examined the ground on which the 


` rule of Mahomedan law as to preemption sought to be enforced 
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in,that ease was founded and concluded “I am of opinion that itis Syod Ahmat 

manifestly opposed to both eqnity and good conscience.and that Muya Koai 

no such obligation in this Presidency binds a Mahomedan or any henson., K 

one elge.” i ` a 
It was suggested in argument that S. 129 of the Třansfer 

of-Proporty Act by implication makes the Mahomedan Law Appli- 

cable, but this is not so. §.129 merely enacts that “ nothing 

inthis chapter (as to gift) shall be deemed to affect any.rulo of 

Mahomedan Law,’’ that is, if there is any rule of Mahomedan Law 

which is a Iministerod as law by the Courts, it shall not bo affected 

by anything in this chapter. Tt will continue to be administered 

as.law by the Courts just as if this chapter was not euactel.--Jn 

qonsidering this section of the Transfer of Property Act and also 

in considering the case law of other parte of India, it is necessary to 

bearin mind that in the Civil Courts Acta of many provinces, 

the Mahomedan law of gifts is specifically declared to be appli- 

cable in those provinces as between Mahomedans (e. g, Central 

Provinces, B. 5, Act XX of 1875, Punjab, S. 5, Act XU of 1878, 

Oudh, S. 8, Act XVIII of 1876). In those Provinces the 

Mihomedan law as to gifts ‘applies by virtue of tho Civil 

Courts Acta and is not affected by the rules of the Trensfor 

of Property Act as to gifts. In other parts of India rules of 

Mahomedan law, though not mado applicable by legislation, have 

been adopted by the Courts and in accordance with equity and 

good conscience have been consistently enforced, as such, bet- 

wôen Mahomedans, Some of the rules of tho Mahomedan law of 

‘pre-emption have in this way been adopted in Bengal and in the 

Nortli-Weat Provinces, though not in Madras, Such rules would 

‘apparently be unaffected by the Transfer of Property Act so long 

as the Courts continued to enforce them as being in accordance 

With equity and good conscience, 

*" Turning now to the facts of the present case, I am of opinion 

that the gift is not invalid for either of the reasons assigied ‘by 

the Subordinate Judge, The rule of Mahomedan law with rogard 

‘to “ Musha” ia defined by the Privy Council as the rulo “that a 

“Gift of an individual share in a subject capable of division is not 

godd because it would lead to confusion.” We have not been 


poterred to, nor ant I aware of, any case in which this Court hag 
MP oe . 
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held that the ralo as laid down in Mehomedan taw is applicable in 
this Prosidency. In the case of Hussain v. Shatk Mere (I. L. B., 
18 M., 47) a father having a share in a house gave to his.daughter 
a moiety of the share to which he was entitled. Objection was 
taken to the validity of the gift because of confusion or Musha, but 
the Court held that the gift was not invalid for indefiniteness. I can 
see no reason why the present gift should be regarded as more in- 
definite or mcre likely. to lead to confusion than the gift in that 
case. In the Privy Council case already referred to, Mahomed 
Buksh Khan v. Hosseini Bibi (I. L. R., 15 O, 684) their Lord- 
ships referring to the doctrine of Musha observed that by 
Mahomedan law one of two sharers might give his share to 
the other and add “‘ supposing there arethree shares whatis there 
to prevent ono of the three giving his share to either of the other 
two? Mr. Doyne was asked what confusion that would introduce. 
Mr. Doyno took refuge in the doctrine itself which he said was a 
very refined doctrine. To extend it to this case would be a refine- 
ment on & refinement amounting, in their Lordships’ opinion, wlmost 
to a reductio ad absurdum,”’ page 701. The fact seems to be that 
tho doctrine of Musha is a vague and shadowy one. There is 
nothing to show that it has been addopted by the Courts in this 
Presidency, nor is there any reason in equity and good conscience 
why we should hold tnat the present gift is invalid because of 
indefinitenesz. 


With regard to the objection that possession was not given to 
tha dunees, I observe that the Mahomedan law adopted by our 
Courts does not require immediate possession to be given in all cases, 
and it may be doubted whether even the restricted rule as to pos-" 
session is any longer adopted to modern requirements and whether 
the mode of transfer laid down as obligatory on Huropeans and 
Hindus by 8, 128 of the Transfer of Property Act, and adopted 
by the parties in this case, viz., by registered instrument attested 
by two wituesses and signed by the donor, ought not in equity and 
good conscience to be held to be as efficacious as delivery of pos- 
session in the case of Mahomedans. The certainty, publicity and 
formality which attend delivery of possession are at least as well 
secured by a registered and attested instrament, and no case has 
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boen quoted in which a transfer evidenced in this way has been held Syed Ahmed 
to be invalid in this Presidency for want of delivery of possession. wi... Koya. 


In the case reported in Khader Hussain Sahib v. Hussain Benson, J. 
Begum Sahtha, 5 M. H. C. R., 114, the document was apparently 
not registered and the donor continued to take the profits of the 
land until her death. However that may be, in the case reported 
in Mahomed Buksh Khar v. Hosseini Bibs, I. L. R. 15C, 684, 
already referred to, the Privy Council held that it was not noces-. 
sary for the donor to give immediate possession to the donees; 
and that where the instrament entitles the donee to take possession 
and the donor has done allin his power to perfect the contem- 
plated gift, no objection can be taken to the gift on the score 
of want of possession by the donor or because possession was 
not given to the donee at the time. In this case, Exhibit I gives 
the donees authority to realise the property “from tenants and 
others who are in poseession” by means of suits or by negotiation. 
The gift, therefore, cannot be regarded as invalid for want of 
possession in the donor or donees at the time of transfer. 


I would, therefore, set aside the award of the Subordinate 


Judge avd remand the petition for disposal according to law. 
p mae 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(From the Madras High Court). 


Præent :—The Lord Chancellor, Lord Macnaghten,. Lord 
Davey and Lord Robertson. 


N. A. Subrahmania Aiyer.. bes uw. Appellant. 
v. ; 
King Emperor... a a ... Respondent. 
Criminal Procedure Code Ss 234 and §87—Mujoinder—LIllegality—In egulartly. 
The jotnder, at one trial, of charges in respect of moro than three acts extend- env 


ing over a period of more than a year, contravenes the piorisions of section 234 of Y. 

the Oodo of Criminal Procodure and is therefore illogal. King Empe. 
Buch a joinder is more than an irregularity nnd cannot be cured under sectin ` 

837, Criminal Procedure Code, 

In the matter of Abdur Rahman and Keramat, I L. R. 27 C, 889, disapproved. 
Nor can the trial be made geod by confining the verdiot of guilty giren by the 

jury to such parts of the chaige as might have been legally joined. 


* Ece X N. D.J.B. 147. | 2nd August 190l, 





N. A. Subrah- 
mania Alyas 


King, Empo- 
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[Delivered by the Lord Chancellor]. 


In this case the éppellant was tried on an indictment in which 
he was charged with no less than forty-one acts, these acts extend- 
ding over a period . of two years. This was plainly in contrayention 
of the Code of. Criminal Procedure, S. 284, which provided that a 
person may only? be tried for three offences of the rame kind if. 
committed within a period of twelve months. The reason of such 
a provision which is anslogous to our own provisions in respect of 
embezzlement is obviously in order that the Jury may not be 
prejudiced by the multitude of charges and the inconvenience of 
hearing together of such a number of instances of culpability and 
the consequent embarrassment both to Judges and accused. It is 
likely to cause. confusion and to interfere with the definite proof 
of a distinct offence which it is the object of all Criminal Procedure 
to obtain. The policy of such a provision is manifest and the 
necessity of a, system of written accusation specifying definite 
criminal offence is of the essence of Criminal Procedure. 


Their Lordships think that the course pursued and which was 
plainly illegal cannot be amended by arranging afterwards what 
might or might-not have been properly submitted to the Jury. 


Upon the assumption that the trial was illegally conducted it 
is idle to suggest that there is enough left upon the indictment 
upon which a conviction might have been supported if the accused 
had been properly tried. The mischief sought to be avoided by 
the statute has been done. The effect of the multitude of charges 
before the jury has not been averted by dissecting the verdict 
afterwards and appropriating the finding of guilty only to such 
parts of the written accusation as ener to have been submitted to 
the jury. 


It would in the first place leave to the Court the functions of 
the jury, and the accused would never have really been tried at all 
upon the charge arranged afterwards by the Court. 


Their Lordships cannot regard this as cured by 8. 537. 


Their Lordships are unable to regard thé disobedtence to an 
express provision as to a mode of trial as a mero irregularity. 
Such a phrase as irregularity is not appropriate to the illegality of 
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trying an acousel perron for many different offences at the same N. A.Subrah- 
time and those offences being spread over a longer period than by ars a 
* law could have been joined together in one indict-nent. The illus- King Empe- 


tration of the section itself sufficiently showa. what was meant. 


The remedying of mere irregularities is familiar in most 
systems of jurisprudence, but it would be an extraordinary exten- 
sion of sucha branch of administering the criminal law to say 
that wien the Code positively enacts that such a trial as that which 
has taken place here shall not be permitted that this contravention 
of the Code comes within the description of the error, omission, or 
irregularity. 

Some pertinent observations are made upon the subject by 
Lord Herchell and Lord Russelt of Killowen, in Smurthwaite v 
Hannay, A. C. 1894, p. 404, Where in a civil case several causes 
of action were joined Lord Herchell says that “jf unwarranted 
by any enactment or rule it ia much more than an irregularity,” 
and Lord Russell of Killowen in the same case says, “such a 
joinder of plaintiffs is more than an irregularity, it is the constitu- 
tion of a suit in a way not authorised by law and the rules applica- 
ble to procedure.” i 


With all respect to Sir Francis Maclean and the other judges 
who agreed with him in the case of Abdur Rahman and Keramat, 
T. L. R., 27 O. 889, he appears to have fallen into a very manifest 
logical error in arguing that becsnse all irregularities are illegal as 
he says ina sense, and this trial was illegal that therefore all 
things, that may in his view bə called illegal are theretore by that 
one adjective applied to them become equal in importance and are 
susceptiblo of being troated alike. Byt this trial was prohibited in 
the mode in which it was conducted, and their Lordships will humbly 
advise His Majesty that the conviction should be set aside. Their 
Lordships will mako no order as ta costa. : x 


Narasimha 
Ohariar 


Y. 
Muthu- 
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A 3 IN THE HIGH COURT OF JUDIOATURH AT MADRAS. 


à 


komaorssawmi 


Mudallar. 


;* Present :—Mr. Justice Shephard and Mr. Justice Boddam. 7 


Narasimha_Chariar = at Appellant * 
(Plaintiff) - 
2 v. 
yo Muthukomarasamy Mudaliar and others. Respondents 
ale l (Defendants). 


i Temple trustoe—Disirict Ceommittee— Complaints against teustee—Inquiry Iy 
Committee—Evasive conduct of trustee—Dismissal, validity of. 

Where the trustee of a temple, being celled upon by the District Committee 
to. snswor to certain alleged cbarges against him, did not obey the oder and 
otherwise acted so e\asively that the Committee reasonably beliered bim to ba 
guilty and dismissed him from trarteeship ; 


” Held :—thot he oould not claim restoration to the office, even thongh he might 
prore all the charges to be unfounded. 


Appeal from the deoree of the District Conrt of Chinglepnt in 
O. 8. No. 16 of 1898. 


The trustee of the Kothandaramaswami temple at Maduranta- 
kam, having been dismissed by the District Temple Committee on 
the 16th Maroh 1896, brought this suit claiming to be restored to 
his place'as trustee. The defence of the Committee was that they 
acted bona fide, that they duly gnve notice of the day when they 
proposed to inquire into certain alleged charges against the plain- 
tiff, that the plaintiff was insubordinate and refused to appear 
before them, that after due inquiry into the charges, they believed 
him guilty and dismissed him. There were about a dosen 
charges framed against the trustee, but the District Judge found 
almost all of them to be unproved. They called upon him to pro- 
duce certain jewels for their inspection. He said he would produce 
them the next day. The next day he pleaded illness ; subsequently 
he appeared before them but did not produce the jewels. The 
Committee thought that he had misappropriated them and the next 
day dismissed him from his office of trusteeship. In reference to 
this matter, the: District Judge observed that his conduct was 


# A. No, 82 of 1900. : 7th Feb. 1901. 
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“ improper, evasive, suspicious and deserving notice.” He con- Narsimha 
cluded by saying “ I cannot at all absolve him in this matter, and r 

I do think that it was open to the defendants in the circumstances Lae ena 
to hold him guilty of insubordination, neglect of duty and possibly Mudaliar. 
misappropriation and to remove him.” On this groupd the Judge 


dismissed the suit. Hence this appeal. 


P. R. Sandara Atyar for appellant, 
YV. Bhashyam Atyangar for 1st respondent. 


Y. C. Destkachariar and T. R. Krishnaswams Aiyar for 
the other respondents. 

‘The Conrt delivered the following 

JUDGMENT :—We are of opinion that the decree of the act- 
ing District Judge is right. 

The plaintiff by his conduct led the Committee to infer that 
he had misappropriated the temple jewels. The question is not 
whether or not he did, in fact, misappropriate the jewels, but 
whether the Committee were justified in dismissing him. He has 
no one to blame but himself. If he had acted, as he at first pro- 
mised, and shown the jewels, the matter would have gone no fur- 
ther, but, instead of doing so, he first treats the Committee with 
contempt by not appesring in accordance with his promise. He 
next attempts to escape from his undertaking by pretending he ic 
too ill to come and half an hour afterwards comes and then, 
instead of producing the jewels or pointing out where they are, 
declines to do so for reasons which are at the best childish. This 
amply justified the course taken by the Committee in dismissing 
him. , 

The fact that the Committee believed other charges to be well- 
founded though the acting District Judge was of a different 
opinion, does not affect the question, 


We must, therefore, dismiss this appeal with costa. 


Vv. 
Mallikarjana 
Prasads 
Naidu. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Ohief Justice, and 
Mr. Justice Benson. 


. 


Durga Prasada Naidn and another .. Appellants, * 
v. i 
Mallikarjuna Prasada Naidu .. .. Respondent. 


Letiers Patent, B. 16—Order of single Judge of tha High Court refusing stuy of Bxe- 
oution—Letters Patent Appsal—Creti Procedure Code, Se. 2, 244, 845, 608— 
Order relating to Fasoution—Deeree within 8. B of the Code—Judgment wader 
S. 15 of the Letters Patent, 


An order refusing to atay execution of a decree is nota judgment within the 
meaning of S. 15 of the Letters Patent and is therefore not appealable ander that 
section. 


The faot that an order nnder R, 244 has bern declared fo be a decreo for the pur- 
poses of the Code of Uivil Prooedare does not give it the force of e Judgment ander 
the Letters Patent. 


Appeal under Article 15 of the Letters Patent from the order 
of the Honourable Mr. Justice Boddam, on C. M. P. No. 585 of 1900 
presented for stay of execution of the decree of the Subordinate 
Judge’s Court of Kietna in O. 8. No. 1898, pending the disposal 
of Appeal No. 181 of 1900 on the file of the High Court. 


V. Krishnaswami Asyar and J. Sundaranana Rao for appel- 
lanta. A 


P. R, undara Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—This is an appeal under Art, 15 of the Letters 
Patent against an order made by Mr. Justice Boddam refusing a 
stay of execution. 


A preliminary objection has been taken that no appeal lies 
since the order appealed against is not a judgment within the 
moaning of Art. 15 of the Letters Patent. 


+L, P. A. No. 40 of 1900. 21—1—01, 
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Wo think the objection is well founded. The order appealod Pee 
against does rot affect the merits of the question between the n 
parties by determining any right or liability in dispute in the suit Mallikarjuna 
or appeal, S. 545 of the Code of Civil Procedure expreasly pro- ae 
vides that execntion of a decree shall not be stayed’ by reason 
ouly of an appeal having been preferred against the decree, but the 
Appellate Court may for sufficient cause order the execution to be 
stayed. 

Section 608 of the Code of Civil Procedure which deals with’ 

the powers of the High Court in the case of appeals to the Privy 
Council gives a similar discretionary power to the High Court in 
language which is substantially the same as that used in 8. 540. 
The Calcutta High Court in the case reported at Vohabir Prasad 
Singh v. Adhikari Kunwar, I. L.’ R. 21 C. 478, has held that an 
order refusing to stay- execution in the exercise of the discre- 
tion given to the court under S. 608 of the Oode of Civil Proce- 
dure is not a decision which affects the merits of any question 
between the parties by determining & right or liability, and that no 
appeal from such an order lies under clause 15 of the Letters 
Patent. 

We think this caso was rightly decided, and that the decision 
covers the point raised in the present case. The decision of this 
court in Lettorg Patent Appeal No. 5 of 1900 appears to be an 
authority for the proposition that no appeal lies under tho Letters 
Patent against an order refusing a stay of execution. 


Our attention has been called to a case reported at R. v. B. 
I. L. R. 14 M. 88, in which this court no doubt entertained an appeal 
under Art. 15 of the Letters Patent against an order from an 
adjournment made in a matrimonial suit. The question whether the 
order appealed against was a ‘judgment’ was not discussed in that 
case. It appears from the judgment that the appeal was enter- 
tained on the ground that an appeal lies against every order of a 
single judge except when the right of appeal is curtailed by the 
legislation subsequent to the Letters Patent. Having regard to the 
later decisions of the court, we do not think that this very general 
statement can be accepted as a correct exposition of the law. 


The case of Maharajah of Jeypore vy. Pappayamma, I. L. R. 23 
M. 829, is clearly distinguishable from the|present case, The order 


+ 


Durga 
Prasada 
Raida 

Y. 
MalHkatjane 


Prasads 
Neida. 
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of transfer in that case was made on the erroneous assumption 
that the court had, jurisdiction to make the order. The question 
there involved was not one of discretion but of right. 


The appellant has also relied on S. 244 of the Code of Civii 
Procedure, and has argued that inasmuch as by §. 2 of the Code 
an order deternuning any question mentioned or referred to in 
S. 244 is a “deoree’’ within the definition given in S. 2, and a 
question relating to the stay of execution of a decree is a question 
mentioned in §. 244, the order appealed against is a ‘decree’ and 


consequently must be regarded as s judgment within the meaning 
of Art. 15 of the Lettera Patent, 


No doubt, an order determining a question referred toin 8. 244 
is for the purpose of the Civil Procedure Code a decree under the 
special words of S. 2, although it is not a decree under the 
general words of that section. The preliminary objection is allowed. 


But, of course, it does not follow that because the Legislature 
have provided that for a special purpose an order under a special 
section thould be technically a decree that such an ordor is a > 
judgment within the meaning of Art. 15 of the Letters Patent, 


The appeal is dismissed with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Fut, Bryon.) 


Present:—Mzr. Justice Davies, Mr. Justice Benson and 
Mr. Justice Bhashyam Aiyangar. 


King Emperor Ae at she x 
v. 
Tirumal Reddi and others ie .. Accused, 
King Emperor 2 ses 
v. 
Subbi Reddi ; Aad ... Accused. 

Criminal Procedure Code. Ba. 285, 587—Azvessors-—One of two absent during part of alee 
treul—Hia opion oppressed and recorded—Legality of tdal—Oonepiracy— v. 
Aletment—Penal Code, 8. 108. fae 

King 


A criminal trial before a court of session having commenced with the aid of Emperor ` 
two sesessors, ono of them wea, owing to unevoidable causes, abeent doring a part Subbi Reddi. 
of the tral, but was allowed to resume his seat as assessor during the reat of the 
trial and give his opinion just like the other assessor who was present throughout : 
the tral; and the judge sgreeing with the concurront view of the assessors found 
tho prisoners guilty. 

Held by Bensonand Bhashyam Aiyangar, JJ., (Dames, J., dissenting,) that, though 
tho propor-course for the Oourt was to proceed with the trial without the absentee 
nasoasor, the irregularity was one which might bo cured under the terns of B. 537 
of the Code of Criminal Procedure. 


Por Bhashyam Atyangar, J. 

1, In criminal trials with assossors, though assessors merely assist the court 
but do not form part of the tribinal which finally decides the case, the Uode of 
Criminal Proosdure prescribes as an casential condition procedont to the exercise 
of jurisdiction by the Court that the trial should commence with not less than two 
assessors and thot ono at least of them should be present throughout the trial 
aud give h s opinion. 

2. The assessors, unliko tho jury, give their opinions separately and not as 
wonibers of & body; and tho fact that one of them was wrongly allowed to take 
part in the trial and give bis opinion, will not vitiate the opinion of another amsensor, 
validly given. 

8. A court of appoal under the Indian law is enjoined not io reverse or alter 
the decision ofa court of competent jwisdiction on account of any error, omision 
or irregularity or improper admission or rejection of evidence, unless it has in fact 


oocetioned any failure of justice. 





* Beferred Trial No. 61 of 1900. Ist May 190L 
Referred Trial No. 9 of 190). 3 


Y. 
Subbi Beddi 
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Per Davies, J .—When the absentes aesossor wes allowed torssune h g geat os 
assossor, the court ooased to be a court of competent juriediotion and the irregula- 
rity, therefore, was not une which could be cored under section 837 of the Code of 
Oriminal Piooedure 

Per Bhashyam Atyargar J., —Conspitacy, except andersectiuns 811, 400, 401, 
493and 131-A of the Indien Penal (‘ode1s nota distinct offen‘o but Isonly a 
species of abetment and the oovapirators are chargeable for as nuy offences ag 
there are offences abetted by conspiracy 

The decision of Davies, Benson & Moore. JJ ,in N A. Subramanya v, Queen 
Empress, 10 M. L. J, R, 147 followed. 


A man cannot be charged with, and convicted for, both a 
substantive offence und an abetment of it, 
John Adam for accused Nos. 1, 4and 5 in Referred Trial No. 61 
of 1900. 
C. Sabhapati Atyah for accused No. 2. 
C, Krishnan for do. 3 and 6. 
K. Ramachandra Asyar for do. 7 and 8. 
C. Sankaran Nayar and P. R. Sundara Asyar for ucoused 
No. 8. 
Beshachariur and M. B. Krisina Aiyar for uccosed in Refor- 
red Trial No. 9 of 1901. 
The Public Prosecutor (H. B. Powell) for the Crown. 
The Court delivered the following 
JUDGMENTS :—On the preliminary point in referred trial 
No. 61 and the connected criminal appeals. 
Bhashyam Atyangar, J—These are appeals in Sessions Case 
No 58 of 1900 before the Sessions Judge of Kurnool Division. 
The trial of the said case commenced on 28rd August 1900 and 
closed on 15th October 1900 when judgment was reserved. The 
judgment was given on 24th October 1900, and the first eight 
accused in the case were convicted of murder and the ninth of 
abetment of murder. The trial before the Court of Session was 
with the aid of two assessors, viz., Gundu Rao and P, Seshiah 
Chetti, hereinafter referred to asthe first and second assessor 
rospectively. The first assessor was allowed by the Judge to go to 
Gooty to the death-bed of his mother at 2 p.w. on the afternoon of 
Sth September 1900, and he was also absent on the 6th and 7th 
September, but the trial proceeded during his absence, Thore was 
no trial of the case on Saturday the 8th and Sunday the 9th idem, 
and it was adjourned to Monday the 10th, on which day tho first 
assessor returned and continued to attend the trial thronghont, 


è 
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except on 16th, 17th, 18th and 19th September, on each of which King 
days he was allowed to absent himself till 1 P. x. to enable him to a ad 
perform the daily obsequies of his deceased mother. It appears ana 
that all the depositions recorded in his absence were shown to and King 
read by him. It is not contended that there was no sufficient cause aes 
for his absence on the days above-mentioned, and it appears that Pavor AGT: 
no objection was raised on either side to the Judge permitting him ¥ shy :' 
to absent himself on those days. The Judge in his letter, datea 274er, 7- 
20th March 1901, farther reports that when the first assessor return- 

ed “some doubts wero expressed as to the legality of the 

‘ (assessor’x)’ return and folt by myself, bnt finally it was decided 

with the concurrence of both parties, that he might be allowed to 

return, as the validity of the trial could not be affected in either 

cae, go long as one assessor was present throughout the trial 
according to section 285, Criminal Procedure Code.” The Counsel 

who represented all the accused in the Sessions Oourt also appear. 

ed in this Court as Counsel for the 2nd accused, the appellant in 
Appeal No. 874 of 1900, and says that he did not waive his 
objection though he did not press it or make any protest after the 

Judge ruled that the trial could not be affected by the return of the 

firat assessor. The statement of the Counsel made in this Court 

that he did not waive the objection, must be accepted, though the 

Judge might have misunderstood Counsel as concurring in the view 

of the Judge. It is very much to be regretted that any doubt 

should have been felt on a point which is so plain and that the first 
agsessor should have been allowed to reenme his seat as an assessor 
instead of the trial proceeding, as it undoubtedly could, with the 

aid of the remaining assessor alone under section 285, ol. (1). The 

Public Prosecutor, who also appeared in the Sessions Court, now 

admits that the first assessor ought not to have been allowed to 
resume his seat as assessor. At the conclusion of the trial the 
Sessions Judge invited the opinion of each assessor and recorded 

it, viz , that all the accused were guilty, and the Judge concurring 

in such opinion, convicted the accused. Upon the above facts a 
preliminary ground has been raised and argued in the above 
appeals, that the Judge having acted contrary to law in allowing 

the first assessor to resume his seat as assessor and in inviting and 

taking into consideration his opinion in deciding the case, tho trial 

ought to be set aside and the conviction quashed, 
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In’ my opinion, the finding and sentence appealed against is 
one passed by a court of competent jurisdiction within the meaning 
of section 587 of the Criminal Procedure Code, and that the defect 
in the trial does not affect ita validity and is oné that can be cured 
under that section, if the irregularity “ has not in fact occasioned 


` a failure of justice.” 


The chief contentions raised in support of the preliminary 


` ground are, that assessors are members of the court, that, therefore, 


the court was illegally constituted from the time when the first 
assessor was allowed to resume his seat as assessor on 10th Septem- 
ber, and that, even if assessors are not members of the court, yet, 
inasmuch as the Seasions Judge invited the opinion of the first 
assessor when in law he had not the status of an assessor, and 
decided the case in concurrence with auch opinion, the finding and 
bentence appealed against cannot be regarded in law as one passed 
by a court of competent jurisdiction. If either of these contentions 
be well founded, it will go to the root of the case and the result 
will be that a new trial will have to be ordered. Section 268, 
Criminal Procedure Oode, provides that all trials before a court of 
Session shall be either by jury or with the aid of assessors. In the 
latter case it is provided by section 284 that at least two asseasors 
shall be choseh by the Judge. The next section 285 provides that 


-if an assessor be prevented from any sufficient cause from attending 


throughont the trial, the trial shall proceed with the aid of the 
remaining assessor or assessors only and that, if all the assessors are 
go prevented or absent themselves, the proceedings shall be stayed 
and a new trial shall be held with the aid of fresh assessors. 


With reference to these provisions, it is conceded that the trial 
commenced validly with two assessors and that no exception could 
be taken to the trial of the case including the finding and sentence 
if the second assessor alone contmued as assessor from 2 P. W. on 
the 5th September when the first assessor departed on leave. The 
authorities cited simply establish that the trial will be invalid if it 
commenced really with only one assessor, though nominally there 
was a second assessor who, by reason of blindness or deafness, was 
incapable of understanding the proceedings (Weir’s Cri. Rul, p. 927, 
8rd Ed.; Queen Empress v. Babu Lal,I. L. R. 21 A. 106)or if it ended 
withoutthe last remaining assessor having attended the trial through- 
out (Queen Empress v. Muhammad MuhmudKhan, I L.R 18 A. 
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887) or if a portion of the trial which consisted in the taking of the nes, 
_additional evidence took place after the discharge of the MNE i Po 
(Queen Hmpress v.Ram Lal, I. L.R. 15 A. 186). The principle of these page . 

decisions is that tn cases not tried by jury, it is imperative that the Harter : 
judge should commence his trial with the aid of at least two asses- ve 
sors and that at least one of them should continue to attend the Balb: Reddi, 
trial throughout. This being mandatory, the jurisdiction of the ee i 
Sessions Judge to commence the trial and his jurisdiction to con- 

tinue the trial are dependent upon his choosing at least two asses- 

sors to aid him and on the continuation of at least one of them 
throughout the trial. In other words, the above two requisites are 
conditions precedent to the exercise of his jurisdiction, and, there- 

fore, any finding or sentence passed by a Sessions Judge in con- 
travention of either of those requisites will not be one passed by a 

court of competent jurisdiction and the defect is not one which can 

be cured by section 587 of the Criminal Procedure Code or section 

167 of the Hvidence Act. 


In the matter of the petition of Narain Das, I. L. R. 1 A, 
610, it was held by a single Judge that the acquittal of an accused 
person, without asking assessors their opinion, was only an irregu- 
larity though a serious one and that it could be cured under sece 
tions 288 and 800 of Act X of 1872 corresponding to section 587 of 
Act V of 1898. In the view I have already expressed, I need 
hardly add that I dissent from that decision, and that if a Sessions 
Judge should decide a case without inviting the opinion of the 
assessors, he virtually holds the trial without the sid of assessors, 
and that his finding or sentence cannot be regarded as one passed 
by a court of competent jurisdiction. (Queen v. Matam Mal, 22 W. R. 
Orl Rul. 84 and Queen Bmpress Vv. Munna Dal, 1 L.R. 10 A. 414). In 
the present case there has been no violation of either of the said 
conditions precedent and the question raised as to the effect of 
allowing an assessor who absented himself for some time after he 
had attended a portion of the trial to resume his seat and to give 
his opinion “at the conclusion of the trial is not governed by any 
direct authority and the case, therefore, being new in the instance 

“ought “to be governed Ly the established principles and the 
anslogies which have heretofore prevailed in like cases” (per 
Wiles, J., in the Tagore case, Sup, Vol. Ind. App. at 68; per Lord 
Wensleydale in Mtrehouse v, Rennell, 1 Ol, & Fin., 546). 


ror 
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I now proceed to consider the principles and the analogies 
which bear on the question raised in this case. The principles are 


clearly deducible from the provisions in regard to trial with the 


aid of assessors as contrasted with the provisions in regard to trials 
by jary. In the latter case, the trial is by jury before a court of 
Session and the functions of the two tribunals forming a mixed 
tribunal are respectively defined in sections 298 and 299 of the 


` Code of Criminal Procedure. 


The jury form a tribunal or body with a foreman and the 
verdict is the verdict of the body, and when there is no unanimity 
among the members of the body, the opinion of the majority pre- 


-vails as the verdict of the body. The jurors are sworn after tho. 


foreman has been appointed, And after the Judge has finished 
his charge, the jary may retire to consider their verdict, and if 
they are not unanimous, the judge may require them to retire for 
further consideration. Jf in the course of a trial by jury, any 
juror unavoidably absents himself, or if it appears that any juror 
is unable to understand the language in which evidence is given 
or the language in which it is interpreted, a new juror shall be 
addel or the jury discharged and a new jury chosen. Butin 


‘either case the trial shall commence anew. But in the case of a 


trial with the aid of Assessors, the assessors do not form a body and 
each acts and expresses his opinion individually, and the judge is 
to invite the opinion of each separately and record it. The judge 
is the sole judge of law and fact and the responsibility of the deci- 
sion rests only with him, though, in the decision of the case, he is 
expected to take into consideration the individual opinion of each 
aasessor, and during the trial of the case, he may also consult them 
on any pointin connection with the examination of witnesses or 
otherwise. The assessors are not to retire for consultation and 
forming their opinion. In the case of assessors the principle is 
that the judge should have before him the individual and the 
independent opinion of each assessor. Before the enactment of 
the Criminal Procedure Oode, Act X of 1882, the judge had to 
invite the opinion of the assessors without summing“up the evidence 
to them. The object was to preclude the possibility ‘of the asses- 
sors being influenced by the judge in forming or giving their 
opinion. On this point the Indian, Law Commissioners appointed 
under 16 and 17 Vic. C. 98, section 22, in their first report acocom- 
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panying the draft Code which formed the basis of the Criminal K ng 
Procedure Code of 1861 observed at p. 152 as follows :—“ A differ- ee 
ence is proposed in the mode of taking the verdict of a jury from ae 
that of taking the opinion of the assessors. In the former cave, King 

the judge will sum up the evidence for the guidance of the jary ™ ents 
and then call for their verdict, In the latter, the judge will cal] 5™bi Reddi. 
for the opinions of the assessors without any expression of his own. Bhashyam 
There is a reasonable apprehension that the native assessor when ee 
his own opinion is to be subjected to discussion in open Conrt is 

likely to be unduly biassed by the opinion of the presiding judge: 

we have endeavoured to obviate this by the order of procedure 

which we have described.” But in the Code of 1882, an enabling 
provision was introduced which is also retained in the presont 

Code empowering the judge to sum up the evidence to assessors 

before inviting their opinions. In my opinion this provision should 

be availed of by the judges only in cases where the facts are intri- 

cate or complicated and it may therefore be expedient to explain 

or mardhal tho same, Even in those cases,.the judge should not, 

as he may do iu charging a jury, express his opinion upon any 
quostion of fact arising in the case. The contrast between trial by 

jury and trial with the sid of assessors is that, in the former, the 

jury is the real tribunal but is aided by the judge, and in certain 

matters directed by the judge, but in the latter the judge is the 

sole tribunal aided by each of the assesgors. 


“The tribunal which has to try the case is tho judge himself, 
uud the judgment is his and his alone. The assessors who assist 
the judge take no part in the judgment whatever; they are uot 
responsible for it and have nothing to do with it. They are there 
for the purpose of assisting the Judge” (per Brett, M. R. in In re 
Beryl, 9. P, D. at p. 141). 


For the above reasons I am decidedly of opinion that assessors 
do not form members of the Ssssions Court and that, therefore, 
the Sessions Court was not illegally constituted since the first asses- 
sor was allowed to resume his seat as assessor. If assessors are 
members of the Oourt, and the first assessor acted as 8 member of 
the Court after his return though he ceased to be an assessor in the 
case when once he departed on the 5th September and the case 
proceeded during his absence, it may be that the finding and sen- 
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tence cannot be regarded as passed by a Court of competent juris- 
diction and the defect could not be cured under section 587. In 
the course of argument, it was put to Mr. Adam, Counsel for the 
appellant in No. 875, whether the finding and the sentence will have — 
to be quashed if the jadge had, at the conclusion of the trial, dis- 
covered his mistakein having permitted the first assessor to resume 
his seat as assessor and therefore refrained from inviting his opinion 
but invited the opinion of the other assessor only and took it into 
consideration. But for obvious reasons, the learned Counsel did 
not ventare to give a direct answer. The argument that assessors , 
form members of the Court would carry weight, if the question had 
arisen under Act VII of 1848 or under the Criminal Procedure 
Code of 1861 ; at any rate such argument would have been very 
plausible under section 82 of the said Act and under section 824 of 
that Code which ran as follows :—“ In a trial before the Court of 
Session not by jury the trial shall be conducted with the aid of 
two or more assessors as members of the Court.” 


The phrase “as members of the Court” disappeared in the oor- 
responding section 282 of Act X of 1872 and has not been re-in- 
troduced either in the Code of 1882 orin that of 1898. 


Though assessors do notform members of the Court, yet in- 
asmuch as it is mandatory that the Court should be aided till the 
conclusion of the trial by at least one assessor attending the trial 
throughout and giving his opinion, can it be maintained that the 
second assessor cannot, under the circumstances, be legally regard- 
ed as the remaining assessor who validly attended the trial sub- 
sequent to the return of the first assessor ? 


This question was not raised or argued. But tomy mind that 
was the only question that required consideration, and it was with 
reference to that in particular that I have drawn attention to the 
various provisions of the Code relating to the constitution and the 
status of jurors and assessors. If assessors like jury act asa 
body, though when the body is reduced to one the remaining 
asseasor may act alone, the argument that the second assessor 
cannot be regarded as having legally continued to act as the 
remaining assessor after he was associated with the first asses- 
sor who ought not to have been allowed to resume his seat as assos- 
sor and thus the two formed a body, would be conclusive, For 


` 
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in that case, the opinion given will be not his individual opinion, King 
n GET te Emperor 
Lut the opinion of the body consisting of himself and the first as- Y 
seæsor and the constitution of the body being illegal, it will be just es 
the same as if the trial was continued without the aid of any asses- King 
š ae Emperor 
sor. But, for the reasons already given, itis clear that assessors ern 
do not form a body or tribunal, but each forms an entity in him. Sabi °°" 
self acting independently of his fellow assessor or assessors. The eens z. 
statua, therefore, of the remaining assessor and the validity of his 
opinion as such is in no way legally affected by the first assessor 
having been, contrary to law, allowed to resume his seat as assessor 


and that probably in juxta position to the former. 


Tho second contention above referred to in support of the pro- 
liminary ground is chiefly relied upon by the learned pleader who 
appeared for the appellant in Appeal No. 878. He argues that 
the Judge having invited the opinion of the first assessor as an 
assessor and having presumably taken the same into consideration 
in arriving at his conclusion in the case, his judgment is thereby 
vitiated and should therefore be set aside. He further argues that 
he is’ entitled to the judgment of the Sessions Court and that this 
court as a court of reference or appeal cannot substitute its own 
judgment for that of the Sessions Judge, after expunging from the 
record the opinion of the first assessor which was taken into con- 
sideration by the Sessions Judge. If this argument were sound, 
ita result will simply be to quash the conviction and sentence and 
direct the Sessions Judge to give a fresh judgment upon the evi- 
dence on the record withont taking into consideration ithe opinion 
of the first assessor. One need hardly predict what the resnl, 
would be in an asseasor’s casein which the Judge decides according 
to his own judgment and on his own responsibility, though he takes 
into consideration the opinions of the assessors. Itis not alleged 
that beyond giving his opinion when he was invited to do so at the 
conclusion of the trial, the first assessor, after his return, took any 
part in the trial by putting any questions to the witnesses through 
the court, or otherwise took any part in the trial beyond attending 
to it. Oan it be argued that, though the second assessor validly 
continued as the remaining one assessor from and after the 6th of 
September, his opinion is vitiated and therefore invalidated by the 
first assessor having been invited to express his opinion first ? . If 
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such a position can be maintained, it may then be said that it wil 
be just the same as if the Judge decided the case withont inviting 
the opinion of assessors, in which casea new trial will have to be 
held. It may be thatthe first assessor happens to be a retired 
Sub-Magistrate and that the second assessor is an ordinary trader 
devoid of “forensic knowledge”. But that circumstance cannot lead 
to any presumption either of fact or of law that the former is more 
competent to form an opinion upon the evidence in the case than 
the latter, or that the latter was influenced in giving his opinion by 
the previously expressed opinion of the former, assuming, as I sup- 
pose it was the case, that such opinion was expressed in the pre- 
sence of the latter. Hven if, in fact, he was so influenced, it will 
not invalidate his opinion, whatever may be the value to be attach- 
ed to such opinion, any more than the opinion of an assessor in 
any Sessions trial would be invalidated if in forming such opinion 
he was influenced by the eloquence or personality of the Counsel 
for the accused in the case or the opinion of the Judge expressed 
now and then during the trial of the case. Under the law 
the opinion of an assessor as I have already explained is his 
own individual opinion, and it must be accepted as such whatever 
considerations may have weighed with him in forming his opinion, 
and no evidence will be admissible to establish that his opinion 
was influenced by the opinion of a co-asseasor or any other person, 
or by any other circnmstance. Ifsuch a doctrine were accepted, 
where are we to stop ? Suppose, in the present case, both the asses! 
sors had attended the trial throughout, will the trial have to be set 
aside because the opinion of the second asseasor which echoed the 
opinion of the first assessor was invalidated because it was influenced 
by it, and the Judge in a trial with the sid of two assessors is 
to have the benefit of the opinion of each assessor but that in real- 
ity “ he had the opinion of only one assessor, which opinion result- 
ed in the concurrent opinion of two assessors which must neces- 
sarily have carried more weight with the Judge than the single 
opinion of only one” ? 


The whole argument proceeds on a misapprehension of the 


functions of a Oourt of reference or appeal ynder the ludion law. 
It ia not a mere Court of error, but the court as a court of reference, 


appeal or revision is enjoined by sections 587, Crimjnal Proopdure 
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Code; and 167 of the Indian Evidence Act, not to reverse or alter King 

the finding or sentence passed by a court of competent jurisdiction gia bad 
on account of any error, omission, irregularity, improper admission Som 
or rejection of evidence, unless in its judgment such error, omission King 

or irregularity has, in fact, occasioned a failure of justice or unless mere 
independently of evidence objected to and admitted there was not Sabi Beddi. 
sufficient evidence to justify the decision, or that if the rejected NERE 
evidence had been received, it ought to have varied the decision. _ 
The only question which has now to be considered is whether the 

error or illegality committed by the Judge is one that is oured 

under either of the above sections, if this court is satisfied after 

rejecting the opinion of the first assessor that the conviction is right 

and that there has been, in fact, no failure of justice and that the 

accused have inno way been prejudiced in their defence by the 

first assessor having been allowed to resume his seat. Section 167 

of the Evidence Act does not directly apply to the case, because it 

applies only to improper admission or rejection of evidence, and 
technically the opinion of an assessor, ‘which the Judge is to take 

into considerdtion in arriving at his conclusion, cannot be regarded 

as evidence any more than the confession of a co-accused affecting 

himself and others jointly tried with him for the same offence, which 
confession under section 80 ofthe Hvidence Act the Coart may 

take into consideration against such others, can be regarded 
technically aa evidence (Queen Empress v. Khandta Bin Pandu, 

I. L. R. 15 B. 68). 


The case, therefore, has to be dealt with under section 587 as 
an error or irregularity committed by the Judge in his proveedings 
during trial in that he invited and took,into consideration tho 
opinion of the first assessor as an asscasor when in fact and law 
he had forfeited his status as assessor when ho departed on 
leave and the further trial was not adjourned until his return. 
In determining whether such error or irregularity has in fact 
occasioned a failure of justice, this Court as a Court of referouco 
or appeal will be guided by the principle laid down by section 
167 of the Evidence Act in the analogous case of improper admis- 
sion of evidence. Such is the course which is adopted when tho 
Court below convicts a person upon the evidence on record 
taken along with the supposed confession of a co-prisoner if this 
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Court considers that the so-called confession is no confession at 
a all within the meaning of section 80, or that for some other res- 
fae - sou it ought not to have been taken into cosideration by the Judge 
King This Oourt does not and ought not to quash the*conviotion simply 
Emperor on that ground and order a new trial or direct the Sessions Judge 
Bubbi Reddi. to pass a fresh judgment after dismissing from his consideration 
Bhashyam such supposed confession. But this Court takes and ought to tako 
Atyanger, J. the responsibility of deciding whether independently of and apart 
from such confession the conviction ought to be upheld or set aside. 
Such confession not being technically evidence against the co-accu- 
sed, the case is not dealt with directly under section 167 of tho 
Evidence Act, but has to be dealt with as an error or irregularity 
within the meaning of section 587 of the Code of Criminal Proce- 
dure. But in determining whether the error or irregularity is 
cured under that section, the court is guided by the principle laid 
down by section 167 of the Evidence Act and I am at a loss to 
understand how it can be maintained that oven if the finding and 
sentence appealed against, were passed by a court of competent 
jurisdiction, yet it cannot be cured under section 587 though this 
court might come to the conclusion that the prisoners were r ~t 
prejudiced in their defence by the irregularity complained of an4 
that the conviction was right upon the evidence on record after 
expunging the opinion of the first assessor. Itis argued that the 
opinion of an assessor is a judicial opinion and is not on the same 
footing as the opinion evidence of expert witnesses or on the same 
footing as the confession of a co-accused and therefore section 587, 
Criminal Procedure Code, cannot be applied to the case. No 
doubt an assessor like a jurywan is & publio servant, vide section 
21, cl. (5), Indian Pena} Code, and like a juryman he is expected 
to form and give his opinion on the evidence given at the trial and 
not to act upon his personal knowledge of any relevant facta of the 
case without giving evidence of the same as a witness in the case 
(vide section 294, Criminal Procedure Oode) and he may also like 
the jury be sllowed to put questions through the court to witnesses 
ander examination (vids section 166 of the Evidence Act}. But 
the opinion of an assessor is certainly not a judicial opinion in any 
sense, though one may not be so hypercritical as to object to its 
being characterised or referred to as quasi-judicial. But in my 
opinion, assessors are analogous to expert witnesses and in princi p 
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the opinion of an assessor is substantially on the same footing as King 
the opinion evidence of sexpert witnesses. A brief retrospect of Hiri 
Indian legislation in regard to trial of criminal cases with the aid of guna! 
assessors would clearly show that such is the correct view, and it is King 
also in conformity with the instiintion of assessors in England in?" 
civil cases, especially in admiralty, ecclesiastical, patent and similar 8°>?! Beddi. 
cases (vids Vol I of Enoyclopædia of Laws of England, p 848). Bee 
The earliest Indian legislation which authorised European function "8" " 
aries presiding in Courte of Sesion to constitute two or more 
respectable natives to assist them as assessors “with a view to the 
advantages derivable from their observations particularly in the 
examination of witnesses” is Regulation VI of 1882 which was 
applicable only to Bengal. Act VII of 1848 extended that system 

to the Presidency of Madras, and it was provided by section 82 of 

that Act that Sessions Judges may in the trial of criminal cases avail 
themselves of the assistance of respectable natives or other persons 

by constituting two or more such persons assessors or members 

of the court “ with a view to the advantages derivable from their 
observations, particularly in examination of witnesses”. It was 
further provided that the opinion of each of the assessors shall be 

given separately and discussed and if so desired, recorded in writing. 

I may also observe that, under that act, the opinion of assessors 

had a potentiality which it has ceased to have since the enactment of 

the Code of 1861. Thus it will be seen that provision was made by 

the Legislature for Huropeans administering justice in a foreign 

land and therefore deficient in their knowledge of the customs and 

habita of the parties and witnesses appearing before than and also 
deficient in judging of their demeanour in the witness-box, having 

the benefit of the opinion of two or more respectable natives of the 

land as sesessors possessing such knowledge and judgment. Buol 

being the principle underlying the institution of assessors in India, 

which is the same as that in England in the class of cases already 
referred to, the opinion of an aasessor given upon the whole case 

tried before a Court of Session or any portion of such case is in 
principle on the game footing as the opinion evidence of a person 
specially skilled in foreign law, science or art. 


On-the ground, therefore, that assessors are not members of 
the Court of Session, that the trial in this case validly commenced 
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with the aid of two assessors, that one of the assessors attended the 
trial throughout till ite termination, that his status as an dssessor has 
not been affected and his opinion recorded by the Judge at the 
conclusion of the trial has not been invalidated "by the action of 
the Judge in allowing the first assessor to resume his keat as an 
assessor and inviting his opinion as one of the dasessors at the con- 
clusion of the trial, but that such action or the part of the Sessions 
Judge is only an error or irregularity in a proceeding during the 
trial, which, if it has not, in fact, prejudiced the acoused, could 
be cured under section 587 of the Code of Criminal Procedure, I 
would overrule’ the preliminary objection and proceed to: hear the 
case on the merits and affirm or set aside the conviction; avcording 
as, in the opinion of this court, the evidence in the case without 
taking into consideration the opinion of tle first assessor does or 
does not warrant the conviction of the prisoners. 


Benson, J—I do not think that there is any validity in the 
preliminary objection. 

The law does: not require that a trial should be held with the 
aid of two aasessora throughout. It requires that a trial shall be _ 
commenced with the aid of two assessors, but it makesa special 
provision (section 285, Oriminal Procedure Code) for the unavoid- 
able absence of one of the assessors after the trial has commenced. 
In such case the law allows the trial'to proceed and to be complet- 
ed with the aid of one assessor only. Itis only if both assessors 
are unavoidably absent that the proceedings are to be stayed anda 
new trial, with the aid of fresh assessors, held. In the present case 
one assessor was present throughout, and if the second assessor had 
not been allowed to return after absenting himself for a time, there 
could be no question as to the validity of the trial. The law,.it is 
trie, does not contemplate that an assessor, having once abgented 
himself, should return and take part in the proceeding at a later 
stage, and the Sessions Judge ought not to have allowed him to do 
so in this case. His having. done so was, no doubt, an irregularity, 
but the law expressly provides (section 587, Oriminal Procedure 
Code) that an irregularity inthe proceedings is no ground for 
setting aside a finding or sentence “ unless the irregularity has, in 
fact, occasioned a failute of justice.” The onus-is on the appellant 
to show that thete ‘has, in fact, been a failure of justice owing to 
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the irregularity. This has not been shown in the present case. In King 
my opinion, therefore, the preliminary objection has no validity "™Pe 


and should be overruled. Tramal 


Davies, J.—As regards the preliminary objection that the oon- Bran 
victions of the several appellants are bad in law inasmuch as the sabbi Reddi. 
case was not tried by a competent tribunal, the following are the nay. 
facts :—The trial began on the 28rd August 1900 with the aid of 
two assessors as was right and was regularly continued with the 
aid of the two assessors from day to day antil the 5th of September. 
On the afternoon of that day and for the two following days, the 
6th and 7th September, the first assessor waa allowed to absent 
himself an account of the illness and death of his mother while the 
trial proceeded with the sid of the one remaining assessor. The 
Judge did not dispense with the further services of the first 
assessor ashe might have -done under section 285 (1), Code of 
Criminal Procedure, and as he ought to have done if he could not 
adjourn the hearing, for, on the assessor’s return to the Court on 
the 10th of September, which was the next date ‘of hearing after 
the 7th, the Judge reinstated him as first assessor, and the depo- 
sitions of the prosecution witnesses Nos. 47 to 82 which had 
been taken during his absence for the 24 days were then “ shown 
to, and read by, him.” The trial went on with the two assessors 
until the 14th September, but on the following 8 or 4 days the 
Judge in his report is not very precise as to the dates) the first 
assessor was again allowed to absent himself every day up to 1 
P. x. in order to perform his mother’s funeral ceremonies, and the 
trial proceeded during his absence, as before, with only the 
remaining assessor, Lut “ he read the depositions recorded during 
his absence before he resumed his seat in the afternoons’. The 
depositions taken on these occasions were those of defence wit- 
nesses. From the 19th September till the 29th idem, when the 
examination of witnesses was concluded, and up to the 15th Octo- 
ber, when the trial was closed, both assessors sat together and 
at the end of the trial, the opinion of each was taken and duly 
recorded. 


It is thus clear that the trial purports to have been conducted 
with the aid of two assessors, and itis so made to appear on the 
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face of the Judge’s record. Noither in hia Judgment nor elsewhere 
is there anything to indicate that the two assessora had not sat: 
together throughout the trial. 


Now my learned colleagues are of opinion that it must be 
considered. that the trial on and after the 5th September was held 
with the aid of only one assessor which was permissible under 
section 285 (1), Code of Criminal Procedure, and that the resumed 
sittings of the first assessor and his taking part in the proceedings - 
after his absence from the 5th to 7th September should be treated 
as an irregularity not occasioning a failure of justice. J am unable 
to accept thia view. In the first place the Judge did notas a 
matter of fact act under section 285 (J) nor does he profess to 
have done so, and.in the second place the opinion of the first asses- 
sor finding the appellants guilty must have done them positive harm. 
The first assessor happens to be a retired Sub-Magistrate versed in 
criminal affairs, and it is highly probable that his opinion had great 
effect on the mind of the second assessor, whois an ordinary trader 
devoid of forensic knowledge. Had the second assessor been left to 
give his own opinion without hearing the first assessor’s opinion he 
might have given one different from what he did. In any case, 
the taking of the first asssesor’s opinion resulted in the concurrent 
Opinion of two assessors which must necessarily have carried more 
weight with the Judge than the single opinion of one. The opinion 
of an assessor is given in the exercise of a judicial function imposed 
on him by law, and the Judge is bound to take it into consideration, 
He cannot dispense with it. Considering the status of the first 
assessor the Judge was doubtless influenced by his opinion in 
coming to his own conclusions on the many’ doubtful points in the - 
case, which he has himself set ont in his Judgment, bat he had 
no right to ask for or take that opinion, and by having it his 
judgment was vitiated. I can see no. analogy between assessors 
in civil cases in England and the assessors we have in criminal 
cases in India, A Oourt consisting of a Judge and two or more 
assessors by which every person must be tried before a Court of 
Session when he is not tried by jary, appears to mea compromise 
between a trial by Judge and jury, and bya single Judge. It is 
a constitutional privilege, the benefit of which is not confined to 
the subject, for in on appeal by a person convicted in an assessors’ 
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case, the Orown can as well rely on the opinion of the assessors if King 


ror. 
it is in favor of a conviction as the prisoner can wee their opinion ree 
Tirum 
is ee other way. Beddi 
ing 


I must iuda take it as the fact that this trial was a trial Bopeoe 
held with the aid of two assessors as the law requires (section 268, Babs Boddi. 
Code of Criminal Procedure). It began with two usseasors, and it 
ended with the two same assessors and the depositions taken during 
the absence of the first’assessor were handed to him for perusal 
as a functionary who was taking part in the whole trial. The 
absence of the first assessor extended in all to 4 or 4} days upon 
which the evidence of witnessea Loth for the prosecution and for the 
defence was being taken outof a total of 80 days occupied in their 
examination. So that, there was a lawfully constituted Court for 
26 days while for 4 days there. was not. The question then is 
whether if in a trial held by a Judge with the aid of two assessors 
one of the assessors is absent for a considerable portion of the 
time during which the most important part of the trial, vis., the 
examination of witnesses, is proceeding, the Oourt ceases to bea 
Court of competent jurisdiction. It seems to me that.there can be 
no doubt that in such circumstances, the trial is rendered null and 
void, for section 295, Code of Oriminal Procedure, lays down therule 
that if a trial is adjourned, as this was, from day to day,“ the jury 
or assessors shall attend at the adjourned sitting and at every 
subsequent sitting until the conclusion of the trial.” It follows 
that, in my opinion, the conviction of the appellants must be set 
aside and a re-trial ordered. 


Davies, J. 





On the merits. 

Daviss and Benson, JJ.—(In Referred Trial No. 61 and 
connected Criminal Appeals Nos. 874 to 878 and 1028 of 1900).— 
The preliminary objection being overruled, we now turn to the 
merita of the cage. 


The first eight accused, Kona Tirumal Reddi, Pocham Tiru- 
mal Reddi, Madargadu, Imamgadu, Kavadi Husen, Mash- 
kingadu, Penchikala Pedda Narayana, and Poreddi Subbayya, have 
been convicted of the murder of Bathini Ranga Reddi, a B. A. and 
B. L., and Ist grade pleader in the District of Bellary. The ninth 
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socused Kona Timma Reddiisa rival pleader of the 2nd grade 
in the same district and a brother of the first accused. He has 
been convicted of abetting the murder. All have been sentenced 
to death except the third and sixth acoused, who have been sentenced 
to transportation for life. They appeal against their conviction. 
There was another coant chatging the 9th accused with unother 
act of abetment together with the lst and 2nd accuged, but they 
were all acquitted on this count. Against this acquittal the Public 
Prosecutor appeals on behalf of Government. The facts of the 
actual murder, according to the evidence for the prosecution, aro 
very briefly, aa follows :—On the 11th June 1900 the deceased pleader, 
B. Ranga Reddi, was travelling in his cart from Rayalcheruvu 
Railway Station, which he left at 10 a. x., to his father’s house in 
Chimalavagupalli, 7 miles off, accompanied by his gumastah Naiain 
Reddi (17th prosecution witness) and by two clients (18th and 19th 
prosecution witnesses) belonging to a distant village named Rayam- 
peli, the cart being driven by bandyman Hanumantn (20th 
prosecution witness). On the way the two clients got down to 
drink at a stream and then followed at a little distance behind the 
cart. When the cart got to the dry bed of a stream called Ralla- 
vagu or Vanka, the time then being about 11-80 à. x., the first eight 
accused and another man, named Subbi Reddi, met the bandy, threw 
stones at it and stopped it, the first aconsed firing his revolver at 
the bandy but without effect, Ranga Beddi fired a shot in return 
from a revolver which Narain Reddi had brought with him from 
Ohimalavagupalli but also without effect. Two of the accused (5th 
and 6th) then gave the bandyman a couple of blows with sticks on 
the leg and knocked him down, and another (7th accused) cut the 
rope which fastened the bullocks to the pole. Narain Reddi, the 
gumastah, jumped down from the cart and tried to run away 
but was pursued and stopped by the 5th and 8th accused who then 
turned back and stopped the two Rayampalli men (who had run 
up on seeing the disturbance) and threatened to kill them if they 
came farther. „The 2nd, 4th and 7th accused meantime dragged 
Ranga Reddi ont of the cart, and the 2nd accused and Sabbi 
Reddi cnt bim with their axes, the first accused finally 
cutting his throat from ear to ear. When going away the 
first accused topk with him the revolver which the deceased had 
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fired. The 8rd accused was present armed with a stick, but is King 

not said to have taken any active part in the murder. Two ryots pete 
(Rangayya and Pedda Appayya, 21st and 22nd prosecution witness- Tirama 

əs) who were in the fields half a mile or so from the spot, hearing King 

the revolver shots, ran up to the scene of offence in time to see the eee 
murderers going away. They recognized the 1st and 2nd accused Bubb! Reda. 
und Subbi Reddi whom they previously knew and spoke to Narain Darios a and 
Reddi abont the murder. This is the evidence for the prosecution, ibis 
and the question is whether it is to be believed or not. 


The defence is that each and all of the accused wero elsewhoro 
at the time of the murder and knew nothing as to how, or by who, 
it was committed. 

The accused contend that they were falsely accused. because the 
real murderers were not known, and they were pitched upon owing 
to eumity that existed between the deceased on the one hand and - 
the first accused and his brother, the ninth accused, on the other 
hand ; that the 2nd nocused and Subbi Reddi were added as they are 
brothers-in-law of lst accused, and the 8rd, 4th and 5th accused 
as they are his horsekeepers or servants, and the 6th, 7th and 8th 
accused as they are connected with Subbi Reddi. The enmity 
between the deceased and Ist and 9th accused was admittedly of 
the bitterest character and had become very acute just before the 
murder. The prosecution points to it aa the motive which lea to 
the murder, All the circumstances show that the murder was 
uot by dacoits for the sake of robbery but was owing to private 
enmity. The Kona and Battini families, to which the lst accused 
and the deceased respectively belong, are two of the most 
powerful families in that part of the country. The deceased’s 
father Chenna Reddi pays Rs. 1,600 for his patta lands, whilo 
the 1st accused, Kona Tirumal Reddi, has patta lands assessed at 
over Rs. 1,000 per annum. He lives in Tirunampalli, about two 
miles north of the scene of offence, The 2nd accused Pocham Reddi 
is Tirumal Reddi’s brother-in-law and lives in Tippareddipalli 
close to Tirunampalli and about 14 miles from the scene of offence. 
He is also a wealthy and powerful man. The Subbi Reddi, 
who has been separately tried, is another brother-in-law and a 
well-to-do man. The decesased’s gumastah and the bandyman, who 
loth belong to the neighbouring village of Chimalavagupalli, 
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deceased’s father’s village, knew these three accused. well before the 
murder. The gumastah had taken a prominent part ina criminal case 


- for false coining brought against the lst accused some time previously 


on information given by the deceased. It will be observed that the 
case for the prosecution is that these well-to-do men, lat accused 
and his two brothers-in-law, themselves took the most prominent 
part in the murder, which was committed in broad daylight and 
in the presence of two men, the bandyman and the gumastah, who 
knew them previously and would be certain to identify then, and 
yet made no attempt to kill either of these witnesses though they had 
both in their power for some time and had half a dozen hired assas- 
sins with them, so that their murder would be a perfectly easy matter. 
The gumastah received no injury of any sort, and the bandyman 
received only a couple of blows with stick on the foot. 

This story is, on the face of it, so improbable as to be almost 


` incredible unless it is corroborated. The prosecution has evidently 


felt this difficulty and has endeavoured to corroborate it in 
Various Ways. 


In support of the trath of story told by the alleged eyo- 
witnesses, the prosecution points to the fact that they gave sub- 
stantially the same account at the inquest which was held in the 
presence of the Sub-Magistrate about 9 P x., on the day of the 
murder. The inquest report (Exhibit D) shows that the gumastah 
and bandyman then named the Ist and 2nd acoused and Subbi 
Reddi as the actual murderers and described minutely the part 
each took. They also identified the 8rd aconsed, Madargadu, who 
had been arrested on suspicion the same afternoon and had made 
a statement involving the other accused and Subbi Reddi. They 
also said that they could identify the other five murderers. Tho 
Rayampalli witnesses, of course, did not know any of the accused 
previously, as they were strangers in that part of the country, but 
they identified Madargadu then in custody and said they could 
identify the others if they saw them. 


The prosecution further shows that the lst accused and his 
-brothers-in-law were named as the murderers early the same 
afternoon in the report (Exhibit 2) sent by order of Chenna Reddi, 
the father of the deceased, to the Police Station House Officer of 
Yadiki, and in tho telegram (Hxhibit F(1) ) sent by Chenna Reddi 
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to the District Magistrate., Itis however unfortunate that there eae 
was great delay in the receipt of both these documents. Yadiki is ee 
only four miles from Chimalavagupalli, and, according to Ohenna Reddi. 
Reddi and other prosecution evidence, the report (Exhibit 2) was fae 
sent off at 1 r. xw. It ought thereforeto have been received about aot aii 
2 p, u., and the Police might well have been expected at the scene = _— 
of offence by 8 o'clock or soon after. Asa fact no policeman Der or 
arrived until after 7 r. w., and the explanation for this long delay 

can hardly be called satisfactory. Itis. to be noted that though 

the bandyman, according to his evidence at the trial, knew the bth 
accused previously by name, the name is not mentioned in this report 

to the Police. The 4th accused was also a man of Yadiki and was 
known, apparently, asfirstaccused’s horsekeeper, though not by name, 

to the bandyman. Yet no reference is made to him in the report. It 
therefore seems improbable that the bandyman had at that time stated 

that either of these men were among the murderers. Then the iele- 

gram (Hxhibit F1) tothe District Magistrate on the face of it pur- 
porta to have been received for despatch at Pennar Railway Station 
at8p.x.,and it was not actually despatched until 8-40 r. xw. The 
Assistant Station Master of Pennar, who was examined at the trial, 

and the Station Master and Venkataranga Reddi, a sou of Chenna 

Reddi, who were both examined Ly us at the heariug of the appeals, 
explain that the telegram was really sent to the Railway Station 

at the same time with two others addressed to Kesava Pillai and 

Basi Reddi, which two were certainly despatched at 1-25 r. x. 

These are addressed to a vakil and a relative, and in them the fact 

of the murder alone is mentioned. The names of the murderers 

ure not mentioned. In the telegram to the District Magistrate, 
however, the names of the first accused and of his two brothers-in- 

law are given. It runs as follows :—“ My son O. Ranga Reddi, 
pleader, Gooty, was murdered to-day by Kova Tirumal'Reddi, 

P. Thiramal Reddi, Subbi Reddi and five others. You should enquire 

the case yourself.” The witnesses explain that the three messages 

were written on one piece of paper and were brought to the station 

by Balaranga Reddi, a son of Chenna Reddi, but that he had only 

Rs. 5 with him whilst the three messages together cost Re. 5-8-0 

and that therefore the message to the District Magistrate was 
detained until Balaranga Reddi returned home, a distance of 

three miles, and seat the additional eight annas. Everything con- 
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nected with the sending of this telegram is shrouded in doubt and 
uncertainty, and we are by no means satisfied that we have been 
told the truth in regard to it. The paper on which the three tele- 
grams were written has not been produced. In fact at the trial no 
reference was made to the three being written on one piece of 
paper. For aught that there appeared, there were three separate 
telegrams. The sender of the telegrams appeared from the evidence 
atthe trial to be Ohenna Reddi himself, but it was only af the 
appeal that we were told that the writer of the telegrams was 
Venkataranga Beddi, and that he was m Court and might be 
oxamined. This young man is aged 24 years. He isa 8B. a., and 
has completed his Law course He says he was in his father’s 
house when Narain Reddi and the other eye-witnesses brought 
news of the murder, and that he subsequently wrote and sent the 
telegrams, From his age and education he might certainly have 
boen expected to take æ prominent part in the inquest and other 
proceedings, yet not oncein the whole record does his name 
appear. Two other sons Balaranga Reddi and Krishna Reddi, 
who do not know English, are mentioned. ‘I'he latter went with 
lis father to see the corpse, and he signed the incomplete inquest 
report (Hxhibit L), as also did Appi Beddi, the brother of Chenna 
Reddi. It is strange that the young lawyer, if really present, is 
nowhere mentioned in the record of the trial as having taken any 
part in the inquest or other proceedings or in wriling reports 
to the Village Magistrate or Police. Again, the story that the tele- 
gram to the District Magistrate was delayed’ for a couple of 
hours for the sake of eight annas is highly improbable. The 
Station Master was a friend of Ohenna Reddi’s family, and Oken- 
na Reddi’s own son had brought the telegram. The early 
despatch of the message was manifestly of importance. Four words 
could have been struck out without altering the sense, or if the 
Station Master was unwilling to advise the són to take that 
responsibility, it still seams hardly credible that he, as a friend, 
would not have lent the money and sent off the telegram. The 
prosecution relies on the counterfoil receipts (Exhibit G) kept by 
the Station Master to show that while he was writing the receipt 
(No. 76) for the message to the District Magistrate at Anantapur, 
the deficiency was discovered and the receipt was then changed 
into one for Kesava Pillai’s message addressed to Gooty. The 
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position of the words “Gooty” and “Anantapur” support this view, 
but it may be that as Basi Reddi’s message was for Anantapur 
that station was also first written by mistake for Gooty in Kesava 
Pillai’s message. “The receipt in fact does not take us further 
than the Station Master’s oral evidence, while the alterations in 
the figures in the receipt book are highly suspicions as indicating 
fabrication. Chenna Reddi himself has stated very fully that he 
sent the telegram, and if his evidence is correct it is difficult to se 
how it could have reached Pennar Station as early as 1-25 P. x. 
The evidence shows that the murder must have been committed at 
about 11-30 a.m. The place was one mile and five furlongs from 
Chimalavagupalli where Chenna Reddi lives. After the murder 
the gumasteah says he ran to Chimalavagupalli and told Chenna 
Reddi and others about the murder, This must have been just 
before noon, as Chenna Reddi says it was. Ohenna Reddi says he 
at once started for the scene of the murder, but on reaching the ont- 
skirts of the village fell down (from faintness and shock) and return- 
ed home, sending others on to the corpse. One of the witnesses says 
Chenna Reddi got to the karnam’s field half way to the scene of 
the murder before he turned back. If so, it must have been about 
12-80 when he got back to his house. He rested there a few 
minutes and told his people to send word to the Magistrates who 
wereat Jutur about five miles away to the south. 

Chenna Reddi goes on to my that after the messenger was 
despatched to the Magistrates at Jutur, he got into a cart and 
went to see the corpse, and after remaining there a short time re- 
turned home and then told his people to send a report to the police 
and a telegram to the District Magistrate and to Keava Pillai and 
Basi Reddi. The journey there and back would be 8} miles, and 
he must have remained a few minutes with the corpse. The visit 
could not have ocoupied leas than an hour in all; so it must have 
been about 2 P. w. when these telegrams and the report were sent 
from Chimalavagupalli, and as Chimalavagupalli is about three 
miles from Pennar it must have been much nearer 8 r. w. than 1-25 
P, x. when the telegram reached Pennar Railway Station, thus agree- 
ing closely with the time when, as we know, the telegram to the Dis- 
trict Magistrate was, on the face of it, received for despatoh. The 
only way ont of the difficulty is to suppose that Chenna Reddi has 
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made a mistake and that the telegrams were really sent after Ohenna 
Reddi’s abortive attempt to go to the corpse instead of after his 
actual visit to it. Chenna Reddi is, no doubt, an elderly man’ and 
was suffering from a terrible shock at the time and may therefore 
well be mistaken as to the hour of the day when he did any 
particular act, but it is leas easy to suppose that he is mistaken as 
to the sequence cf evente. The evidence of other witnesses’ does 
not show that he has stated the sequence of events incorrectly. If 
he has stated them correctly, it is hardly within the range of physi- 
cal possibility that the telegrams could have reached the station 
at 1-25. The difficulty disappears if itis supposed that the tele- 
gramsto Keaava Pillai and Basi Reddi were sent before Chenna Reddi 
visited the corpse, and that to the District Magistrate after the 
visit, but this supposition is opposed to the oral evidence. It is of 
primary importance to the prosecution to show that the report to the 
Police and the telegram to the District Magistrate naming the 1st 
accused and his brothers-in-law were despatched at so early a stage 
as to render the defenco of concoction highly improbable. If, on the 
other hand, itis shown that, before those exhibits were written, the 
names of the murderers were not known to persons who onght-to 
have known them if the prosecution evidence were true, it goes far 
to show that the prosecution evidence and the statements in those 
exhibits as to the names of the murderers are untrue. This-brings 


us to & portion of evidence which has not received the consideration 


due to it in the Sessions Court and which seems to us to afford almost 
decisive proof that the evidence aa to the identification of acoused 
1 and 2 and Subbi Reddi as the murderers is untrue. It will bo 
remembered that Chenna Reddi in his evidence said that after he 
returned from his abortive attempt to go to the corpse and before he 
started thither again in the cart he “sent a man to Jutur to inform 
the Deputy Magistrate and the Yadiki Sub-Magistrate who were 
halting there’. The messenger was Papodu (72nd prosecution 
witness), a relative of Chenna Reddi. He had, been with many 
others to see the corpse, so it must have been nearly 1 P. x. when 
he left ChimalavagupalliforJutur. He reached Jutar at 2-20 P. x., 
and the Sub-Magistrate (5th prosecution witness) recorded his state- 
ment (Exhibit 5) at 2-30 r. w. This statement was made at a 
time.and ander circumstances which afford a strong guarantee of 
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its iathdalnees In it the witness does not mention the names of King 
any persons as the murderers, nor does he make any mention of aes Sy 
Narain Reddi, the gumastah. He merely told ue Deputy Magistrate Tirol 
(68rd prosecution witness) that “some persons” were the murderers King 
without naming any one. The witnoss now says that he had heard Bra 
arumour that the murderers were the 1st accused and his men, Bubbi Ro Bedi, 
but there js not a trace of this in his statement to the Sub-Magis- Darios an 
trate. It must be observed that this witness Papodu is not a com- 
mon cooly. He is a relative of Chenna Reddi and of the deceased. 
Ho was therefore strongly interested in the matter and hewent 
“with many other porsona” of the village to the scene of offence, 
Ho is evidently an intelligent and observant witness and was ablo 
to describe the various wounds on the corpse accurately to the 
Magistrate. Ho had noticed the bullock bandy and what had bo- 
come of the bullocks. He had noticed Hanumantn, the bandyman, 
limping and the wound on his heol. He had noticed the two stranu- 
gors who were said to have come with the deceased iu the bandy. 
It is true that he says ho did not speak to them or to the Landy; 
man, but it is not suggested for the prosecution that Narain Reddi or 
Hanumantu had any object in concealing the names of the murderors 
for a time, or did, in fact, doso. If the murder ocourred as tho alleg- 
ed eye-witnesses say, and if three of the murderers were well known 
to the gumastah and bandyman and were identified by them at the 
time, the natural thing for them to do would be to go as soon as 
pogsible to the village and tell every one about it, and there is no 
suggestion that they did otherwise. Chenna Reddi was the groat 
man of the village, and if Narain Reddi had come proclaiming that 
his master Chenna Reddi’s son had been just murdered by his old 
enemies and had named them, every soulia tho village would have 
known the fact within ten minutes. The names of the murdorers 
would have passed from month to mouth like wild-fire. The witness 
did not start for Jutur until about an hour after the news of the 
murder had come, and he had spent the hour in visiting the corpse 
“with many persons of the village? and returning to Chenna Reddi 
ui Chimalavagupalli. Chenna Reddi himself sent hin to inform 
the Magistrates, Is it possible in these circumstances that the wit- 
ness would not have known who the alleged murderers were or 
would have failed to inform the Deputy Magistrate and the Sub- 
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Magistrate when questioned minutely asto all he knew of the mat- 
ter? The fact that merely a verbal message was eent strongly 
suggests that only the fact of the murder, not the names of the 
murderers, was then known, and the suggestion Becomes alinost a 
certainty when we find that the messenger knew nothing as to tho 
names of the murderers, notwithstanding that, in the circumstances, 
he must have known them if they were really then known to tho 
eye-witnesses. The inference to be drawn fiom Exhibit 6 is that 
the names of the murderers were not known in the village when 
the messenger left it, s. e, at about lv. xw. It also affords ground 
for an almost equally strong inference that Narain Reddi was not 
with the bandy at the time of the murder~a conclusion at which 
the Sessions Judge also arrived on other grounds which are enti- 
tled to considerable weight. He was an important person as being 
the gumastah of the deceased. If he had been an eye-witness of 
the murder and had come into the village with the tidings of it, it 
is hardly possible that Papodu would not have known the fuct aud 
stated it to the Magistrate when he told him that Hanumantu was 
driving the cart at the time and that the deceased was also accom- 
panied in the bandy by “two strangers” whose names he had not 
learned The infcrence to be drawn from Exhibit 5, that the namos 
of the murderers were not known at 1 o'clock on the day of 
the murder, is strongly supported by Hxhibits Y and YI which 
are the reports sent by the Village Magistrate of Vemulapad (49th 
prosecution witness) to the Station House Officer of Yadiki and the 
Sub-Magistrate of Jutur. They state that the writer heard that 
Ranga Reddi had been murdered at 11 o’clock that day at the 
Rallavagu and thaton going there he found the deceased with his 
throat cut. These reports, the witness says, wore written at about 
1-80 r. x, but nothing is stated in them as to who the murderers 
were. The witness at the trial endeavoured to account for this 
by saying that there were no persons at the corpse when 
he went there exce,t three strange weavers who knew nothing 
about the deceased or the murder. This evidence is mani- 
festly false. The rumour of the murder reached the witness at 
Timmapuram, a couple of miles from the scene of offence, at 1 P. m., 
and must have come from Chimalavagupulli, whither the eye-wit- 
nossos wont after thomurder. Tho witnoss reached the scone of the 
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offence at 1-30, and we know from Papodu’s evidence already king 
dwelt on (Exhibit 5) that he (Papodn) had gone there “ with many ®™Pe~r 
persons” of Chimalavagupalli and must have arrived there at cr Tirol 
before 12-80. Itis wholly inoredible that a crowd having once King 
come from the deceased’s village, would have entirely dispersed *Perr 
and left the body alone and unguarded. Later the same afte: noon Bubbi Ro ‘Redd. 
the evidence shows that there were hundreds of persons gathered Daviea oa and 
ai the scene of offence, and it is certain that many persousof Chi- Benne ar 
malavagupalli must have been there from the time that Papodu 

went there. Those persons must have known that lst and 2nd 

accused and Subbi Reddi were alleged to be the murderers if, as 

the eye-witnesses say, they were at once named by them at Chima- 
lavagupalli and they must have told the Village Magistrate when 

he came there. The inference from Exhibits Y, Y1 is the same as 

from Exhibit 5, viz, that up to 1 or 1-80 r. a. the names of the 
murderers had not been mentioned by the eye-witnesses. The fact 

that the Village Magistrate by false evidence endeavonrs to mini- 

mise the advorse inference may be due to his being a connection by 
marriage of the deceased and Chenna Reddi. 


With snch strong grounds for disbelieving the alleged eye- 
witnesses of the murder on the primary question as to the presence 
of the lst and 2nd accused and Subbi Reddi, it is not necessary to 
go at much length into the other evidence adduced by the prosecn- 
tion to corroborate them. The so-called confession of Madargadn 
(3rd accused) is no confession at all. He is most careful to say 
that he was an innocent spectator of the murder, taken to the apot 
without any knowledge that an offence was to be committed, and 
that he took no part whatever in it. It cannot, therefore, be consi- 
dered as against the other accused under section 80 of the Evidence 
Act., Nor can it even be taken against himself as an admission that 
he was present, for itis plain that he was beaten and threatened 
by the men who arrested him on suspicion before he made it, and it 
is not at all clear that the effect of this had been wholly removed 
before he made his statement to the Magistrate (Exhibit K). More- 
over, intrinsically it is not consistent with the evidence for the 
prosecution in that it omits several important incidents that 
would naturally have been mentioned if they had occurred and if 
his statements were true, It does not refer to the hiding of the 
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murderers in the well near the scene of offence, the Rayampalli men 
coming up behind, the two ryots coming up just as the murderers 
were leaving the place, and; (most important of all) the assembly 
of the &ocused 8 to 8 in the house of the’ 2nd acoused at 
Tippareddipallli after the muräer for the purpose of washing tke 
axes and blood-stained clothes. If it is trùehe could hardly have 
failed to méntion this last incident in answer to the question “ where 
did you all go after that?” that is, after the murder was complefed: 
His answer is “ Iran away to Yadiki. The others ran sy 
Tirunampalli.” The incident depends for its proof on thee 

of a single witness Haji Bi (28rd prosecution witness) who is a 
Mussalman sweeper girl aged 12. Thongh the Sessions Judge 
beliéved her, the whole story seems to us improbable. It and 
the evidence of the four “ well witnesses” who speak to the hiding 
of the murderers in the well before the murder, and the evidence 
of the two ryots who tame up as the murderers were going away, 
ate of the kind so often produced in important cases “to compléte 
the chain of evidence” as itis called. Wecan attach no importance 
to. such evidence, where, as in this case, we are unable to trust the 
evidence of the main witnesses for the prosecution. Then there is 
the confesion of Mushkingadn, the 6th accused. This, unlike 
Madargadw’ s statement, is 8 confession of the man’s own gnilt in- 
volving also Subbi Reddi and the other accused, except the 9th. 
It may be considered against all the accused, but it does not seem 
to ns to be a true confession. It seems to us to be more like a story 
which the prisoner had been.tanght in order to confirm the evidence 
of the prosecution witnesses, The story that he accepted the revol- 
ver of the deceased from lst sconsed in part-payment of his hire 
for the offence just after it was committed, and then within a few 
days of the murder tried to sell it openly to a man of a neighbouring 
village who cannot shoot and then afterwards concealed it, is mani- 
festly incredible. We cannot act on this confession when we do not 
trust tho main witnesses for the prosecution. 


__ We must then acquit Kona Tiramal Reddi and bia brother-in- 
law P. Tirumal Boddi on the following broad grounds :— 
(1). It is altogether improbable that men of their. wealth and 
position would have personally taken part in a murder in broad 
daylight i inthe presence of four witnesses, two of whom were the 
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servants of their enemies, knew them well beforehand, and would xing 
be certain to identify and denounce them at once as the murderers ; eee i 


the murder was not, according to the prosecution theory, the result eae j 


of a sudden meetihg and a sudden figh, but was premeditated ; and King 


the lst and 2nd accused had engaged half a dozen hired assassins, mie 
so there was no need for the leaders to expose themeelves. Bubbi Hada. 
Davies and -: 


(2). Ibis altogether improbable thatif the lst and 2nd acciised Benson, JJ. 

and Bubbi Reddi did take patt in the murder personally, they woald 
not have killed, or at least have attempted to kill, the gumastal 
and bandyman, who knew them previously, and thus save them- 
selyés from the cértainty of detection that must have followed ‘oh 
lettiiig them escape. They had them id their power, according to 
the prosecution evidence, and could have ARAPAOA them with 
ease and certainty. 


(3). The conduct of Chenna Reddi and his friends was nub 2 
such as it would have been if the murderers were known and 
their names were at once declared to them by the eye-witnesr. 
es. No reporta, mentioning the names, were written to the Villdye 
Magistrate or to the Sub-Magistrate, and there is strong reason to 
donbt whether Chenna Reddi’s report to the Police and his telegram 
to the District Magistrate, in which the names of the lst accused 
and his brothers-in-law are first given, were sent until much later 
in the.afternoon than the oral evidence of the prosecution wit nesses 
in contradiction to the written evidence, makes ont. 

(4). The oarliest reports (Hxhibifs Y, Y1) and the dirliest 
recorded statement (Exhibit 5) do not indicate that aity of the 
murderers were known, thotgh thé reports were Written and the 
statemeit Was made gome time after the itturder and: in ¢ircumi: 
stanca: which mvks itloatbiia that the names would have. been 
Btated if the evidence of the prosecution witnesses were tri. 


We have carefully considered whether the cotviction of the 
accused 8 to 8 can be sustained notwithstanding the acquittal of 
the lst and 2nd accused, and we have come to the conclusion that 
it cannot. Itis true that the gumastah and bandyman had iot the 
same strong nidtive for faladly accusing them that they Had in 
regard to ‘the 1st and 2nd acdused and Bubbi Reddi. But if they 
falsely aconsédd the principals,‘ they Gam Hardly be trusted when 
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they profess to identify their retainers. Nor can we accept the 
evidetice of the two Rayampalli men, though they had no motive 


. at all for giving false evidence. They are either mistaken or cor- 


rapt in their identification of lst and 2nd sactused and Bubbi 
Reddi, and it is impossible to hold that they may not bè equally 
wrong as regards the other accused. They knew none of the accus- 
ed previously. Madargadu, the 8rd accused, was arreeted by some 
of Chenna Reddi’s friends on saspicion, because he was known to be 
a servant of the lst accused and had come to the village compara- 
tively recently. He was vehemently accused of guilt, threatened and 
beaten by the villagers, and he then denonnced in addition to the 
lst and 2nd accused, the accused 4 to 7, who were arrested a few 
days later. The 8th socased was arrested in consequence of the 
6th accused, after his arrest, having named him. 


So atrocious a crime naturally produced strong indignation 
against the murderers, and it was not unnaturally assumed that it 
must have been the work of the 1st accused and his relatives and 
their retainers. l 


It is easy to understand how, in these ciroumstances, Madar- 
gadu, when forced to implicate some persons, named the other 
nocased, and it is equally easy to understand that his statement 
would be accepted by the Rayampalli witnesses and others as trne. 
Jt is not shown that those witnesses were taken to see these acoused 
before they identified them, but there can be no doubt that they 
had opportunities for so doing. They, no doubt, believed that the 
right men had been caught, and it is in accordance with all experi- 
ence that in such circumstances witnesses of their class have no 
difficulty in identifying the persons believed to be guilty. They 
identified the 1st and 2nd accused, though it is practically certain 
that they were not smong the marderers, and they have falsely 
spoken to the presence of Narain Reddi at the scene of the murder. 
So we think it would not be safe to act on their identification of 
the other accused, 


We must therefore acquit the accused 8 to 8 also. 
We pass now to the charges of abetment. These are two in 


number. They are not very happily framed, but in substance the 
first charge is that the lst, 2nd and-Oth accused and Subbi Reddi 
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conspired together on the 1 9th March 1890 to murder Ranga Reddi, ales 
in consequence of which the murder was committed on the lith y 
June 1900 ; and the second charge is that the 9th accused on the ee 

10th June gave ifformation as to the intended movements of Ranga King 


. Emperor 
Reddi and thus aided in his murder on the next day. ms 
Subbi Reddi. 


‘The first charge rests on the evidence of Hussain Khan (82nd Sana 

prosecution witness) and was disbelieved by the Judge. We have Bonson, JJ. 
no doubt but that his evidence is wholly untrustworthy and that 
tho acquittal on this charge was right. Indeed, the appeal against 
the acquittal was hardly pressed. The Sessions Judge, however, 
believed the second charge, and convicted the 9th accused on it. 
We are unable to think that tho evidence is trustworthy or that even 
if it were it is sufficient to prove the charge. It will be remembered 
that the Bth accused Timma Reddiis a vakil practising at Gooty and 
is the brother of the lst accused. He returned to Gooty from the 
Mysore Royal Wedding on the 10th June. The case for the 
prosecution is that on that day the 4th, 7th and 8th accused wero in 
Gooty and were seen speaking with Timma Reddi and must Favo 
obtained information from him as to the intended movements of 
Ranga Reddi next duy, 


We have already found that there is no trustworthy evidence 
that accused 4, 7 aud 8 took part in the murder, and, that being 80, 
the fact that they were together in Gooty and that the two latter 
were seen speaking to the 9th accused on the previous day, even 
if true, would not lead to any inference against the 9th accused, 
The eviderce, however, is of a character by no means satisfactory. 
It consists of the statements of the 64th, 68th, 69th, 71st, 78th 
witnesses, The 64th witness is a gymnast hired some months bo- 
fore as a bodyguard for Ranga Reddi to protect him from being 
murdered. He says that when he was going with Narain Reddi 
to the Gooty Railway Station on the evening of the 10th June, the 
9th accused questioned him and he then told him that his 
master (Ranga Reddi) was going to Rayalcheravu next morning 
aud that Narain Reddi was going to bring a cart to the station 
for him. It is not likely that Timma Reddi would thus openly 
seek’ information as to his enemy's movements, and it is still 
logs likoly that he would obtain it. Tho 68th and 69th witnesses 
are coolies ; tho latter merely eays that he saw the dth, 7th and 
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8th accused with tho 68th witness, and this witness merely says 
that she cooked food for the 4th, 7th and 8th accused who said 
they had come to see the 9th accused and would go away by the 
night train after speaking to him. If they hdd really come to 
consult with him about the murder, it is hardly likely that thoy 
would inform this cooly woman of their intentions. The 71st wit- 
ness, Viranna, says thgt he went on business to the 9th accused on 
the 10th June and saw the 7th and 8th accused in his house. The 
Sessions Judge points out that the 9th acoused had acted against 
this witness, in civil and criminal cases, and says that his evidence, 
if it stood alone, might well be doubted. He, however, thinks that 
it is corroborated by the evidence of Nagi Reddi (78th prosecution 
witness), a respectable man, and therefore accepts it. Nagi Reddi, 
no doubt, corroborates Viranna as to the visit to Timma Reddi’s 
house, but he does not corroborate him on the only watter of 
importance, vis., the presence of the 7th and 8th accused in the 
house. Indeed, he contradicts him on this point. He says that ho 
and Viranna remained in the same room, that Timma Reddi caino 
to speak to them there, and that there was no one else there. Jt 
is impossible to conclude from this evidence that the” 8th accused 
sent information of Ranga Reddi’s intended movements, and thus 
aided and abetted his murder. 


We must therefore acquit the 9th accused Timma Reddi on 
this charge, 

It is much to be regretted that so heinous a orime should go 
‘unpunished, but it would be ten times worse if men should be un- 
justly condemned to death under the forms of law because their 
_ enemies and others believed them to be guilty of instigating the 

inurder, and so gave false evidence to secure what they regarded 
as a woll-merited punishment. 

Davies and Benson, JJ.—(In Referred Trial No. 0 of 1901 
and Criminal Appeal No. 148 of 1901).—In this case the charges 


are identical with the charges against the 1st and 2nd acouged in 


Referred Trial No. 61 of 1900 in which we have just given judg- 
ment, In fact the present accused was tried separately only Lecayse 
he was not arrested in time to Le tried with the accyged in that | 
case. The evideyce is, for all practical purposes, the same in both 
cases. In our judgmentin that case we haye fully stated our rog- 
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sons for holding that the charges are not proved against the accused ae 

in thit oase or against the present accused. In the present v.. 
case it is only necessary to add that the Sessions Judge has disbe- ae 
lieved the only ‘conspiracy charged against the socused vis., Boe oe 
that on the 19th March 1899, but yet has convicted the accused ve 
because he finds that on other occasions, not charged, he conspired Jobbi Beddi: 
to bring about the murder. Evidence of other conspiracies may a. n 
no doubt be given as part of the proof of the conspiracy charged, 

but unless the conspiracy charged is proved the conviction in regard 


to it cannot be sustained, 


We must allow the appeal, acquit the acoused Subbi Reddi 
and direct his release. 


Bhashyam Atyangar, J.—(In Referred Trial No. 61 of 1900 and 
Criminal Appeals Nos. 878 and 1028 of 1900, and Referred Trial 
No. 9 of 1901 and Criminal Appeal No. 148 of 1901).—The first 
count against the first and second accused in Sessions Case No. 58 
of 1900, as finally amended, runs to the following effect :—“ That 
you the accused 1 and 2 on or about the 19th March 1899 entered 
into a conspiracy with the 9th accused in the same case and one 
Subbi Reddi the acoused in Sessions Case No. 1 of 1901 to murdor 
the deceased Ranga Reddy and that in pursuance of that conspiracy 
Ranga Reddi was murdered on 11th June 1900, and that you first 
and socond acoused have thereby committed an offence punishable 
under Sections 802 and 109 of the Indian Penal Code’. The first 
part of the 8rd count against the 9th accused in Sessions Case- 
No. 58 of 1900 runs to the following effect:—“That you the 9th 
accused on or about 19th March 1899, entered into a conspiracy with 
the first and second accused in the same case and one Subbi Reddi 
the accused in Sessions Oase No. 1 of 1901 to murder Ranga Reddi 
in consequence of which the said Ranga Reddi was murdered on 
11th June 1900.” In Sessions Case No. 1 which was tried by a 
different Sessions Judge, the first count against Subbi Reddi tho 
accused in that case ran as follows :— That you the accused on or 
about 19th March 1899, entered into a conspiracy with the first, 
second, and ninth accused in Case No. 58 to murder Ranga Reddi 
in pursuance of whioh conspiracy Ranga Reddi was murdered on 
11th June 1900, and thereby you the accused committed an offence 
punishable under Sections 802 and 109, Indian Penal Code.” 

7 
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a See The firat and second accused in the former case and the accused 
y. inthe latter case were also respectively charged with the offenco 
ua of murder itaelf and the ninth accused in the former with tho 
eee offence of abetting that murder by giving information to the first 
v. accused in the same case of the movements of Ranga Reddi on 
Pe Rodil; the 11th June 1900, ` The second count in the former case was not 
aa P drawn with sufficient precision so as to charge first and second accu- 
` sed also with murder along with the accused Nos. 8, 4, 5,6, 7 and 8. 
But it is clear that first and second accused were not misled by 
this inaccuracy, and the defect therefore is cured by Section 585 (1) 
of the Criminal Proceduro Code. > In case No. 58 the necused 1, 2 
and 9 have been acquitted of the so-called charge of conspiracy, 
and the Government has preferred Appesl No. 1028 of 1900 against 
such acquittal In Sessions Case No.1 of 1901 the acoused has 
been convicted not only on the count of murder but also on the so- 
called count of conspiracy, and he has appealed in No. 148 of 1901 

against his conviction on both the counts. 


The count- of conspiracy in both the cases proceeds on a midap- 
prehension of the law bearing on the question as is evident not 
only from the wording of the count but also from the fact that 
the firat and second accused in Sessions Case No. 58 and the accusod 
in Sessions Case No. 1 are also charged with the substantive offence 
of murder, The law bearing on the question of conspiracy undor 
Sections 107 and 109, Indian Penal Co le, was considered by a Full 
Bench of this Court in the case of N. A. Subramanyan v. Queen 

` Empress (10 Madras Law Journal, p. 147), and I entirely concur 
with Davies, Benson and Moore, JJ., in their opinion that under 
the Indian Criminal Law conspiracy is & mere species of abetinent 
when an act or an illegal omission takes place in pursuance of tho 
conspiracy and amounts to a distinct offence for each distinct offence 
abetted by conspiracy. 


Under the English Jaw the agreement or combination 
io do an unlawful thing or to do a lawful thing by unlaw- 
ful means amounts in itself to a oriminal offence. The Indian 
Penal Code follows the English law of conspiracy only in 
& few exceptional cases which are made punishable under 
Sections 811 (Thag), 400 (belonging to agang of dacoits), 401, 
(belonging to a gang of thieves), 402. (being a member of an 


PARTS Vill & 1%.] THE NADRAS. LAW JOUBNAL REPORTS. 275 


assembly of dacoits) and 121A (conspiring +6 wage war). In these King 
cases whether any act is dohe or.not or offence committed in fuar- sae 
therauce of the conspiracy, the conspirator is punishable and he oe 
will also be punishable separately for every offence committed in oid = 
furtherance ofthe conspiracy. In all other cases, conspiracy is tae f 
only one a species of “abetment of an offonce” as that expression is Babb Red: 
defined and explained in Section 108 and‘stands on the same foot- ee A 
ing as abetment “ by intentional aiding”. In regard to both these 

species of abetment, an act or illegal omission in pursuance of the 
conspiracy or for the purpose of intentional aiding, isessential. If 

two or more persons conspire, the gist of the offence of abetment by 
conspiracy is not only the conspiracy bot the taking place of an 

act or illegal omission in pursuance of the conapiracy and in order 

to the doing of the thing abetted. Ifa person at one and the same 

time instigates another to murder ten or more persons or to steal 
watches in the possession of ten or more persons, he will certainly 

have abetted ten or more murders and abetted ten or more thefts, 

It is perfectly immaterial whether the instigation was at one and 

the same moment of time or at different times. Similarly if two or 

more persons conspire to commit the murder of ten or more persons 

or to steal the watches belonging to ten or more persona and one or 

more of them commits the murders or thefts in pursuance of that 
conspiracy, the others would have been guilty of as many abetments 

of murders or abetments of thefts as have been committed. [n my 

opinion the test is not whether the instigation or conspiracy cons- 

tituted one act, but whether the act or.acta abetted by instigation 

or conspiracy would, if committed by a person capable in law of 
committing an offence with the same intention or knowledge aa that 

of the abettor, amount to one offence or more offences than one. 

In the former case there would be but one offence of abetment, but 

in the latter case as many offences of abetment as the number of 


substantive offences. 


Section 10 of the Indian Evidence Act has, in my opinion, no 
bearing on the question as to how far conspiracy to commit an 
offence or actionable wrong is an offence under the Indian Penal 
Oode. 

Itisa startling proposition to say that a man remains charge- 
‘able as'an abettor by conspiracy:-or otherwise although he -may 
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~ also be chargeable, and that not in the alternative but in the cumula- 


tive, as having committed,the offence abetted. That is exactly what 


: “has been done in both the cases. The first and second accused in 


Sessions Oase No. 68 and the accused in No. 1 have been charged 


‘both with the substantive offence of murder on the 11th June and 


the offence of conspiring to murder the deceased by murdering the 
deceased on the 11th in pursuance of such conspiracy. You can no 
more charge a Man as an abettor as well as a perpetrator of the 
offence abetted, and that not in the alternative but in the cummla- 
tive, than you can charge a man with an attempt to commit an 
offence and the commission of that very offence. -In this connection 
it will be well to draw attention to Section 114, Indian Penal Code, 
which provides that whenever any person, who if absent would be 
liable to be punished as an abettor, is present when the act or 
offence for which he would be punishable in consequence of the abet- 
ment is committed, he shall be deemed to have committed such act 
or offence. This section provides that he shall be deemed to have 
committed the offence itself and not simply that he shall be liable 
to the same punishment asif hé had committed the offence. 


In Sessions Cases No. 58 and No. 1, the first and second accused 

in the former and the accused in the latter sre alleged to have 
been present when Ranga Reddi was alleged to have been murdered 
and in fact to have taken the most active and leading part in the 
perpetration of murder. Under these circumstances, it is very 
strange that they should have been charged both with the murder 
of Ranga Reddi and with theabetment of such murder. The Pab- 
lic Prosecutor when this was pointed out, said that he did not preas 
his appeal against the acquittal or seek to uphold the conviction of 
the accused in Sessions Oase No. 1 of 1901 on the count of con- 
apiracy, the accused Subbi Reddi in that case having been convicted 


_and punished of both. the substantive offence of murder and of abet- 


ment of the same by conspiracy, but that he relied on the instances 
of conspiracy proved with reference to the said counts a8 material 
evidence in regard to the charge of murder in both cases and also 
the charge of abetmont of murder againstthe 9th accused in Ses- 
sions Oase No. 58 by giving information of Ranga Reddi’s movs- 
ments.on llth June. It is unnecessary to consider the question of 
misjoinder of offences raised by the learned Oounsel for the respon- 


PARTS VIO & IX] THE MADRAS LAW JOURNAL REPORTS. 277 


dents in Appeal No. 1028. In my opinion Appeal No. 1028 should King 
be dismissed ‘and the conviction of Subbi Reddi in Sessions ETRO" 


v.. 


Oase No. 1 on the count of conspiracy quashed. After overruling, Tizmel 
for the reasons recorded in my judgment in Criminal Appeals King 
Nos. 874, 875, 877 and 876 of 1900, the preliminary objection therein *™P°°™ - 
raised which is equally applicable to Appeal No. 878, I shall now 5">»! Beddi. 
consider the merits of the appeal preferred: by Kona Timma Reddi, Bhashyam 
the 9th accused in Sessions Case No. 58 of 1900, in so far as such APDE 
appeal relates to his conviction for abetment of murder by aiding 

the same by his act of giving information as to the movements of 

Ranga Reddi on the 11th June. The ninth accused is the undivided 

brother of the first accnsed who generally resides either at Tirn- 
nampalli or at Kundanakota. The 9th accnsed is a second grade 
pleader practising at Gooty. The 2nd accused is the brother-in- 

law of the first accused, having married the first accused’s sister, 

Subbi Reddi, the accused in Sessions Case No. 1 of 1901, 5 
whose residence is Kottapalliin the Cuddapah District, is also 

a brother-in-law of the first accueed who married Subbi 

Reddi’s sister. The 9th accused ig supposed to- have sent 
information from Gooty on the evening of the 10th June through 

the 4th, 6th and 7th accused or the 6th and 7th accused alone to his 

brother the Ist accused that Ranga Reddi would be going to Rayal- 
cheruvu by the train next morning and thence by cart to Chimala- 
vagupalli, his native place, where his father Chenna Reddi was resid- 

ing, and that that would afford a capital opportunity for his being 
. murdered on his way to his village. The case is that on receipt of 

such information the 1st acoused in conjunction with his servants the 

Brd, 4th and 5th accused and in conjunction with his brother-in-law 

the 2nd accused and his brother-in-law Subbi Reddi; the accused in 
Sessions Osse No. 1 of 1901, and the accused 6, 7 and 8 who’ were 
employed for the purpose by the 2nd accused or Subbi Reddi,waylaid 

Ranga Reddi at about 11-80 on the 11th and murdered him when 

he crossed a vanka or small st-eam 14 miles from Chimalavagupalli, 

Of course, if the murder was not committed by all or any of the 
accused 1 to 8, it is not pretended that he abetted the murder of 

Ranga Reddi by others whoever they may be (osde 3rd count) and 

his conviction therefore cannot be upheld unless the conviction of 

the accused 1 to 8 of murder be upheld, and unless it is also proved 
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that he abetted the aaid inurder by sending information as alleged. 


“It is an admitted and notorious fact that the deceased Ranga Reddi, 


B, A, and B, L., practising as a first grade pleader at Gooty and his 


` father Chenna Reddi on the one hand and the 9th accused and his 


brother the 1st accused on the other hand were on terme of- Litter 


* enmity for many years. Ranga Reddi and his father Chenna Reddi 
assisted by Narsin Reddi, the gumastah of Ranga Reddi, took a 


very prominent part in aoa eof falseo ining brought in 1898 against 
the first-accased and one Hussen Khan (prosecution witness No, 82) 

and the deceased Ranga Reddi also shortly before his death 
acted professionally th bringing to light two instances of alleged 
sharp practice by the 9th accused in the exercise of his profession, 
Several cther instances showing enmity between the two families aro 
teferred to by Chenna Reddi in his evidence (prosecution witness 2), 
and itis unnecessary to refer to them here. The two families are the 
most influential families of landholders in the northern part of the 
Tadpstri Talug. The Kona family, that is, the family of the lat and 
Oth accused, pays Rs. 1,000 or more to Government for patta land 
and the Battini family, that is, the family of Ranga Reddi, pays to 
Governments land revenue of Re. 1,600. But the nature of the enmity 
as disclosed by the evidence in the case between the twofamilies is not 
such as ordinarily leads to revenge by murder. But it is undonbt- 
od that Ranga Reddi and his father Chenna Reddi were in con- 
stant dread of being assassinated or grievously wounded by the 
Kona family, and they were especially so since the acquittal of the 
lst accused and Hussen Khan in the coining case both in the: 
Seasions Court and in the appeal by Government against the 
acquittal. When there was an unnatural death in 1899 in Chimala- 

vagupalli and an inquest was conducted by the Sub-Magistrate, 

Chenna Reddi stated that the deceased died from drinking the water 
of a spring poisoned by the lst and 9th accused in order to kill him, 

for he was known to be drawing bis drinking water from that 
spring. The water of the spring was sent to the Chemical Ex- 
aminer who found no poison in it. On the 15th of April 1900 

Chenna Reddi sent petitions B and B1 to the Superintendent of 
Police and the District Magistrate stating that some of his enemies, 

with a view to plunder his house or to kill him, have been collect- 
ing persons for two or three months and that the Inspector of Police 
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should be directed to keep a proper watch. Tho deceased Ranga 
Reddi was also giving out that he was apprehending danger to his ms 
life from the 9th accused and his family and for some time before Baa 
his death actually gave up cycling, was always carrying a revolver $ Bepencr. 
and hired a Mussalman gymnast (P. W. 64) as a bodyguard. There, 17 Roadi, 
is no doubt that the enemies referred to by Chenua Reddi in his — 
petitions Exhibits B and B1 were the 1st and 9th accused belonging ri Je 
to the Kona family though they are not named. The Inspector of 

Police, to whom Exhibit B was referred by the Superintendent of 

Police, returned the same to the Superintendent of Police with the 
following endorsement :—“ Thereis a long-standing enmity between 
Tirumal Reddi of Tirunampalli (1st accused) and the petitioner. He 

seems to be labouring under some false delusions. I have also receiv- 

ed a petition like this. I do not expect anything now. However 

I am watching the movements of both the parties” This, 

I think, fully supports the inference to be drawn from the evidence 

in the case, viz , that there was a long-standing enmity between the 

two families and that Ranga Reddi’s family was always suspecting 

the Kona family of murderous designs towards it. Apart from the 
specific instances in which it is alleged that the Kona family congpir- 

od or attempted to murder Chenna Reddi or his son Ranga Reddi, 

none of which has, in my opinion, been established, there is nothing to 
warrant the supposition that the lst, 2nd or Oth accused or Subhi 

Reddi, the accused in Sessions Case No. 1 of 1901, was actuated 

by a desire to murder the deceased or Chenna Reddi by reason of 

their enmity towards them, and I have already stated that the 

nature of the enmity between the two families was not such as would 
ordinarily lead tó revenge by marder, But it is undoubted that 

the deceased and his father were in a state of alarm, probably since 

the result of the coming case, and were fora long time suspecting 

that the 1st and 9th accused were designing to plunder them or 

even to kill them. Under these circumstances, it seems to me that 

tho conviction of the accused in both the cases should depetid 
entirely upon the value of the direct testimony of the eye-witness- 

es, and the evidence of the so-called eye-witnesses to the abetment 

of the murder from Gooty by the 9th accused is extremely weak 

and inconclusive. ‘That Chenna Reddi, the prosecutor, should, as is 
soon as ho heard of tho brutal murder of his son in broad daylight 
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when he was approaching his house in his cart sent to fetch him from 
Rayalcheruva, have suspected and believed that his euemies the 1st 
and the 9th accused must have been at the bottom of this mur- 
der, though the eye-witnesses did not see them ‘aking part inthe 
murder or being present at the murder, is only natural and is in 
accordance with his pre-sentiment. Of course, if the accused were 
the real perpetrators of the murder, there can be no doubt that it 
must hava been the outcome of revenge. lf the accused are not the 
perpetrators of the murder, the evidence with regard to it does not, 
in my opinion, lay the foundation for any reasonable hypothesis 
as to who committed the murder or from what motive the murder 
was committed. The evidence of the Hospital Assistant, who 
examined the corpse shortly after the murder, leaves no room for 
doubt that Ranga Beddi was brutally murdered. It is also in 
evidence that the steel trunk belonging to Ranga Reddi was on 
the ground near the cart with the lock broken open. But its contents, 
chiefiy cloths and other articles as well as ẹ watoh and chain on 
the person of Ranga Reddi, an inventory of which is annexed to 
Exhibit L, the inquest report, were not stolen, assuming, of course, 
that the trunk contained nothing else except those mentioned in 
the list. 


Turning now tothe evidence against the 9th accused that he 
abetted the murder, it is an admitted fact that he returned ‘from 
Mysore only on the morning of the 10th, he having been absent 


‘for about a week at the Mysore Royal Wedding. The prosecution 


witnesses 68 und 69 are called to say that the 4th, 7th and 8th 
pcoused were at Munro’s Choultry in Gooty on the 9th and 10th 
and that they said they had come to see the 9th accused. Tho 
judge rightly rejects the evidence of these two coolies hanging 
about the choultry, considering it incredible that persons who had 
come to consult the 9th accused about the murder would have . 
informed these witnesses that they had come to see the 9th accused, 
but the judge considers that the testimony of P. W. 71 that he saw 
the 7th and 8th accused in the house of the 9th accused on the 
10th is worthy of more consideration, But he observes that if his 
evidence stood alone his testimony might well be doubted, but he 
makes up his mind to act upon his testimony because his companion 
Nagi Reddi (P. W. 78), who is a witness against whom nothing 
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can be said, corroborates the 71st P, W. as to tho three visits paid Png 
` by him to the 9th aconsed though not as to seeing accused 7th and Enpe 
8th with the 9th accused on the night of the 10th or even sny where Tiramal 
at Gooty on that day. There is no value in Nagi Reddi corroborat- King 
ing the 7lst P. W. as to the three visits paid by them to the 9th y. 
accused for getting from him some money alleged to be due to "P>! Beddi. 
them by Subbi Reddi, the accased in Sessions Case 1 of 1901, peta j 
when he does not corroborate the testimony of the 71st P. W. that T 
the 7th and 8th acoused were seen with the 9th accused on the 
night of the 10th in his house at Gooty. Ou the contrary, the testi- 
mony of Nagi Reddi goes some way towards negativing the pre- 
sence of the 7th and 8th accused in the house of the 9th accused 
on the night of the 10th. Even assuming that the 7th and 8th 
accused were seen speaking to thé 9th aconsed in his private room 
on the ovening of the lOth, it simply proves their presence in the 
house of tho 9th accused on the night ofthe 10th. The 71st P. 
W. does not speak to any conversation the 9th accused had with 
them, and even assuming that the 7th and 8th accused took part 
in the murder of Ranga Reddi next day near Chimalavagupalli, 
where is there any evidence to show that the 9th accused sent any 
information through them to the Ist accused in view to such 
information being utilised for waylaying aud murdering Ranga 
Reddi? The 9th accused went to Pyapalli Sub-Magistrate’s Court 
on the day of the murder of Ranga Roddi, riz., the 11th June. It 
is 1] miles from Gooty and moro than twenty miler, as the crow., 
flies, from the sceno of murder. Bomo witnesses were examined ns 
to the 9th accused meeting certain persons and having certain 
mysterious conversation with them about 2 P. x., and such evidence 
was adduced by the prosecution in view to show that he was then 
informed that arrangements had been made for the murder of 
Ranga Reddi and that by that time the murder would have taken 
place. The Sessions Judge rejects this evidence, and rightly so, 
as being entirely unworthy of credit. The gymnast who was em- 
ployed as a bodyguard by Ranga Reddi some time before his death 
also gives evidence us 64th P. W. to the effect that while he was 
passing by the house of the 9th accused on the night of the 10th 
nocompsnying the cart in which Narayana Reddi, the gumastah of 
Ranga Reddi, was going to the Railway Station at Gooty, the 9th. 
7 
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can be said, corroborates the 71st P, W. as to tho three visits paid Png 
` by him to the 9th aconsed though not as to seeing accused 7th and Enpe 
8th with the 9th accused on the night of the 10th or even sny where Tiramal 
at Gooty on that day. There is no value in Nagi Reddi corroborat- King 
ing the 7lst P. W. as to the three visits paid by them to the 9th y. 
accused for getting from him some money alleged to be due to "P>! Beddi. 
them by Subbi Reddi, the accased in Sessions Case 1 of 1901, peta j 
when he does not corroborate the testimony of the 71st P. W. that T 
the 7th and 8th acoused were seen with the 9th accused on the 
night of the 10th in his house at Gooty. Ou the contrary, the testi- 
mony of Nagi Reddi goes some way towards negativing the pre- 
sence of the 7th and 8th accused in the house of the 9th accused 
on the night of the 10th. Even assuming that the 7th and 8th 
accused were seen speaking to thé 9th aconsed in his private room 
on the ovening of the lOth, it simply proves their presence in the 
house of tho 9th accused on the night ofthe 10th. The 71st P. 
W. does not speak to any conversation the 9th accused had with 
them, and even assuming that the 7th and 8th accused took part 
in the murder of Ranga Reddi next day near Chimalavagupalli, 
where is there any evidence to show that the 9th accused sent any 
information through them to the Ist accused in view to such 
information being utilised for waylaying aud murdering Ranga 
Reddi? The 9th accused went to Pyapalli Sub-Magistrate’s Court 
on the day of the murder of Ranga Roddi, riz., the 11th June. It 
is 1] miles from Gooty and moro than twenty miler, as the crow., 
flies, from the sceno of murder. Bomo witnesses were examined ns 
to the 9th accused meeting certain persons and having certain 
mysterious conversation with them about 2 P. x., and such evidence 
was adduced by the prosecution in view to show that he was then 
informed that arrangements had been made for the murder of 
Ranga Reddi and that by that time the murder would have taken 
place. The Sessions Judge rejects this evidence, and rightly so, 
as being entirely unworthy of credit. The gymnast who was em- 
ployed as a bodyguard by Ranga Reddi some time before his death 
also gives evidence us 64th P. W. to the effect that while he was 
passing by the house of the 9th accused on the night of the 10th 
nocompsnying the cart in which Narayana Reddi, the gumastah of 
Ranga Reddi, was going to the Railway Station at Gooty, the 9th. 
7 


PARTS VIN & 1x.) THE MADRAS LAW JOURNAL REPORTS. 288 


Re. 1,000. and two bold and strong men; and thereupon the witnoss King 
executes the pro-note for Rs. 500 as his pecuniary contribution eo 
for murdering Ranga Reddi; and the witness says that. ho also pig Sr 
agreed to provide’two bold men, but that after the appeal against £ eng 
the acquittal was dismissed, he became indifferent about murdering “ pet 
Ranga Reddi and therefore refused to have anything more to do SAUDI Regal; 
with the conspiracy to murder Ranga Reddi. A perusal of his paliyan 
evidence will show that from beginning to end it is a tissue of ee 
falschood and the Judge rightly discredits his evidence. Another 

attempt allegod to have been made by tho 9th accused to poison 

Ranga Reddi is sought to be established by the evidenco of 

Surayya (P. W. 88) who was for a long time omployed as a cook 

by Ranga Reddi but was dismissed four or five years ago. Fivo or 

six inouths before Ranga Reddi’s murder, this cook went to Gooty 

to beg for his inarriage expenses from the two vakils, viz., the 

doconsed Ranga Reddi and the 9th accused. He says that on that 

occasion he cooked two days in tho house of Timma Reddi and that 

on the third day the 9th accused promised to pay all the expenses 

of the marriage if he would contrive to put some poison into Ranga 

Reddi’s food or drink. The witness declined to comply with this 

request, and thereupon the 9th accused told him that he had spoken 

in jest and gavo the witness Rs. 10 to make him hold his tongue. 

This is a ridiculous story narrated by the witness who says that 

Ranga Reddi dismissed him. Whether the Judge believes him or 

not, is not clear, but the Judge evidently thinks that he can 

persuade himsolf to believe this witness, because the 84th P. W. is 

produced to depose that when the two were on their way to Kodur 

for some festival, the 88rd P. W. on hearing of the murder of Ranga 

Reddi repeated to him the conversation he had at Gooty with the 

Oth accused five or six months ago as to poisoning Ranga Reddi. 

This evidence ought not to have been admitted as corrobovativo 

evidence under Section 157 of the Evidence Act as it was not made 

ator about the time of tho alleged conversation. It is simply 

absurd to suppose that a man of the position of the 9th accused, 
“who is a vakil, would make such an insane attempt to poison his 

1ival vakil Ranga Reddi. 


Another plot, a few months before the murder of Ranga Reddi, 
sought to be established by the evidence of Nadipi Appayya is 
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of Chimalavagupalli (P. W. 62) who was employed by Chenna Reddi 
to guard his house. He says that, when he was in the service of 
Chenna Reddi, one Malla Heddi, the husband of lst accused’s 
maternal aunt, came to him six months ago and ‘asked him what 
amount he owed to his master Chenna Reddi and proposed to him 
to lend that amount at low interest if the witness would do 
something for Malla Reddi. The witness declines to accept tho 
kind offer, but Malla Reddi neverthelows takes him to Tippareddi- 
paliem that day and the witness meets thero, the Ist aud 2nd 
accnsed and Subbi Reddi. The tst accused offers to give Rs. 800 
to the wituoss at a low rate of interest and tenders Rs. 20 to the 
Witness in cash and forces it into his hands directing Malla Reddi 
to take tho witness away for the present. The witness returns 
home and informs Chenna Reddi of all this. Chenna Reddi tells 
the witness to pretend to carry out the plot and inform him 
whatover ho learns about it. Four days later Malla Reddi again 
takes tho witnoss to 'Tippareddipaliom and tho Ist accused asks the 
witness io loavo open the villago gate and the doors of Chenna 
Reddi’s house at night in order that the lst accused might kill 
Chenna Reddi. The witness does nct agree to it, but the Ist 
acoused entertains him at breakfast and assures the witness that he 

will treat him as “his younger brother.’ Thereupon the witness 
agrees to the proposal and returning home informs Chenna Reddi 
of all this. Chenna Reddi tells the witness to suggest to the con- 
spirators to come and attack Chenna Reddi the next night when his 
sons would be absent. The witness informs the lat accused of this, 
and the Ist accused adopts the suggestion and says that he would 
come with his men the next night. At 10 P. x. the next night 
Chenna Reddi, his sons and the witness wait with loaded guns at 
the gate of the village making three loopholes in the parapet of the 
gate. for using the guns. But nobody comes that night and next 
morning Chenna Reddi gets angry with the witness and accuses him 
of treachery. The witness immediately goes to Tirunampalli and 
meets the lst and 2nd accused and Subbi Reddi and takes them to 
task, They in reply say “we feed and pay our men for months, but 
they will uot go into Chonna Reddi’s house unless wo go with thom. 
We cannot depend on them. If you induco Chenta Beddi to go to 
Tadpatri, we oursclyes will kill biin on the way,” and the 1st accused 
furthor added that he would not go into the village because he was 
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known to everybody. This information is conveyed to Chenna King 
Reddi who says that he will leave on the following Wednesday to oe 
see hia brother Appi Reddi who was sick at Tadpatri. Information Tirana 
is given to the 186 accuged by the witness as regards the move- Kiog 
ments of Chenna Reddi to Tadpati and, after giving iformat ra 
to the Police Inspector of the trap laid to catch the Ist and 2nd Sub! Roddi. 
accused and Subbi Reddi at Tadpatri, they all remained at Tad- Bashan Gi 
patrion Wednesday night, but nobody comes that night to attack : 
Chenna Reddi, and Chenna Reddi again takes the witness to task 

for deceiving him and returns to Chimalavagupalli on the Friday 
following. The witness goes on Saturday morning to Tiranampalli 

and sees the Ist accused who abuses the witness and says that 
Chenna Reddi had spoken to the Inspector and tho Inspector in his 

turn spoke to the Deputy Collector and the Deputy Collector in his 

turn spoke to the 9th accused about the plot; and the 9th accused 

spoko to him, tho Ist accusod, and the 1st accused threatens to cut 

off tho logs of tho witness if ho comes to him again. ‘There is no 
evidence that tho Ist and 2nd accused, or Subbi Roddi, or any of 

their men, were seen at Tudpatri that night, but the 9th accused 

who was travelling by the train from Gooty to some station in tho 
Cuddapsh District sees the Deputy Collector at about 11 r. m. m 

the night on the platform at the Tadpatri Railway Station, and 
alighting from his carriage meets the Deputy Collector (P. W. 63) 

and asks him to adjourn some of his appeals. The Deputy Collector 

gives evidence that the Tadpatri Inspector told him in the Taluq 
Kutcheri that some people were to come from the Cuddupsh District 

at the instance of the lst accused to murder Chenna Reddi that 

night and that be was looking out for them. At 11 r. w. tho 
Deputy Collector meets the 9th accused at the Railway Station and 

tells him of what he had heard from the Tadpatri Inspector, Tho 

9th accused tells the Deputy Collector that there was no foundation 

for it, and that as the lst accused was asked tointercede and bring 

about a reconciliation Letween two factions in some village in the 
Cuddapah District, tome of the men from that village were recently 
coming to the 1st accused in connection with that matter. He also 

tolls the Deputy Collector that a Kemma household servant of 
Cheuna Roddi, referring apparevtly to Nudipi Appays, was un 

enemy of Cheuna Reddi sud might dv somo mischiof laying the 
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blame on the Ist accused and his people. The Deputy Collector 
adds that when he informed Ranga Reddi of this, Ranga Reddi 
merely laughed at it. The Tadpatri Inspector who was oxamined 
as P. W. 90 is not asked a word about the Tadpatri plot and trap, 
or about the information he gave to the Deputy Collector about it. 
Of course, I accept the evidence given by the Deputy Collector as I 
see no reason to distrustit. The Judge draws an unfavourable 
inference against the 9th acoused from the reply he gave to the 
Deputy Collector and considers that reply as conclusive confirma- 
tion of Nadipi Appayya’s story. The Judge also considers that tho 
plot against Chenna Reddi that night was not carried out, probably 
because the 9th accused found some way of conveying a warning. 
lu my opinion the 9th accused was not incautions in making 
the reply which he did to the Deputy Collector as supposed by 
the Judge. If there was really a plot for murdering Chenna 
Reddi that night at Tadpatti, that is not the kind of reply which 
he would have made. It seems to me that the 9th accused mado 
the communication to him which is supposed to have been incau- 
tious, in the honest belief that the servant of Chenna Reddi referred 
to by him in his conversation with the Deputy Collector was an 
enemy of Chenna Reddi, who was bent upon doing harm to Chenna 
Reddi, and, taking advantage of the well-known enmity between the 
Kona and the Battini families, and more particularly of Ohenna 
Reddi’s readiness to believe that the Kona family were bent upon 
ruining him, caloulated upon successfully laying the blame-at the 
doors of the Kona people. This story of Nadipi Appayya’s is 
certainly a very curious one, It, or something like it, was possibly 
a hoax which Nadipi Appayya played upon Chenna Reddi. 
At ariy rate, it is impossible to believe that the lst accused, 
or he, in conjunction with the 2nd accused and Subbi Reddi 
would take Nadipi Appayys into confidence in the manner alleged, 
and the portion of the story which is most suspicious is that 
relating to the lst acoused’s complaint to Nadipi Appayya that 
his men would not go and murder Chenna Reddi unless he himself 
and the 2nd accused and Subbi Reddi accompanied them and took 
part in the murder of Ranga Reddi. It looks as if this was invented 
to account for these three persons accompanying the other accused 
in broad daylight to murder Ranga Reddi and taking a leading 
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part in the perpetration of the murder. ‘The so-called confessions King 

of the 8rd and 6th accused ought not to have been used against all mine fe 
or any of the other accused ss the Judge has in reality, though Thamal 
unconsciously, done, and we expressed it as our opinion during the King 
course of the argument that under the ciroumstances under which pastas 
they were obtained they should not be used even as against the Sabhi haat, 


8rd and 6th accused respectively. Bheahyam 
yangar, J. 
In my opinion the conviction of the 9th accused is supported by 


no evidence whatever and it ought to be quashed. 


I shall now proceed to consider the conviction of Subbi Reddi 
for murder in Sessions Case No.1 of 1901. So far as he and tho 
2nd accused (in Sessions Case 58} are concerned, there was no 
enmity between them and Ranga Reddi and his father. They are 
supposed to have joined the lst accused in murdering Ranga Reddi 
simply because the 1st accused was their brother-in-law, and he was 
bent upon taking revenge by murdering Ranga Reddi or Chenna 
Reddi or both. Nor is it allegéd that they took any paftt in the 
alleged conspiracies already alluded to except by reason of their 
relationship with the 1st and 9th accused in Sessions Case 53. Subbi 
Reddi like the 1st and 2nd accused is a man in a respectable position 
in life. For the reasons already. stated, his conviction must robt 
rolely npon the value to be attached to the evidence of the eye- 
witnesses to the murder. Their evidence having been fully comment- 
ed upon by my learned colleagues in their Judgment in the other 
R. T. No. 6] of 1900, I shall content myself by stating briefly my 
view of their evidence. In connection with the eye-witneases tho 
question which has first to be considered is whethet Narayana Reddi 
was an eyo-witnœs to the murder. The Judge who tried Sessions 
Case No. 58 has come to the conclusion that he was not, but on 
substantially the same evidence the Judge who tried Sessions Case 
No. 1 has come to the conclusion that he was an eye-witness, On 
this question I have uot been able to come to any definite conclusion. 
For the reasons mentioned by my learned colleagues which are 
based chiefly upon Exhibit 5, 1t seems to me more probable that he 
was not, than that he was, present when thé murder was com- 
mitted. If, as alleged by the prosecution, he in fact accompanied 
Ranga Reddi in the carriage and was present when he was murder- 
ed, that affords, in my opinion,-almost conclusive ‘proof that ‘the 
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lst and 2nd acoused in Sessions Case No. 53 of 1900 and Bubbi 
Reddi, the accused in Sessions Case No. 1 of 1901, were not the 
persons, or among the persons, who murdered Ranga Reddi in 
broad daylight. Assuming, for the sake of arguntent, that notwith- 
standing their position and notwithstanding the fact that, if they 
were so disposed, there could be no insuperable difficulty in their 
hiring or employing suitable persons to murder Ranga Reddi, they 
were so rash, and I may add,so insane, as to accompany their 
servants, or hirelings in broad daylight to murder Ranga Reddi, I 
find it impossible to force a conviction upon my mind that after 
murdering Ranga Reddi, they would have spared Narayana Reddi 
who is well acquainted with them and to whom at any rate the Ist 
accused owed as great a grudge as he did to Ranga Reddi in con- 
nection with the false coining case. Motivés of self-protection as 
well as motives of revenge would have prompted them to assassinate 
Narayana Reddi at once after murdering Ranga Reddi, and the 
Public Prosecutor has not been ableto suggest any explanation 
as to why they spared Narayana Reddi and allowed him to go 
scot-free to give forthwith evidence against them and identify 
them. That Hanumantu (P. W. 20) was the bandyman who was 
driving the cart when it was stopped and Ranga Reddi was drag- 
god out of it and murdered, is an undoubted fact. He was also 
well acqaainted with the above three persons, but none of them 
owed him any grudge as in the care of Narayana Reddi. But mo- 
tives of self- protection and tho facilitios that existed for murdering 
him also would anrely have dictated to them the expedioncy of mur- 
dering him, and the persons who were capable of committing auch a 
brutal murder as that of Ranga Reddi would scarcely have refrain- 
ed from commiseration or otherwise from murdering Narayana 
Reddi and Hanumantn and allowed them to depart scot-free from 
the scene of murder. On the hypothesis that the above three per- 
sons were not the murderers or among the murderers, but that the 
persons who murdered were some other persons who were commis- 
sioned to murder Ranga Reddi, I could well understand Narayana 
Reddi and Hanumantu who were not acquainted with the persons 

who murdered Ranga Reddi being allowed to escape without being 
murdered, I am also of opinion that, if the above three persons had 
beep the murderers and they were. identified as they myst- haye 
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been by Narayana Reddi and the Landyman, either of them would Ring 

at once have been sent in a carriage if they were unable to walk to sana 
the Sub-Magistrate who was then known to bein camp at Jutur my 
with the Doputy Collector, or to the Police Station at Yadiki, to King 
prefer & complaint stating that he had seen the above three persons ae 
murdering Ranga Reddi. The evidence in the cage conclusively Bubs Redal, 
shows that Chenna Reddi is a man who is familiar with magisterial yee 
cases and knows perfectly well when, where and to whom complaint - 
should be made. Of course, on the hypothesis that the above three 

persons were not among the murderers, I conld well understand the 

presence of Narayana Reddi and the bandyman at the scene of 

murder and their inaction till after 9 P. a. on the night of the 

murder when after the arrival of the Tadpatri Inspector a completo 

inquest was held. It seems to me also incredible that persons of 

the position in life which the above three persons occupy, would in 

broad daylight accompany their servants and hirelings to murder 

Ranga Reddi when there was no overwhelming necessity compelling 

them to adopt this extraordinary course as the only feasible modo 

for accomplishing their object of murdering Ranga Reddi, and 

- I think this is all the more incredible on the part of persons who 

knew perfectly well that Chenna Reddi, was always suspecting them 

of conspiring to murder himself and Ranga Reddi, and that, oven if 

they did not accompany the actual assassins, suspicion would 

always be directed against them. If the charge against them were 

only oneof sbetment of murder by the other accused in the case, 

there will be nothing intrinsically improbable init. I attach no 

value whatever to the evidence of Narayana Reddi, the gumastah 

of Ranga Reddi and an enemy of the 1st accused, nor to the evi- 

dence of a dependent of Chenna Reddi and ono of no position, which 

is opposed to the almost irresistible inference to be drawn from the 


intrinsic improbabilities above pointed ont. 


As regards the two Rayampalli witnesses (vis., P. Ws. 18 and 
19) who were the clients of Ranga Reddi and who accompanied him 
in the carriage from Rayalcheruvu and alighted from the carriage at 
æ distance of about two miles from the soene of murder and were 
following the carriage, I cannot attach much value to their evidence, 
They admittedly were at some distance behind the cart when Ranga 
Reddi was waylaid and murdered, and in my opinion probably at a 
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greater distance than they say. They could not be expected to be 
able to identify the nine murderers with none of whom they were 
previously acquainted, and I do not attach any value to their 
subsequent identification of the Ist and 2nd aceused in Sessions 
Caze No. 53 of 1900 and of several other accused in that case. 
I have no doubt that Chenna Reddi and others in the village 
of Ohimalavagupalli believed honestly and in good faith aa the 
expression ‘good faith’ is defined in the General Clauses Act No. X. 
of 1897, though not in the sense in which it is defined in the Indian 
Penal Oode, that the Ist and 9th accused and their relations the 2nd 
accused and Subbi Reddi were at the bottom ofthe murder. The 
Rayampalli witnesses would of course have actively sympathised 
with Chenna Reddi in his bereavement (which resulted immediately 
from Ranga Reddi having accepted their professional engagement 
in the criminal appeal which was to have been heard at Rayampalli 
on the 11th). and shared in the conviction that the said persons 
were at the bottom of the murder. They remained in the 
village of Chimalavagupalli the whole of that day and night 
and statements were taken from them at the inquest at about 
midnight, and in that statement there were made to commit 
themselves to a promise that they would identify the mur- 
derera as they observed them well, and as three of them had 
whiskers, evidently referring to the lst and 2nd accused and 
Bubbi Reddi. They depart to their village far off after attending 
the Magistrate’s Court on the 12th in connection with their appeal, 
and the prosecution 89th witness, one of the well witnesses and one 
who has been actively assisting Chenna Reddi in this prosecution, 
is deputed to fetch the Rayampalli witnesses. He has recourse to 
the Village Munmf of Undabunds (58th defence witness) who is an 
influential and wealthy landholder to prevail upon him to persuade 
the two Rayampalli witnesses who were making excuses to the 
prosecution 39th witness to accompany him to Chimalavagupalli. 
The 58th D. W. says that he asked Hanumantappa, one of the 
two Rayampalli witnesses, to go to Ohimalavagupalli with the 80th 
prosecution witness. Hanumantappa tells the witness that his 
father was suffering from fever and had pain in the leg. The 
witness says that the other witness also had fever, that he persuad- 
ed him to go, and that when he was persuading him to go Ramanna 
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said ‘‘ What do you want me to say about what I have not seen ?” King 
The Sessions Judge considers that the evidence of this witness is ee 
entitled to weight (vide paragraph 11) and says that D. W, 58 Timma 
“is the wealthy ‘Munsif of an adjoining village, who says that on Kig 
the 15th (June) he persuaded these Rayampalli men to go with his oe 
friend (P. W. 89) who had come from Chimalavagupalli to take Babble Road. 
them to Tadpatri. They were unwilling to go, saying that they had Bhashyam 
fever, and did not want to say that they had seen what they had pee 
not sen” * * * “Tt may be true that they were unwilling to 

go, when they had fever and were expecting the south-west monsoon 

for their fields; but I cannot accept the Munsif’s deposition as 
counterbalancing their own statements at the inquest and to the 
Yadiki Sub-Magistrate before they left the spot. They had 
actually identified Madargadu (8rd defendant) who was then 

shown to them, and professed their ability to identify the others.” 

I beliove that tho evidence of this witness is substantially true. 

No doubt the two Rayampalli witnesses committed themselves 

to certain statements im support of the prosecution at the 
inquest held on the night of the day of murder, and also in cer- 

tain depositions taken from them by the Yadiki Sub-Magistrate, 

from one of them at 1-80 a. x., on the 12th, and from the other 

after daybreak on the 12th. Of oourse, after they returned 

home they were naturally unwilling to mix themselves up as 
witnesses in the case if they could avoid it, for they would be 

bound to adhere to their former statements even if they were made 

falsely at the impulse of the moment and under the moral pregsure 

then brought to bear upon them (strengthened as such pressure was 

by the appearance in person of the 8rd accused and his confession 

before the Magistrate in the presence of a large crowd). I attach 

no importance whatever to the identification of the 8rd accused 

at the scene of murder by the Rayampalli witnesses and by Nara- 

yana Reddi and Hanumantu when the inquest took place at the 

scene of murder after 9 r. xw., on the day of murder. The 8rd 
accused was brought to the scene of murder at about 2-80 r. x., on 

the day of murder as a person who had made a confession impli- 

cating among others the 1st and 2nd accused in Sessions Case No. 58 

and Subbi Reddi, the accused in No. 1. It is no wonder then 

that when he was pointed to as the person who confessed to the 
murder he was readily identified by the Rayampalli witnesses and 
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by Narayana Reddi and Hanumantu. Nor do I attach any import- 
anoe to the identification by the Rayampalli witnesases of the let, 
2nd, 4th and Šth accused at the Tadpatri Talaq Kutcheri before 
the Magistrate on the 18th of June. These prisoners were in the 
Yadiki Polico station near Chimalavagupalli up to the 18th of June 
when they were taken to Tadpatri. The Rayampalli witnesses 
wore brought from their village to Chimalavagupalli by the 89th 
P. W. before the 18th June, though it does not appear on what 
exact date. In a prosocution conducted by the police, in which 
certain suspected persons have been arrested by the Police and 
remanded to jail, I attach very little value to the Oriental mode 
of having those prisoners identified by ceitain would-be eye- 


" witnesses to the alleged crime. As far as Subbi Reddi, tho accused 


in No. 1, is concerned, the Rayampalli witnesses do not identify 
him. As regards the two witnesses who are ryots of Chimala- 


_ Vagupalli (P. Ws. 21 and 22) who say that they came up after 


tho murder and saw the accused running away, and that they 
saw all the accused in Sessions Case No. 58 and Subbi Reddi in 
Sessions Case No. 1 concealing themselves in a well near the 
scene of murder, I do not think it necessary to co:nment upon their 
evidence and expose its karefaced falsity, for the Judge places 
no reliance upon their testimony. Such being the nature -and 
position of the eye-witmesses who profess to have seon the alleged 
murderers iuimediately before the murder when they were con- 
cealing in a woll, or to have seen them actually committing 
the murder, or immodiately thereafter while they were running 
away, aud such being the strong improbabilities in the supposition 
that the Ist and 2nd accused in No. 53 and Subbi Reddi the 
accused in No. 1 directly committed the murder and allowed both 
Narayana Reddi and Hanumanta to depart without murdering them, 
if both of them as alleged by the prosecution wore present or 
without murdering Hanumanta if he was the only person that was 
present, it is hardly necessary to consider the conduct of Chenna 
Reddi after hearing of the murder, or other incidents subsequent 
to the murder. But as the Publio Prosecutor lays particular. 
siress upon Chenua Reddi having named, a few hours after the 
murder, the lat and 2nd accused in Sessions Case No. 58 and 
Subbi Reddi tho accused in Sessions Caso No. 1 as three of the 
murderers bosides the fivo others, and upon tho 8rd accused in hig 
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confession on the very day of the murder having named not only King 

the above three persons as the murderers, but also named the 4th, i AN 
5th, 6th and 7th acoused and also included the 8th accused without p ee 
naming him in his confeasion, I shall make a few observations on King. 

this part of the case. As regards the naming of the above three T 
persons, the inventive powers of Chenna Reddi need not be taxed Bubbi Reddi. 
very mach. These names will naturally and bona fide strike him Bhashyam 
at once, and the only question with him will be how to bring home Araieia s 
the charge to these persons who, according to his sincere convic- 

tion, must have been at the bottom of the murder. As regards 

the 8rd, 4th and 5th accused, they were tha servants of the Ist 


. accused, and there was no difficulty in suggesting their names some 


time after the hearing of the marder. But the Public Prosecutor 
lays particular stress upon the 6th, 7th and 8th acoused who are 
referred to as the three Regadipalli men having been included by 
the 8rd accused in his confessional statement, and he says that 
it is impossible that the 3rd acoused could lave included the names 
of these persons who must havo been strangers to himself unless 
they- were his associates in the murder. It is unreasonable to 
expect the accused to account for the inclusion of those three 
names by the 8rd accused, and it is impossible for them to suggest 
how their names were discovered and suggested though they were 
not the real culprits. In criminal prosecutions it is not at all 
unusual that several persons besides the ostensible prosecutor pull 
the strings from behind actuated by various motives. I do not 
betieve that the so-called confessional statement of the 8rd accused 
was voluntary or that itis true. Lingayya (P. W. 46), the Village 
Munsif of Chimalaragupalli, or rather of the village of which 
Chimalavagupalli is a hamlet and the gumastah of Appi Reddi, the 
brother of Chenna Roddi, was at the bottom of getting the 83rd 
accused to make a confessional statement, and admittedly before 
he got hold of the 8rd accused at Yadiki, Chenna Reddi sent a 
communication about the murder to Lingayya through his son that 
the Ist accused and his men had cat Ranga Reddi’s throat at 
Rallavagu. The 8rd accused’s so-called confessional statement 
does not incr:minate himself and, it cannot therefore be taken into 
consideration against the co-accused in Sessions Case No. 58 and 
much less against Subbi Reddi in Sessions Case No. 1 of 1901. It 
is enough therefore to say that it cannot logally affect any of the 


eu 


Y. 
Babbi Reddi. 


Bhashyam 
Alyangar, J. 


294 THN MADRAS LAW JOURNAL REPORTS. [von xn 


other accused though it may be used as evidence against the 
prosecution itself to show how the prosecution case was developed 
from time to time. As regards the conduct of Chenna Reddi soon 
after the hearing of the murder, the evidence of Papodu (P, W. 72) 
is the most important as well as Exhibit 5 the statement taken at 
Jutur by the Magistrate undoubtedly at 2-80 r. x., on the day of 
murder. Papodu is a near relative of Chenna Reddi though not a 
man of any particular position and Chenna Reddi sent him before 
he went in ẹ cart to the scene of murder to inform the Deputy 
Collector and the Yadiki Sub-Magistrate who were then in camp at 
Jutur, of the murder. Papodn says that he had gone to the soene 
of murder before he was sent to Jutur and that on his way to the 
soene of murder he also met Hanumantu, the bandyman. By 
the time that Papodu was sent Ohenna Reddi was in possession of 
all the information that the eye-witnesses gave him, namely, Nara- 
yana Reddi, Hanumantn and the two Rayampalli witnesses. 1t is 
hardly credible that, if the eye-witnesses had recognised the mar- 
derers and in particular if they recognised the 1st and 2nd aconsed 
in No. 58 and Subbi Reddi, the accused in No. 1 among the mur- 
derers, Chenna Reddi would not have sent that information 
at once in writing to the Sub-Magistrate through Papodu. In fact 
as I have already observed, he would have sent one of tho 
eye-witneases direct to the Deputy Magistrate and Sub-Magis- 
trate to prefer a complaint accusing the above three accused 
among others. Itis also inoredible that Papodu himself would not 
have heard of the names in the village before he started and from the 
bandyman whom he had met if the bandyman had eeen the above 
three persons committing the murder. The explanation which Papodu 
now gives that he did not give the names of the murderers to the 
Sub-Magistrate because he had not heard from the eye-witnesses, is 
& mere idle excuse. The truth is that before Papodu was sent to ` 
Jutur which must have been at about 12-80 tho eye witnesses did 
not name the above three persons or any other persons as the mur- 
derers for the very best of reasons, namely, that they, or at any rate 
the bandyman who undoubtedly was an eye-witness, did not recog- 
nige any of the murderers and Ohenna Reddi did not by that time 
make up his mind to incur the legal responsibility of accusing the 
abovenamed three persons, The Public Prosecutor strongly relies 
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upon Exhibit F(1) which purports to be a telegram sent to the Dis- 
trict Magistrate by Chenna Reddi at 8 P. x. on the day of murder 
in which the names of the lst and 2nd accused and Bubbi Reddi 
are mentioned as Kaving, in company with five others who are not 
named, murdered Ranga Reddi that day. The Assistant Station 
Master and Signaller of the Pennar Railway station, from which 
the messago was sent tothe District Magistrate of Anantapur, gives 
evidence as prosecution 8rd witness that on the 11th he received 
between 1 gnd-4-36.p. 11, three telegrams from Balarangs Reddi, son 
of Chenna Reddi, ond bang to Kesava Pillai at ‘Gooty, one to the 
District Magistrate at Anantapur and the third to one Basireddi at 
Anantapur. Hoe says that he sent Basireddi’s and Kesava Pillai’s 
immediately but delayed the transmission of the message to the 
District Magistrate until Balarangayya’s man brought 8 annas more 
at about 8 P. x., the amount of Rs. 5 originally brought by Bala- 
range Reddi having been found deficient by 8.annas to cover the 
cost of all the three telegrams. Three receipta were granted for 
three messages, the counterfoils of which Nos. 76, 77 and 78 are 
filed as Exhibit G. If this evidence be accepted, Chenna Reddi 
must have sent the District Magistrate’s message from Chimala- 
vagupalli between 12-80 and 1». xu. Butasit appeared from his 
cross-examination in Sessions Case No. 1 of 1901 (he, strange to 
say, not having been cross-examined in Sessions Case No. 58) that 
Balarangs Reddi did not know Hngliah, that he brought the three 
messages written on one and the same piece of paper and that he 
himself copied than in the printed message forms and obtained 
Balaranga Reddi’s signature for Chenna Reddi, Venkata Ranga 
Reddi, 3. A., who it was represented wrote the three messages on 
a chit, was examined in this Court on the 11th April, and K. 
Tyasami Iyer, the Principal Station Master and Signaller whose 
signature was found on the counterfoil of the receipt No. 78 for the 
- District Magistrate’s message, the ocounterfoil of the other two re- 
ceipta for the messages to Basireddi and Kesava Pillai bearing the 
signature of the Assistant Station Master, was also examined on 
the 17th April in connection with these messages. Venkata Ranga 
Reddi, the eldest son of Chenna Reddi, says that as desired by his 
father he prepared the three messages on one and the same bit of 
paper without mentioning the name-of the sender and sent the 
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same to the Railway Telegraph Office by his brother Balarangs 
Reddi and that he came back and sent by a servant the extra 8 
annas which was required to defray the cost of the telegram. Iyya- 
sami corroborates the Assistant Station Master and says that he 
ea and read the chit and was present when the three telegrams 
were despatched by the Assistant Station Master himself and that 
the transmission of the message to the District Magiatrate was de- 
layed on account of the deficiency of 8 annas. His evidence is 
that of a partisan of the Asristant Station Master. Venkata Ranga 
Reddi says that Narayana Reddi came upstairs on the day of the 
murder and mentioned to him the names of the Ist and 2nd accused 
and Subbi Reddi and also mentioned that two of the others wero 
Yadikimen. He also says that the bandyman came upstairs and 
spoke to him about the murder and he admits that he was in the 
habit of preparing and sending telegrams. Neither Chenna Reddi 
nor Narayana Reddi nor the bandyman alludes to Venkata Ranga 
Reddi, and it is clear fromthe bandyman’s evidence that he never 
went into Chenna Reddi‘a house that day and certainly he was not 
in a condition to go limping upstairs. Iyyasami saysthat he was 
well acquainted with Chenna Reddi’s family, that he knew the iin- 
portance and urgency of the message to the District Magistrate and 
that if Balaranga Reddi had asked him to advance from his 
pocket the 8 annas without delaying the transmission of the mes- 
sage, he would have done sv. He also saya that by omitting four 
words in the message consisting of articles, &c., which I pointed 
out, the message could have been sent for Ra. 8 without in the last 
affecting the full meaning of the message and the necessity for the 
extra 8 annas easily avoided and that Balaranga Reddi might sign 
the message with these insignificant omissions, and he adds that he 
would have suggested this course if the message hed been an ordi- 
uary private message, but as this was an important message to the 
District Magistrate, he did not suggest this course. He also says 
that there was no particular reason why the receipts for the mes- 
sages to Kesave Pillai and Basireddi were signed by the Assistant 
Station Master and the receipt for the message to the District 
Magistrate was signed by himself. He also says that the Assistant 
Station Master first began to write and was writing the receipt for 
the message to the District Magistrate when Balaranga Reddi said 
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that he had better send the other two messages first and that there- sing 
upon the Assistant Station Master altered the receipt into one ao 
for the message to Keya Pillai at Gooty. How Balaranga Reddi Reddi, 
came to know thaf the receipt which was being written first was in King Saoi 
respect of the message to the District Magistrate und why the Sai aiii 
Assistant Station Master did not utilize it for the other message — 
sent to Basireddi at Anantapur but altered Anantapur into Gooty to pereti 5. 
which station the message to Kesava Pillai had to be sent, are not” 
explained. The Public Prosecutor lays great stress upon what he 
calls the internal evidence afforded by the first of the connterfoils 
Nos, 76, 77 and 78 in support of his theory. I am not satisfied 
that the internal evidence is at all conclusive in the matter. The 
Assistant Station Master in the evidence given by him in 
Sessions Oase No. 58 of 1900 says as follows referring to the first 
of the three receipts :— In the receipt Look I wrote Anantapur 
instead of Gooty and corrected it.” This clearly means that in pre- 
paring the receipt for the Gooty message to Kesava Pillai he made 
a mistake in addressing it to Anantapur ond then altered Ananta- 
pur into Gooty. The Publio Prosecutor points out that in his evi- 
dence before the Committing Magistrate, the Assistant Station 
Master stated that he changed Anantapur to Gooty, because when 
he was filling the receipt of the counterfoil No. 76 as the receipt 
for the message to the District Magistrate, Balaranga Beddi said 
that the other two telegrams were more urgent and should be sent 
first and that he expressed himself inaccurately before the Sessions 
Judge or that the Sessions Judge recorded his evidence inaccurately. 
It may be so, or it may be that the truth escaped his lips when 
giving evidence before the Sessions Judge and that he really and 
correctly stated that in preparing the receipt for the message to 
Kesave Pillai he entered Anantapur by mistake and corrected it 
into Gooty. The other internal evidence relied upon is that the 
figure “28” (the number of words in the message to the District 
Magistrate) is altered to“ 8” (the number of words in the measage 
to Kesava Pillai) and the figures “Rs, 8-8-0” (the charge for the 
message to the District Magistrate) are altered to “ Ra. 1-0-0” 
. (the charge for the message to Kesava Pillai). Iam not satisfied 
on an inspection of the counterfoil 76 that “28” was altered into 
“8,” an alteration which could have been very easily done by 

J 
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simply striking out “2” before “8” or that “8-8-0” was altered 
into “1-0-0.” It is quite possible that the original figures were 
8 and 1-0-0 and that they were subsequently tampered with in such 
& way as to make it appear that “28” was altered into “8” and 
“8-8-0” into “1-0-0”. Accepting the Assistant Station Master’s 


evidence before the Sessions Judge thatin the connterfoil 76 ho 
_ first entered Anantapur by mistake and that he accordingly cor- 


rected it into Gooty as true and accurate and on the hypothesis that 
the original figurea in the counterfoil 76 were “8” (words) and 
“ 1-0-0” which are now tampered with so as to makeit appear that 
the original figures were “28” (words) and “8-8-0” altered into 
“3”? and “1-0-0, ” the truth seems to be that the two messages, etz., 
one to Kesava Pillai at Gooty and the other to Basireddi at Ananta- 
pur, in neither of which is any mention made‘ of the murderers, 
were delivered to the Assistant Station Master by Balaranga 
Roddi, suortly after 1 o’clock and transmitted by the Assistant 
Station Master by wire to the addressees and that at 8 r, w. the 
message to the District Magistrate was delivered to Iyyasami Aiyar, 
the Principal Station Master, who signed the receipt for that, and 


. was transmitted by him by wire to the District Magistrate, The 


evidence of Venkata Ranga Reddi and K. Iyyasami Iyer who were 
examined in the court is in more respects than one very suspicious, and 
Tam not prepared to accept their evidence as satisfactory. Turning 
now to the evidence of Chenna Reddi as to the telegrame, he says 
that after secing Ranga Reddi’s corpse at the scene of murder he 
told his people to write to the Police and telegraph to the District 
Magistrate, Kesava Pillai and Basi Reddi, and that his son Balaranga 
Reddi went to the Penner Station to send the telegrams. If this 
were Bo, itis absolutely impossible as I pointed out during the 
course of the argument that the telegrams could have been des- 
patched from Chimalavagupalli before 2-80 r. w. No doubt Ohenna 
Reddi says that the three telegrams were sent together, but it is 
certain that the telegrams to Kesava Pillai and Basi Reddi were sent 
from Chimalavagupalli betwoen 12-80 and 1 o’clock, and they could 


“not therefore have been sent after Ohenna Reddi’s return from the 


scene of murder. If the message to the District Magistrate were 
sent after his return from the scene of murder as stated hy him, it 
would have lett Chimalavagupalli at about 2-80 and reached the 
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Railway Telegraph Office at about 8 r. w. The Public Prosecutor King 
<i P : A : Emperor 
here again says that Chenna Reddi is mistaken in his evidence as v. 


to when hesent the telegrams. The communication to the Police aap 
herein referred to is Mxhibit 2 addressed to the Station House TN 
Officer at Yadiki in which the names of the three murderers are `v, 

mentioned as in the telegram to the District Magistrate. 
little doubt that the message to the District Magistrate and the Bhasbyan 
letter to the Station House Officer of Yadiki were prepared and ~ 
sent simultaneously, and there is the same doubt hanging over 
Exhibit 2. Itis certain that Exhibit 2 reached the hands of the 
Station House Officer of Yadiki and was opened by him only at 
5.p. x., but evidence is given tothe effect that the message was 
brought to the Station House at about 2 r. xw. or so, that there was 
only one Constable in charge of the station until 5 r. x. when tho 
Station House Officer returned and that he being an illiterate 
person did not open Exhibit 2 and that the message was therefore 
detained until the arrival of the Station House Officer until 6 r. x. 
If Exhibit 2 was sent to Yadiki by a messenger at about 
2-80 when the telegram was sent to the Railway Station, the 
messenger would have reached the Police Station House at 
about 8-30 or 4 and might have been waiting there till 
5r. u. As regards the telegram to the District Magistrate and the 
communication to the Station House Officer of Yadiki, I have not 
been able, principally because the Assistant Station Master was not 
cross-examined as he ought to have been in Session Case No. 53 
and his evidence sifted, to come to any decided and positive con- 
clusion that they left Chimalavagupalli at about 1 o’olock or that 
they left at about 2-80 r. w. But Iam certainly not prepared to 
accept the evidence about the telegram or Hxhibit 2, and the onus 
certainly being upon the prosecntion that the measage was not 
delivered at 8 r, x. as shown by the telegram itself and that Exhi- 
bit 2 which reached the hands of the Station House Officer and was 
opened by him only at 5 P. xw. was really written and despatched 
from Chimalayagupalli at 1 r. 11. as deposed to by Chenna Reddi 
and its scribe (P. W. 78), and that its bearer Sunkadu (prosecution 
witness 74) went to the Station House that day and was waiting 
there till 5 r. w. The prosecution has not established that the mee- 
sage to the District Magistrate was in fact delivered at 1-80 or that 


I have Bubbi Reddi, 


d. 


v. 
Subbi Reddi. 


Bhashyam 


Aiyangar, J. 
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Exhibit 2 was sent from Chimalavagupalli at 1 r. w. In the view. 
I take of the case it would not affect my conclusion even if the mes- 
sage to the District Magistrate bad really been sent from Chimala- 
vagupalliat 1 r. x. ; for as I have already stated Chenna Reddi 
from the very moment when he heard of the murder of his son 
Ranga Reddi must have believed that the above three persons were at 
the bottom of the murder and that their men must have perpetrated 
the murder. If, as I have no reason to doubt, the telegram was 
prepared and sent only after 2-80 from Ohimalavagupalli and if it 
was delivered at the Railway Telegraph Office at 8 Pr. x., the irresis- 
tible inference to be drawn from it is that though Chenna Reddi 
believed from the very beginning that the above three persons 
were at the bottom of the murder, yet he was not prepared to inour 
the legal responsibility of giving out their names and accusing 
them as the murderers until he heard of the so-called capture of the 
3rd accused at Yadiki by Linga Reddi and his communication to 
Linga Reddi by way of confession of the names of the above three 
persons and others as murderers and until he also made himself 
tolerably sure that the so-called eye-witnesses would implicate the 
said three persons. He admits in his evidence that he saw Linga 
Reddi at 8 r. xw. at Chimalavagupalli which was after the capture of 
the 8rd accused and in fact after the 8rd accused was brought to 
the scene of the crime at about 2-80 P. u.as deposed to by the 
Vemulapad Village Munsif (prosecution witness 49). Lingayya 
also says that his son was sent by Chenna Reddi to inform him of 
the murder and to fetch him. Lingayya after getting hold of the 
third accused and prevailing upon: him to implicate the above three 
persons with others while exculpating himself arranged to take the 
3rd acoused to the scene of murder and must have seen Chenna 
Reddi at Chimalavagupsli not at 8 P. w. as Chenna Reddi says 
but between 2 and 2-30 r, u. and communicated to him his exploits 
with the 8rd acoused. Thereupon Chenna Reddi is emboldened to 
send the message to the District Magistrate if in reality 
he was the author of it and Exhibit 2 to the Station 
House Officer at Yadiki, and Chenna Keddi also goes to the 
scene of murder where he meets the 8rd acoused in the presence of 
the Vemulapad Village Munsif, the Revenue Inspector and others. 
The confession of the third accused is firat repeated to the Vemula- 
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pad Village Munsif who gives the substance of it in Hxhibit Z, King 
which is addressed to the Sub-Magistrate of Yadiki and which was 7°" 
written after 8-80 P. w. The Sub-Magiatrate of Yadiki (P. W. 5) Tiromal 
arrives atthe scéne of murder at 5p, a. and begins to record the King 
so-called confession of the 8rd saccased. The Deputy Magistrate ioe 
arrives at 6 P. x., and at his suggestion the Sub-Magistrate discon- Sebb! Beddi 
tinues the recording of the confession and holds an inquest Hrhi- pera 
bit L on a blank paper not having a printed form, After finishing 778 © 
the inquest he resumes the recording of the confession which was 
finished only at 9 r. x., the Yadiki Station House Officer having in 

the mennwhile come at 7-20 Pr. w. At what portion of the recording 

of the confession Exhibit K the break occurred, does not appear. 
Exhibit L is a short document, and it may therefore be presumed 

that the process of recording the confession K extended over three 

hours. The more complete inquest Exhibit D was commenced at 9 

P. x, and after the 8rd accused implicated at the scene of murder in 

the presence of n crowd the three accused above referred to and 
others, it is no wonder that the so-called eye-witnesses were embold- 

ened to depose as recorded in Exhibit D that they saw the above 

three accused and others committing the murder, It is significant 

that Chenna Reddiat the conclusion of his deposition in Exhibit D 

said as follows :—“ I at once saw the spot mentioned. There my 

son was lying wounded and dead. I wrote and senta report to 

the Police Inspector’, evidently referring to Exhibit 2. This, in 

my opinion, almost conclusively shows that he was not the author 

of the telegram to the District Magistrate and that at 9 r. x, on the 

day of the murder he was not aware of the despatch of the tele- 

gram to the District Magistrate. In his deposition next morning, 
Exhibit E, he of course alludes to the telegram. When at the in- 

quest he made pointed reference to his having sent Hxhibit 2, it is 
incredible that he would not have mentioned the more important 
communication to the District Magistrate if he hadsentit. The 
Sessions Judge who tried case No. 1 referring to Exhibit 2 says 

that it is impossible to say when it was despatched, and it may 

have been despatched after the 8rd accused had been questioned 

and conf eased, and as Chenna Réddi says that the telegram to the 
District Magistiate and Exhibit 2 were sent at the same time it is 
extremely probable that the telegram also was sent after the 
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confession of the 8rd accused made to Lingayya at Yadiki before 
2 P. M, was communicated to Chimalavagupalli. Another im- 
portant document, Exhibit Y, being a communication from the 
Vemulapad Village Munsif (P. W. 49), throws considerable light 
on this point. He says that he heard’ of the murder at lr. m. 
at Timmapuram from general rumour and came to the scene of 
murder between 1-30 and 2 r, x. and from there sent reports to the 


" Yadiki Sub-Magistrate and the Station House Officer, Exhi- 
‘bits Y and Y (1). It is a bara report of the murder, and 


there is no mention or allusion to the supposed murderers. 
The Village Munsif explains that he found only three weavers 
whom he could not identify,“ weeping at the corpse” and that 
he asked them why they were there. They mid that they had 
come shortly before and knew nothing about the murder. Of 
course he is a relation of Chenna Reddi, and he gives this extra- 
ordinary story to account for the non-mention of the murderers 
in Y and Y1. It appears from Papodu’s evidence that soon after 
the news reached Ohimalavagupalli he among others went to the 
scene of murder and atthe time when the Vemulapad Munsif 
came there, there must have been several others present there who 
had heard of the news at Ohimalavagupalli and of the names 
of the murderers if as the prosecution tries to establish Nara- 
yena Reddi and the bandyman had given out the names at 
the village as soon as they went there. His story that he saw 
only- some three weavers weeping at the corpse, who knew 
nothing about the rumour or anything, is incredible and pure in- 
vention to get over the effect of Exhibits Y and Y1. 

Turning now to the theory of Subbi Reddi having conspired 
with acoused 1, 2 and 9 in Sessions Case 58, which conspiracy the 
Public Prosecutor uses as disclosing an intention on the part of 
Bubbi Reddi to murder Ranga Reddi, there are three distinct sets of 
evidence. One is by Hussen Khan, the co acoused in the false 
coining case. Of course his evidence on the face of it is manifestly 
® concoction, and as it was rejected in both the trials by the two 
Sessions Judges, it is unnecessary to refer to it. The other is the 
story of the plot and the trap spoken to by Nadipi Appayya who 
was in the employ of Chenna Reddi after the false coining case to 
sleep at his house as a guard. I have already commented upon 


x, 


\\ 


X 
PARTS VIII & IX.] THE MADRAS LAW JOURNAL REPORTS. 808 


his evidence in connection with the 9th accused in Sessions Case 53, noe : 
and itis unnecessary to repeat my reasons for totally disbelieving a 


him, The remaining one is an attempt on the part of Bubbi Reddi ae l 
to murder Ohenne Reddi in Apıil 1900, and the witnesses who PEM 
speak to this are Rachamalla Rangayya (P. W. 86 in S. O. 1 of v. 
1901), Govindappa (P. W. 35in S. O. 1)and Pilla Subbayya 5?» Beddi 
(P. W. 84 in B. C. 1) Their evidence is sought to be corroborated PeR 5 
by Exhibits C and O1 which purport to be letters addressed to ’ 
Ohenna Reddi apparently on the 15th of April by Pilla Subbayya, — 

and in Cl it is added by way of postscript that the facts mention- 

ed therein were informed by Govindappa. Though there is some 
obscurity about the dates of these letters, yet I have no reason to 

doubt their genuineness. Pilla Subbayya says that he wrote these 

two letters at the dictation of Govindappa (P. W. 35), and Govin- 

dapps corroborates this, Neither of them said who the Govindappa 
referred to in Exhibit Ol was. Govindapps says that in Simhadri- 

palli while he was sitting in the shop of Basivi people in the mar- 

ket, Rachamalla Rangayya came there, took him inside the shop and 

said that Subbi Reddi had told him that he had settled with Balaji 
Govindugadu and others of Ankapalli to murder either Obenna 

Reddi or Ranga Reddi and that they asked him to join in the 
murder ard promised to pay him Rs. 100 bat that he refused to 

join in the conspiracy. Govindeppe says that he asked Rangayya 

to make further inquiries about the matter in the market and com- 
municate to him the result. On the same evening when Govind- 

appa was seated near a water-shed, Rangayya comes to him and 

tells him that he had received information that Agraharam Bala 
Venkata Reddi and Subbi Reddi had gone toTirunampalli. Govind- 

appa says that, as he was a friend of Ohenna Reddi, he conveyed 

the news to him by the eaid two letters, but he admita that Rangayya 

did not know that he was a friend of Ohenna Reddi and neither 

of the two letters makes any mention of or allusion to Rangayya 

ns the source of the information. Rachamalla Rangayya gives 

a very extraordinary story. He says he is a friend of Subbi 

Reddi and has known him for six or ten years. He says that 

Subbi Reddi ons day came to his house, took him inside and | 

said “ Rangayya, I have to tell you a thing, if you promise not to 

let any one know”. Rangayya promised not to let any one know. ' 


Babul R Reddl. 
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Alyanger, J. 


804, THE MADRAS LAW JOUBNAL BEPORTS, [vou. xr. 


Subbi Reddi then says “ Bala Govindappa and some people frómi 
the other side of the ghaut will come, and if you join them in 
killing Chenna Reddi or his son Ranga’ Reddi, I will give you 
Re. 100”. Rangayya sys “ Don’t coall me. Itis not ‘a proper business 
for me. 1 won’t come.” Five or six days afterwards, Rangayye 
communicates this to Govindappa ‘in the Simhadripalli market, and 
Govindappa asks him to get fartherinformation. Rangayya gets fur- 
ther information that very day from Gore Sahib and communicates 
the same that evening to Govindappa, vis., that Venkata Reddi and 
Subbi Reddi had gone to Tirunampalli. Rangayya says that Govind- 
appa is a friend of his for a long time. Rangayya says that he has 
no reputation of being one of the bad characters of the village and 3 
that Subbi Reddi spoke to him only once about joining in the 
conspiracy. He does not know either Chenna Reddi or Ranga Reddi. 
He says he happened to meet Gore Sahib in the market and asked him 
if Subbi Reddi was in his village or not, having immediately before 
put the same question to two or three others who were unable to 
answer it. Gore Sahib télls him that he came to know that Subbi 
Reddi had gone to Tirunampalli, and he says that he knew it but he 
does not tell him on what business Subbi Reddi had gone, and this is 
the first time that he ever spoke to him though he had seen him be-~ 
fore. Itmay be that Pilla Subbayya having heard some ramour that 
Snubbi Reddi collected some men, one or two of whom are named 
in Exhibits C und O1, wrote those letters by way of warning to 
Ohenna Reddi, and it may also be that Govindappa, the person 


' referred to in Ol, did hear of the matter. Of course, if the matter 


simply stood upon the evidence of Pilla Subbayya and Govindappa, 
it would simply be hearsay evidence and of no use. The whole 
case therefore rests upon Rachamalla Rangayya’s evidence which 
alone, if believed, would establish that Subbi Reddi was designing 
to murder Chenna Reddi or Ranga Reddi. There is nothing in O or 
C1 which willlend any corroboration to the story now told that 
Rachamalla Rangayya was the informant. Of course, if there was 
any allusion to Rachamalla Rangayya in either of these letters, 
that would be a valuable corroboration of Govindappa’s evidence 
that Rangayya was the informant. That Rangayya was the infor- 
mant therefore reste purely upon the oral testimony now given-by 
Rangayya and Govindapps. I may mention that Gore Sahib as 
D. W. 2 denies having given any information to Rangayys. The 
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fact.that Rangayya uow mentions the names of some persons as King 
- hired by Bubbi Reddi whose names are also mentioned in C and Ol,is oe 
no corroboration of Rangayya’s evidence by these letters because the Red Ferera 
same names are mentioned in these letters. Rangayya in his evi- King 
dence now taking ad vantage of that circumstance mentions that those v. 
names were mentioned to him by Subbi Reddi. In judging of the P%®» Beddi. 
value of Rangayya’s evidence, it would be fallacious to impart any Bhaahyam 
weight to it from O and O1. His story is on the face of it inoredible. C 
Subbi Reddi would not have been so foolish as to go and ask him to 
join in the ounspiracy, and it is still more moredible that Rangayya 
communicated this to Govindappa whom he did not even know to 
be a friend of Chenna Reddi. The trath probably is that Œ and 
C1 having been really sent by Pilla Subbayya based upon some 
gossip or hearsay information, Value is sought to be imparted to 
those letters by securing the evidence of Rachamalla Rangayya as 
the source of information; and as that information will not be 
legally of any value unless that informant was in direct communi- 
cation with Subbi Reddi, Rachamalla Rangayyas is secured to com- 
plete the chain of evidence. ‘The evidence in regard to the various 
olleged ucts of conspiracy played a prominent part in the two cases 
because tle accused were also independently charged with the 
offence of conspiracy to murder Ranga Reddi, and I have analysod 
such evidence more minutely and oommeuted thereon more fully 
than it deserves, for I am convinced that in crediting the testimony 
of the so-called eye-witneases to the murder and convicting the 
accused in both the cases of murder and the 9th accused in Sessions 
Uaso 58 of abetment of murder by aiding, both the Sessions Judges 
and the assessors in the two cases were materially influenced, if 
not prejudiced, against the accused by the evidence relating to these 
acta of conspiracy. In addition thereto in the trial of Sessions Case 
No, 58, the Sessions Judge and the 2nd assessor whose opinion alone 
I have taken into consideration were materially influenced if not 
prejadiced against all the accused by the so-called confessions of the 
8rd and 6th aconsed, The references made above to witnesses and 
documents, except when specially made with reference to the trial 
in Subbi Beddi’s case, are to be understood as made with reference 
to their number and mark in the trial of Sessions Oase 58 of 1900 
though such witnesses and documents were also examined and 
exhibited in Sessions Oase 1 of 1901. The extraordinary story of 
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the 6th accused after his confession picking up Chenna Reddi’s 
revolver in the presence of the Police near a pond, which revolver 
is alleged to have been stolen and carried away by the Ist aconsed 
from the scene of murder, the story of the 6th accused offering to 
sell the same three or four days before its discovery to one of the 
witnesses for the prosecution who was in no need of a revolver, the 
story of the bth agcused having first promised to the Police to 
discover the same revolver and his denial of any such promise when 
produced before the Sub-Magistrate, and the extraordinary evi- 
dence given by Haji Bi, have no direct bearing upon Subbi Reddi’s 
case and have not in fact been narrated in his case. They played 
an important part in Sessions Osse No. 58, and I totally disbelieve 
the same and regard them as damaging in no small degree tho 
prosecution in Sessions Case No. 58 of 1900. 


The conviction of Subbi Reddi on the count of murder also 
and the sentence passed on him should, in my opinion, be set 
aside. — 

Bhashyam Atyangar, J—(In Referred Trial No. 61 of 1900 
and Criminal Appeals Nos. 874 to 877 of 1900).—After a very care- 
ful and anxious consideration of the evidence on record and the 
opinion of the Sessions Judge and of the second assessor whose 
opinion alone I took into consideration, I ain satisfied, for the 
reasons given by my learned colleagues, and for the additional reasons 
given by mein my judgment in Criminal Appeal No. 878 of 1900 
and Criminal Appeal 148 of 1901 in Subbi Reddi’s case, that the 
evidence of the so-called ey e-witnesses is altogether unrehable and 
that the conviction of the appellanta in the above appeals and the 
sentences passed on them should be set aside and that they 
should be acquitted. 


N. B.—After delivery of judgment in this caso, his Lordship, 
Mr. Justice Bhashyam Aiyangar, addreesed the Public Prosecutor 
and other members of the Bar appearing as Counsel in this case, as 
follows :— 


“ Now that jadgment has been delivered in this case, I think 
it right that I should mention in public Court that, during the hear- 
ing of this appeal which extended over the greater portion of three 
weeks, I received by post three private communications addressed ` 
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to mein connection with this case. They are all in the English King 
language, two bearing English signatures and one a Telugu signa- *™perer 
ture. Whether these letters are genuine in the sense that the Tira 
signatures are those of the authors or writers, or whether they are King 
ouly pseudonyinons, J mn not now in a position to say. The first sis i ü 
letter which 1 received and opened on the 2nd of April, but which Subbi Redäi. 
I read only this morning, is a long one extending over four full Bhashyam 
pages of foolscap. It is a comment upon the evidence, or rather EREA 
unaginary evidence, in the case and advances a number of arguments 
in favour of the conclusion which the writer wants to force upon 
me. The writers of the other two letters, each from his own stand- 
point, convey to me advice as to how I should deal with the case 
aud in whose favour I should decide it both in the interests of justice 
und in iny own interests. The authors of these three letters, who- 
ever they may be, have committed a gravo contempt of Court in 
sending by public post private communications to a Judge of this 
Court with the sole and deliberate object and set purpose of influenc- 
ing his decision in a judicial matter of the highest importance to 
the public. These persons and others similarly disposed to tamper 
with justice ought to know that it iss high contempt of Oourt to 
communicate with or seek in any way to influence a Judge upon the 
subject of any judicial matter which he has to determine, and that a 
chartered High Court in India is a Superior Court of Record which 
can summarily deal with contempta of Court though the same be 
committed otherwise than tn facts curte, which has the power to 
punish the offender by commitment in a summary way, & power 
which no doubt will be sparingly used but will certainly be used 
when there is the ‘pressure of public necessity’, and even then not 
to vindicate the dignity of the Court but in the interests of justico 
and in view to ‘repress tamporing with justice.’ 

I now hand those three letters with their onvelopes to tho 
Rogistrar of the Court.” 


“B08 THE MADRAS LAW JOURNAL REPORTS. [von x, 


IN THE HIGH COURT OF JUDICATURI AT MADRAS. 
Presont :—Mr. Justice Shephard, aud Mr. Justice Bhashyam 


aAiyangar. 
Kristnama Naicken aud others a. * Petitioners* 
(Defendants). 
v. 
Sriuivasavurathachari and another a Respondents 
(Plaintiffs). 


Kristanna Reni Recovery Act, VIIU of 1865, S. 27—Distrutal-—-Crops distratned cariied auny— 


Sates Suit to recoum crops o ralue. 
Atinivanas Ina suit by a distreiner under S. 87 of Act VHE of 1665, recovery of speoitic 
yarnthacharl. property distrained and carried away can alone be claimed but not tho value of 


such property. 
A distrainer having sued lo 1ecover crops cut and cetricl away by defendants 
- after distraint or their price and the court having granted a decroe for money ;— 
He'd, that the court having had jurisdiction to try a sult for the rellof yreuted, 


und defences appiopriate to such a sult beving been raised. no Injustion was duo 
aud that the decree must stand., 


Petition under S, 622 of the Civil Procedure Code, praying 
the High Court to revise the order of the District Munsif’x Court 
~ of Sholinghur, on M. P. No. 882 of 1900. 
~- The plaintiffs as landlords attached standing crops for arrears 
‘of rent. The defendants cut and carried away tho crops. Tho 
' plaintifs brought this suit under 8.27 of the Rent Recovery 
! Act to recover the crops or thar price. The defendants inter alia 
contended that in such a guit a claim for the price of crops could not 
be made. The District Munsif held that the ruling in Vadamalas 
v. Karuppan, 4 M. H. O. B. 401, was against the defendant’s con- 
tontion and gave the plaintiffs a decree. Hence this civil revision 
potition. 
N. Subrahmanyam for petitioners. 
P. R. Sundura Asyar for respondents. 
This Court delivered the following 


JUDGMENT :—We think the District Munsif was wrong in 
holding that an order for payment of money could be made under 
S. 27 of the Rent Recovery Act. But no injustice has been 
done; the District Munsf having jurisdiction to try a suit for the 
same purpose, and it appearing that the defendant raised all the 
defences which he could have raised ina regular suit we dismiss 

the petition with costs. 








«0. R. P, No, 281 of 1900. 24th April 1801. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr Justice Shephard and Mr. Justice Bhashyam 
Aiyangar. 
Milathai Amir alias Manonmani Awir... Appellant* 
( Petitioner) 


v ` 


Subbsraya Mudaliar “ak ... Respondent 
(Cir.-Petr.) 


Hindu Law— Widow's Eslate—FPrench domuilse—a'solule otovership—Doinicue, chango MilathaiAwir 
7 


of—Hffoct of change on the estate taken, Subbarey a 


Held upou expert evidence thas, according to the Hindu Law prevailing in Lhe udaliar. 
Fienah territories, a widow suocesding to the property of her husband takes an 
absolnte estate, g 


A change of domivil from French to British lundia cannot affect cho abeolute 
nature of tho ostato takon by a Hindu widow before tho o'ango vf dumicil 1m aecord- 
auoo with the Hindu Law as udministored by the French Courtw 

Appeal from the order of the District Court of South Aroot, 
dated on O. M. P. No. 5 of 1900. 


The petitioner—appellant—applied for a succession certificate 
as reverdionary heir to her father’s (a French subject) estate on the 
death of her step-mother. The widow had made a will, and the 
executor opposed the petition. The lower Court found that, accord- 
ing to the Hindu Law prevailing in the French territory, the widow 
was the absolute owner of the estate and as such was competent to 
make the will, and that any change in domicile, even if true, cannot 
affect the nature of the estate sho once took, and dismiseed the 
petition. Henco this appeal. 


The petitioner contended that tho widow had changod hor 
domicile to the British territories since her father’s death, and that 
she should therefore be taken to have had only a limited estate 
according to the British Hindu Law and consequently that the 
widow's will was invalid, 

P. 8. Sivaswams Atyar for appellant. 

V. Krishnaswami Asyar for respondent, 

‘The Court ‘delivered the following , 

JUDGMENT :—The evidence of the expert witness must be 
accepted as putting it beyond donbt that, according to the French 


* Appeal No. 186 of 1900. 26th April 1901. 
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MalathaiA mir Law prevailing in French territory, the testatrix on the doath of 


Subbiake aya 
Mudali ir. 


A 


Muthugami 
Pillai 


y 
Dorasami 
Pilla. 


her husband became by inhoritance absolute owner of his proper ty. 
But it is said that by her migration to British territory and 
acquisition of a British Indian domicile, the oharacter of hor 
estate was changed, and that her rights were henceforth no other 
than those of a widow according to the Hindu Law administered 
by our court, 

It is impossible in our opinion to hold that the change of 
domicile, assuming there was any change which is disputed, could 
have any such effect. It is not suggested that she adopted the 
system of law prevalent in this part of British India. 

We dismiss the appoal with costs. 





IN THH HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Bhashyam 


Aiyangar. 
Muthusami Pillai wie i .. Appellant* 
(Plaintsff.) 
v. 
Dorasami Pillai ely at ... Respondents 


(2, 1, 8 and 4 Defis.) 
Hiadu Law—Futher— Gift of a small portion of the fumily qroperties for a temple— 

Validuy of gift 

A father is not competcut under the Vitak-lara Law to mako a gift of a 
small portion of family land to a temple. 

Raghunath Presad v. Gobind Prasad, I. L.E. 8. A 76, distinguished on tho. 
ground that a gift to family idol is valid under the Hindu Law. 

Second appeal from the decree of the Subordinate Judge’s 
Court of Kumbakonam in A, S. No. 87 of 1890 reversing the 
decree of the Court of the District Munsif of Tiruvalur in O. S. 
No, 217 of 1898. 

. The plaintiff brought a sait to recover properties gifted to 
Pulivalom temple by his father, the 8rd defendant, with the 
consent of his brother, the 4th defendant. The 2nd defendant 
who represented the temple contended inter alia that the proper- ` 
ties were the 8rd defendant’s self-acquisition, and that even if they 
were ancestral, the gift by the father was valid. The District 
Munsif held that the properties were acquired with joint funds 
and that the gift was wholly invalid under the rulings in Baba v. 


Timma, I. L. R. 7 M. 857 and Ramanna v. Venkata, I. L. R. 11 M. 





* B. A. No. 168 of 1900. 12th March 1901. 
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246 and gave the plaintiff a decrev, On appeal an instrament pur- Muthusmi 
porting to be adeed of partition between plaintiff, 8rd and 4th a 
defendants was produced and filed without proof. In reference to er 
the plaint properties the document recited that it was purchased 

by the father and that the endowment should be kept up though 
they themselves were to have the management of the properties. 

The Subordinate'Judge rolying on this deed, held that the 
properties were the father’s self-acquisition and that the endowment 
was maide with the plaintiffs cousent. He was also of opinion that 
the gift of a small portion of family property for a religious purpose 
was good, on the strength of Ruyhunath Prasad v. Gobind Prasad, 
I. L. BR. 8 A. 76. Hence this second appeal, onthe gronnds mainly 
that the deed of partition was wrongly admitted and thas the father 
had no power to make a gift of ancestral property or any part of it, 
however small. i 

V, Krishnaswams Atyar for appellant. 

P. 5, Stvaswams Aiyar for lst respondent. 

The Court delivered the following 

JUDGMENT :—It was highly irregular on the part of the 
Subordinate Judge to allow Exhibit V to be used in evidence; no 
reasons are given for admitting it, and no evidence appears to 
have been taken. 

The document, however, is of no importance, because it does 
not contain the admission which it had been supposed to contain. 
It does not support the respondents’ case. Apart from this docu- 
ment, we can find no evidence on which the finding of the Subordi- 
nate Judge on the 1st issue could be supported ; still leas on which 
the finding in plaintiff’s favour could be reversed, 

In the 4th and 5th paragraphs of his judgment various specu- 
lative observations are made by the Subordinate Judge, but no facts 
are referred to from which the inference in favour of self-acquini- 
tion could legally be drawn. 

There is no evidence that the sons consented to the gift. In 
the case reported in Raghunath Prasad v. Gobind Prasad, I. L. R. 
8 A. 76, the gift was for the benefit of the family idol, and so accord- 
ing to Hindu Law was a gift for a proper purpose of family. There 
the gift was for a public purpose. It cannot, therefore, be supported. 
Wo must reversa the deares of the Subordinate Judge and restore 
that of the District Munsif with coste here and jn the courts below, 


sere 


The Munioi 
pal Oounceil 
of Ohidam- 
baram 


¥. 
Venkata- 
narsyana 
Pillai. 
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IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Bhashyam 
Aiyangar. 
The Municipal Council of Chidambaram *.., Petitioner* 


(Dafondant). 

v. 
Vonkstanarayana Pillai... T ... Respondent 
(Plaintiff). 


District Hunicipalities Act of 1884 as amended by II of 1807+— Money-lender— Lowast 
class in which placed— Proviso to schadule—oney-leader getting losa than Ra. 80, 
u kether taxable, 

‘he effect of tLe provisos to the Behedule of the District Municipalitios Act is 
not to make taxable, persons who will not be taxable but for the proviso. The pro- 
visos only fix the minimum tax assessable on persons specified therein +f they get the 
min mum taxable income specified by the schedule, namely, rupees thirty. 


Petition under section 25 of Act IX of 1887, praying the High 
Court to revise the decree of Court of the District Munsif of 
Chidambaram in §. C. No. 864 of 1900. 


#0. E. P, No 888 of 1900, “24th April 1900. 


+ Act IV of 1881 amended by Act ITT of 1897 :— 

R. 58. If the Municipal Council notify, ander section 50, that a iax on arts, pro- 
fesslons, trades and callings anil on offices sr app: intmenis shall be levied, every per- 
son who, within the Municipality, exercises, aiter the date spomfled in the notif- 
cation any one or more of the arta, trades or callings, or holda any one or more of 
the offices or appointments specified in Schedule A shall, subject to the provisions 
of section 59, pay In respect thereof the sum specified in the said schedule as pay- 
able by persons of the claas in which snch person is placed. 

3 Pouxputa A. 
Tares on Arts, Professions, Trades and Oallings. 


Olax I. 

Every, person holding any office or appointment, publio or private, or employed 
in any capacity, whose pay, salary, or pension amounts to Ra. 3,000 & month or 
upwards, and every person falling nander any of the following denominations whose 
income is eaiimated to amount to Rs, 2,000 or npwards -— 








3 < * + * « Yearly 
(iii). Bankers, Money-lenders, Money-changers and Pawnbrokers. e 
& k + "n 
Olass VIL 


Every person described in cli I, whose pay, salary or pension 
amounts or whose income is estimated to amount to Ra 100 a month or 


upwards ... u 4 
Olas TX. 
Every person described in class I, whose pay, salary or pension amounta 
or whose income is estimated to amount to Re. 30 or upwards .., PF, L 
Note :—The shore classification {s subject to the following provisos, N 


namely :— 
> " + * Pas d 
Proviso 4.—No bated ** money-lender ex 
shall be placed in any class below class VII, 
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The Advocate General (J. H. P. Wallis) for petitionor. 


Tho Muilol> 
P. 8. Sivaswami Atyar for respondent. Pr Ohidams 
The Court delivered the following v. 


JUDGMENT :—The question is whether a money-lender, eae Pil- 

whose income is below Rs. 80 a month, is chargeable with any tax ial: 

under section 58 of the District Municipalities Act. There is no 

doubt that he exercises one of the trades specified in the schedule 

A. Apart from the proviso that schedule does not inolude persons 

whose income is under Rs. 80. It is said that the proviso has the 

effect of bringing such persons within the schedule, because, as itis 

argued, every money lender shall Le placed at least in class VII 
irreepectively of his income. 


If the income was not under Rs. 80, no. doubt that would be 
the effect of the proviso, and that is all we think that the Legis- 
lature intended and not to bring within one of the classes persons 
who apart from the proviso would be in no class at all. This is indi- 
cated by the words immediately preceding the proviso, viz, every 
person described in class I, whose pay, salary or pension amounts, or 
whose income is estimated to amount to Rs. 80 a month or upwards— 
Re. 1. 

The result would probably have been otherwise if those words 
had boen omitted and the phrase “ provided that” substituted, 

The petition is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Myr. Justice Davies and Mr. Justice Moore. 


Nityananda Gantayat ... nol . Appellant* 
(lst Defendant.) 
v. 
Gajapati Vasudova Devu = ... Respondent, 
Civil Procedure Code, 8.18, Bxpl. in—A pplication for esecntion of decree— Nityananda 
Stlence as to one of the prayers, efect of—Fi eh application not barred. 


Gautayat 
Where possession and mosno profits were prayed for in erecution of a decree Gajapati 
granting them both and the Ovurt oxecuting the decroo dealt with the prayor for Vasudeva 
delivery of the land bat wus aloni as to mesne prolis, ou the question whether Devu. 


mosne ` profts should be deomed to have boen refused undor explauation lii to 6. 
13, Ciy.l Procedure Code. 











» À, A. A. O. 44 of 1900, 81st July 1901, 


x 


Nityananda 
Gantay at 
i 


Gajapati 


Vasudeva 
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field: that Explanation ili to 8,18 had no appheoation tothe caso and that 
the decree could not be supersede] by a mere omission of the Coart cxocuting the 
docres to pass orders on a claim made under the decree 


Appeal fromthe District Court of Ganjam in, A. S. No. 187 of 
1899 presented against the order of the District Munsif of Sompeta 
on E. P. No. 368 of 1899 (in O. S. No. 550 of 1892) 


P. R. Sundara Atyar for appellant, 
C. R. Tiruvenkatachariur for respondent. 


P. B. Sundara Atyar:—The present application for execn- 
tion for mesne profits is barred by the rule ot res judicata by 
reason of the order on the former application for execution, 
E. P. 357 of 1895. The decree-holder having in that application 
prayed both for possession of property and mesne profits, tho 
Court ordered the delivery of possession of the property, but did 
not pass any order as to the mesne profits. It should therefore 
be taken that mesne profits were refused. The principle of 
Explanation iii to §.18, Civil Procedure Code, applies to oxe- 
cution proceodings as that oxplanation doos not embody an 
artificial rule but only a rule falling within the general law of res 
judicata, 

C. B. Thiruvenkatachartar :—Tho general principle of res 
judicata applies - only to matters actually decided. Tho construc- 
tive res judicata created by Explanation tito section 18 is not a 
rule of the general law of res judicata. 

The Court delivered the following 


JUDGMENT :— The order of the District Munsif of tho 8fst 
March 1896 neither granted nor refused the application for tho 
mesne profits which had been adjudged to the plaintiff in the decree. 
The order is silent on the point. It is urged that as the prayer for 
mesne profits was not granted while the other prayer regarding the 
delivery of the land was dealt with and granted, it must be taken 
that the application for mesne profits was refused and so the matter 
isres judicata. We cannot accept this contention as the decree 
granting the mesne profits is still in full force and effect, and the 
plaintiff is entitled to execute that decree so long as it is kept 
alive and the decree cannot be superseded by the mere omission of 
the Court executing the decree to pass orders on a claim made 


. 
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under it, If such orders are not passed, there is nothing to prevent Nityananda 
the petitioner applying for them again in due course. The law of antaya 
rea judicata as laid down in Explanation iii of section 18 of the ee 
Code of Civil Precedure can have no application to a case like this. Deva 

The point that mesne profits have been allowed for time in excess 

of that permitted by section 211 of the Code of Civil Procedure 

was not raised in either of the lower Courts nor in this Court 

until to-day. Wo refuse to hear the objection now. The appeal is 


dismissed with costa. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Sir Charles Arnold White, Chief Justice, and Mr. 
Justice Subrahmania Aiyar. 


Raman sie Ay ; ... Appellant* 
(Plaintsf). 
v, 
The Secretary of State for India in 
Council ... ae xs ; Respondent 
(Defendant). 


Suita Valuation Act, 8. 11—Conrt Fees Act, 8. 7, M (¥)- Fridence Act, 8. 85— Ravian 
Report of a District Offeer, admissibility of —Eehtbit on the objector's mde. v. 
3 Th i 
An objection tothe exercise of jurisdiction by the° wrong court as Court of ae res 
Appeal cnnsed by undetvaloation of the suits, mbsequently discovered, will not be for India in 
entertainod unlessthe propor appellate cout is satisfied that snah ondervaluation Ounce). 
has in any way prejadicially affected the case on the merits. 
4 
A patty who has fledau eahibit cannot plead its inadmisaibility, if tho other 
part) seeks to nse thedocament against him. 
A single docameut may be n public record within the meaning of 8.36 of the 
Indian Fridence Act and a report made hy œ District Officer in the discharge of his 
daty as such officer is accordingly admissible as evidence 


Appeal from the decree of the Subordinate Judge’s Oourt 
of South Malabar at Caliout in O. S. No. 40 of 1896 (O. 8. No. 28 
of 1896, Palghat Sub-Court). 

The action was by a person alleging himself to be the jenmi of 
certain lands to recover them with mesne profits from the Secretary 
of State for India who was said to have trespassed on the lands in 


+A. No, 160 of 1899, Pth January 1901. 





Raman 

v. 
The Secre- 
tary of Btate 


for Indio in 
Council. 
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1890. The defence was that the Government had acquired a title 
to the properties by adverse possession for over twelve years, that 
the properties did not belong to the plaintiffs at all, that the annu- 
al income stated in the plaint was improper and that the valuation 
of the suit was also improper. The Subordinate Judge disposed of 
the snit on the ground that the suit was barred by limitation. 


On appeal, the District Court was of opinion that there were 
no proper findings on the issues and under section 566, C. P. O., 
remanded the case for fresh findings on the first and fourth issues 
in the case and on the second issue a8 modified by the Court. The 
lst iesne was as to the correctness of boundaries of lands given in 
the plaint. The fourth was as to the proper annual income. The 
second issue was split into three different paris, (1) whether the 
plaintiff had title to the propertie, (2) whether he had possession 
of the lands till 1890, and (8) whether the Government treepassed 
upon the lands in that year. The Subordinate Judge found that 
the lands belonged to the plaintiffs family, that they had no pos- 
session within 12 years of the suit and that the Government did not 
trespass on the lands in 1890. He also returned findings on issues 
land 4. On return of the findings, the reapondent’s vakil took the 
objection to the valuation of the property The valuation of the 
suit was Rs. 2,520, cploulating the valuation as to land at 15 times 
the nett profits. Th eevidence as to the amount of profits was 
vague and no profits were realised in the preceding year, ‘he 
District Judge held that the value of the land as determined by the 


- Court must be taken to be the valuation of the suit, and that being 


more than 5,000 Re.,he returned the memorandum of appeal to be 
presented to the proper Court. In the High Oourt where the 
appeal was filed, the respondent took the objection that the pro- 
ceedings from the date of filing the appeal in the District Court _ 
to its final presentation in the High Oourt must be considered as 
null and void. 

P. R. Sundara Atyar and C. V, Ananthakrtshna Atyar for 
appellant. 

J. L. Rozario for respondent. 

The Court delivered the following 

JUDGMENT :—It has been objected on behalf of the res- 
pondent that the order of the lower Appellate Court remitting 
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the case tp the Court of First Instanco for a finding on the issue a8 Raman 
to title was made without jurisdiction and that anything done in The Boore- 
pursuance of that order must be treated as a nullity. The objec- ee 
tion is based on under-valuation In a case like this, the effect of Connoil. 
section 11 of the Snits Valuation Act is to cure the want of juris- 
diction unless the Appellate Court is satisfied that the under-valua- 
tion has prejudicially affected the cause on the merits. If the 
lower Appellate Court had finally ditposed of the appeal on the 
merits, it might be said that the party against whom the decision 
wept had been prejudicially affected, but there has been no disposal 
on the merits, and it is open to this Court to des) with the findings 
and go into the question of their correctness. We are unable to 
accept the respondent’s suggestion that section 11 of the Suits 
Valnation Act only applies when thore is a final disposal by the 
lower Appellate Court. This objection must be overruled. 
* * * * * 
[In dismissing the suit on the evidence as barred by limitation, 
their Lordships discussed the admissibility of a report of the Dis- 
trict Officer as follows.]} 


That so far back as June 1884, special precautions were taken 
on behalf of the Government to prevent the plaintiff’s family from 
interfering with the properties in dispute in any way appears from 
Exhibit RR, the report of the then District Officer Mr. Morgan 
bearing date the 19th July 1884. On behalf of the plaintiff it 
was urged that this document cannot be relied on as evidence in 
favour of the Government. The plaintiff himself having caused it- 
to be produced and filed as an Exhibit on his behalf, it is difficult 
to see how he can now object to ite being used by the other gide. 
Apart from this, it is clearly a public record containing evidence 
relevant to the case and therefore admissible in evidence under 
section 85 of the Indian Evidenoe Act. The argument that the 
exhibit, being but a single official document, is not a record within 
the meaning of section 85 and the dicta cited in support of that 
argument are inconsistent with the ruling of the Judicial Commit- 
tee as well as with the rulings of all the High Courts,—that a 
judgment is admissible as a record under section 85. The defend- 
ant, therefore, is clearly entitled to rely on the report in question. 





Beshachala 
Natoker 

Y. 
Vamda 
Oharisr. 


818 THE MADRAS LAW JOURNAL REPORTS, - [You x. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Sir Charles Arnold White, Ohief Justice, and 
Mr. Justice Bhashyam Aiyangar. 


Seshachala Naicker fag she ... Appellant* 
(Defendant). 

v. ‘ 
Varada Chariar .. oh dee .. Respondent 
(Plaintif). 


Limitation Aet XV of 1877, Arts. 115 ard 116—Oompensation for breach of contract in 
riting registered—BStgnature of the person sued, necesstiy for —Recital of payment 
in sale dosed, effect of. 
lu a suit for the balanoo of purchase money due under a selo deed, it was fonnd 

that the deed did nat recite the contract of sale but stated that money m part had 

been :eceired before the sale and acknowledged the receipt of the balance ; but the 
receipt granted by the vendor forthe part-payment recited the contract and ite 
terms. The socoipt was Lot registered. On a question of imitation, 


Held, that the suit was for compensation for breach of contract contained in the 
receipt, which was not in writing registered aud that Art. 115 was applicable, 

Semble, that Art 116 would have bren applicable if the receipt had been regis- 
tered, althongh the receipt was not signed by the porsun sued. 


Sem'ls, al~o thnt, if the sale-deed bad recited the contract, Art. 116 won'd have 
been applicable in spite of the acknowledgment of the receipt of balance. 


Appeal from the decree of the High Oourt of Judicature in 
the exercise of its Ordinary Original Civil Jurisdiction made in 
Civil Suit No. 118 of 1900. 


P. 8. Sivaswams Atyar for appellant. 

B. Kuppuswams Atyar and Sundara Sastry and Kumara- 
swamy for reapondent. 

The Court delivered the following 


JUDGMENT :—This is an appeal by the defendant against the 
decree of Mr. Justice Shephard directing the defendant to pay, 
with future interest to the plaintiff, the sum of Rs. 7,345-0-0 being 
the amount claimed in the plamt as the balance of the amount of 


* 0. 8 A. No. 38 of 1900, ; 23rd April 1901, 
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consideration for a sale deed, dated 19th May 1894, executed by Seshachala 
the plaintiff in favour of the defendant. S 
Varada 

The only groynd on which this appeal is preferred is that the guinier; 
suit is barred by limitation. 


The consideration for the sale of the house and other properties 
comprised in the sale deed was Rs. 10,000, and the plaint sets forth 
that part-payments amounting to Rs. 2,655-0-0 were, suleequent 
to the execution of the sale deed and delivery of the property, 
mado by the defendant from time to time, the last of such part- 
payment haying been made on 9th September 1897. 


The suit was brought for the recovery of the balance, viz., 
Ra, 7,845, and it is stated in paragraph 5 of the plaint that the 
cause of action arose on the 9th September 1897, the date of such 
last part- payment and on 19th May 1894, the date of the sale deed. 
The allogod part-payment of 9th September 1897 can furnish a 
fresh starting point for limitation under section 20 of Act XV of 
1877 only on the supposition that the fact of such payment ap- 
pears in the handwriting of the person making the same. The 
plaint therefore must be taken as alleging by necessary implica- 
tion that the fact of such part-payment appears in the handwriting 
of the defendant or his agent. The defendant while admitting all 
the part-payments except the last, pleaded that they were not made 
towards the consideration of the sale deed bat made for sa 
separate and independent transaction. The learned judge who 
tried the suit held that all the part-payments were made towards 
the consideration of the sale deed, and this finding is not impugned 
before us. 


The plea of limitation was set up in the written statement, and 
un issue was also taken. In the course of the trial of the suit the 
plea of imitation was abandoned by the defendant's pleader when 
it was discovered that the plaint was really presented on 16th 
July 1900, the day on which the Court re-opened after the long 
vacation which commenced on 7th May 1900 and not on the 27th 
July as was erroneously assumed. The learned Judge gave a 
decree in favour of the plaintiff on the merits. 


Beshachala 
Naicker 

Y. 
Varada 
Ohariar. 
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It is now argued on behalf of the appellant that the Article 
of the Limitation Act applicable to the suit is Art. 115 (Schedule 
No 2) which prescribes a period of 8 years and not Art. 116 or 
Art. 120 under either of which the period is 6 years. It is conced- 
ed that if the period of limitation applicable be 6 years, the suit 
is not barred by limitation in any view and that the plaintiff need 
not rely upon the part-payment of 9th September 1897 or any 
other part-payment. On the other hand, if the period of limitation 
applicable be 8 years, the suit will be barred by limitation but for 
the part-pay ments within 8 years before the date of suit and part- 
payments within three years after 19th May 1804, which payments 
are all set forth in Exhibit D. 


The appellant’s pleader contends that the contract to pay the 
purchase money arises from a contract not in writing registered 
and that, therefore, Art. 115 governs the suit. His contention even- 
tually was that there was an oral contract implied by law collateral 
to the sale deed after the same was executed by the plaintiff and 
accepted by the defendant. 


He evidently overlooked Exhibit IV in the case which was 
not bropght to our notice during the argument of the appeal. If 
that exhibit had been brought to our notice, the argument would 
have been considerably simplified. That is a receipt, dated 17th 
November, 1893, given by the plaintiff to the defendant acknowledg- 
ing payment in advance of Rs. 59 in part-payment of the price of 
Bs. 10,000. It contains the terms of the contract of sale fixing a 
period of 2 months from 17th November 1898 for payment of the 
belance of purchase woney, viz., Ra. 9,950-8-0 and the execution of 
a conveyance. It also provides that in default of payment of the 
balance of the purchase money within stipulated time, the defend- 
ant should forfeit Rs. 50 paid by him in advance. 


The balance money was not paid on or beforo 17th January 
1894, the time fixed in Exhibit IV ; but the conveyance Exhibit A 
was nevertheless executed on J9th May 1894. It recites the pay- 
ment of Rs. 50 in advance on 17th November [1898 and acknow. 
ledges the receipt of the balance of purchase money as peid on the 
date of the sale deed. It is, therefore, clear that the plaintiff, the 
vendor, varied the stipulation as to time and completed the sale on 
19th May 1804 and delivered to the defendant possession of pro- 
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perties sold. In a recent decision of the Privy Council, Sah rou: 


Lal Chand v. Indarjit—(L. R. 27 I. A. 98), it is laid down 


v. 
Vara ds 


as the settled law that notwithstanding an admission in a sale deed Oumar. 


that the consideration has been received, it is open to the vendor 
_ to prove that no consideration has been actually paid. Under 
the contract of sale which was entered into in November 1898, 
and the terms of which were reduced to writing in Exhibit IV, the 
defendant agreed to pay the purchase money on or before 17th 
January 1894 when the conveyance was executed, though, in fact, 
it was not so paid. The present suit, therefore, is based not on 
any contract implied by law on the execution of the sale deed, but 
upon the express contract of sale of 17th November, 1808, claiming 
compensation for breach of the contract to pay the purchase money 
on obtaining the conveyance. Hxhibit IV is not registered, and 
the question of limitation, therefore, is governed by Art. 115, If 
the receipt had been registered, we should have been prepared to 
hold, following the decision of this Court reported in Ambalavana 
Pandaram v. Vaginan, L L. R. 19 M. 52, and the recent decision of 
this Court in 8. A. No. 1454 of 1899 uot yet reported, that Art. 116 
would be applicable to the case notwithstanding that Exhibit IV was 
not signed by the defendant. In Avuthalav. Dayumma (I. L. R. 24, 
M. 288), which was cited by the learned pleader for the appellant, it 
was not only held that a suit to enforce the vendor’s lien was govern- 
ed by Art, 111 and not by Art. 152, but that as regards the per- 
sonal remedy, the benefit of the 6 years given by Article 116 was 
inapplicable, though the sale deed which simply recited that the price 
had been paid was registered. In that decision we concur, for tho 
mere recitalin the sale deed that the consideration had been paid 
cannot be construed as a contract in writing to pay the considera- 
tion money. If the oral agreement or contract of sale which 
immediately preceded the actual sale be also reduced to writing, 
as is very often the oase in the deed of sale itself which 
is registered, the case might be different and Art. 116 would 
govern it though the sale deed also acknowledges the payment 
and receipt of the price when in fact it was not paid, but its 
receipt was acknowledged in anticipation of payments being mado. 
In the present’ case not only the preliminary contract of sale 
is not reduced to writing in the sale deed, but it had already been 
K 
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reduced to writing in Exhibit IV which was not rogietered. 
According to the terms of the contract of sale the cause of 
action for enforcement of the payment of purchase money by spe-- 
cific performance against the vendee arose,on the 17th January 
1804. The time limited for the specific performance having been 
waived by the plaintiff, and the conveyance having been exe- 
cuted on the 19th May 1894, time for payment of the purchase 
money was really extended till that. date, and the price 
became payable on that day, and the cause of action-for the 
recovery of the purchase money accrued on that day. Even 
assuming that the limitation commenced on 17th January 1894, 
it will make no difference in the case, inasmuch as on the 
19th of May 1894 there was an acknowledgment of liability in 


. writing by the defendant in Exhibit B within the meaning of 


section 19 of the Limitation Act, and there were several part-pay- 
ments subsequent thereto up to the 19th July 1896, and there was 
a further part-payment on the 9th September 1897 ; the suit 
having been brought on the 16th of July 1900, it was within throe 
years from the dates of the last two part-payments, and the suit 
therefore would not be barred under Art. 115 of the Limitation 
Act, if, as found by the learned judge, the part-payments have 
been made, and if, as averred in law, in the plaint, the fact 
of part payments or at any rate of the last two part-payments 
uppers in the handwriting of the defendant or his agent. 
The defendant having abandoned the plea of limitation during 


_ the course of the trial of the suit and, as we are told by the 


respondent’s pleader who also appeared at the origin altrial, 
before the plaintiff's case was closed, we- cannot allow the 
appellant to revive in appeal the plea of limitation which he 
had deliberately abandoned in the Original- Court, when as in 
this case such plea cannot be decided by the Appellate Court either 
upon facts as found by the learned Judge or as admitted by the 
defendant; and it would be necessary to remit the issue of limita- 
tion to the learned Judge for further trial if the plea bs limitation 
were now allowed to be-raised. 
The appeal therefore fails, and it is Guat with a i 


The ‘Daa Hit Sal erii. 


IN THE HIGH COURT OF ‘OF JUDIOATURE AT MADRAS.. 
(FULL BENOH.) 


Present :—Mr. Justice Davies, Mr. Justice Benson and ' a 
Justice Bhashyam Aiyangar. : 


Ahamod Kutti .» Appellant* 
(19th Defendant). 
o. : 
Raman Nambudri i af ... Bespondent 
f (Plainiif). 


Limitation Act, Arh 184—Purchsser from mortgugee—Auotion purchaser—Slarting Ahamod Kutt 
; . v 
point—Date of purchase—Date of conformation of one an Nam: 
Held by the Division Benoh, that the date of auction purchase and not the date budri. 
of the confirmation of sale by the court is the date of purchase within the mean- 
ing of the third column of Art. 184 of the Limitation Act, if the article ls ab all 


applicable to auction purchasers. 
Venkaialingam y. Veerasaed, I L. R.17 M. 01 referred to. 


Held by the Full Bench, that having regard to the words of the first column, 
Art, 184 does not apply to purchases at sales in tacitum. 

Muthu v, Kambalinga, I. Le R. 12 M, 316 overruled. 

_Second Appeal from the decree of the Subordinate Judge’s 
Oourt of South Malabar at Calicut in A. S. No. 116 of 1899, pre- 
sented against the decree of the Oourt of the District Munsif of 
Knutnad in O. S. No. 49 of 1898. 


The suit was for the redemption of a kanom executed by plain- 
tiffs father, Narayanan Nambudiri, to one Raman Menon who was 
the karnavan of the tarwad of defendants 1 tol4. The defendanta 
14 to 21 were also made parties to the suit on-the ground that 
they were in possession of portions of properties sought to ‘be 
redeemed. The 19th defendant who was the appellant in this 
second appeal was in possession of items 1, 8 and.16 kandoma in item 
‘2, His defence to the suit was that the demise alleged by the plain- 
tiff was untrue, that the properties originally belonged to Raman 
Menon’s tarwad, that in execution of the decree in O. 8. No. 409 
of 1880 on the file of the District Munsif’s Court of Kutnad 
obtained sgainst Raman Menon’s tarwad, the properties were sold 


~~ # B, A. 1008 of 1898," 7777] i ` 4th October 1901,” ` 
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AhamodKattl to one Koma Panikar onthe 18th January 1886, that he purchased 

Baman Nam- the properties in execution of the decree in O. 8. No. 10 of 1890 

badii, obtained against Koma Panikar and reduced them to possession by 
means of O. 8. Nos. 108 and 125 of 1895, gnd that since the plain- 
tiffs suit was instituted on the 25th January 1898, more than 12 
years from the date of the purchase by Koma Panikar, the sult was 
barred under by Art. 184 of the Limitation Act. 


The District Munsif relying on Muthu v. Kumbalinga, I. L.R. 
12 M. 816, dismissed the suit as against the 19th defendant. 


The Sub-Judge, however, reversed the decision of the District 
Munsif on the ground that the suit was instituted within 12 years 
of the day on which the sale certificate was issued, namely, 19th 
March 1886. Hence this second appeal by the 19th defendant on 
the ground that the date of purchase should have been taken to be 
the starting point and that the suit was barred by limitation. 


J. L. Rosario for appellant. 
P. R, Sundara Atyar for respondent. 
The Court (Shephard and Davies, JJ.) made the following 


ORDER OF REFHRENCH :—Assuming that Art. 184 of the 
Limitation Act applies in a case where the defendant has bought at 
a sale held in execution of a decree, we think that the date of the 
sale, and not the date of the confirmation of thevsale, is the date of 
the purchase for the purpose of that article. From the date of the sale 
the person to whom the property has been knocked down is designat- 
ed in the Code of Oivil Procedure by no other name than purchaser. 
On that date he incurs obligations as purchaser and acquires an inter- 
est in the property (see Venkatalingam v. Veerasams, I. L.R. 17 
M. 91). We cannot suppose that the Legislature nsed the word pur- 
chaser in the Limitation Aot in a different sense. But on the question 
whether Art, 184 applies to the case of involuntary sales madé under 
the provisions of the Code, we are of opinion that the ruling 
in Muthu v. Kumbalinga, I. L. R. 12 M. 816, cannot be sup- 
ported. We do not think it is possible to say that a man 
who buys the property of a judgment-debtor which has been 
attached in execution of a decree buys the property from the 
judgment-debtor. With all deference to Mr. Justice Muthu- 
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sams Atyar wo think it is misleading to say that a simple ARKA 
mortgagee has a power of sale. The righi to sue for sale which Baman Nam- 
the mortgagee possesses is very different from a power of sale as °°. 

that term is generally understood. But, however that may be, it 

was not any right of the mortgagee that was enforced. It was the 
decree-holder who was enforcing his remedy in invitum against the 
judgment-debtor, that judgment-debtor happening to bea mort- 

„gageo. We refer to a full bench the question whether a purchaser 

ata sale in execution of a decree against a mortgagee is a purcha- 

ser of the mortgaged property from the mortgagee within the 

meaning of Art. 184 of the second schedule to the Limitation Act? 

The full bench passed the following 


JUDGMENT :—We are clearly of opinion that when in exe- 
cution of æ money-decree immoveable property of a judgment- 
debtor, in which his real interest is only that of a mortgagee is 
attached and brought to sale, the auction purchaser cannot be 
regarded as a purchaser from the mortgagee within the meaning 
of Art. 184 of the second schedule of the Limitation Act, even 
though the property was sold asthe property of the judgment- 
debtor without any limitation of his interest therein, Art. 184 is, 
in our opinion, intended solely to apply to cases in which the mort- 
gageo disposes of the property voluntarily. But in the case of an 
involuntary sale in execution of a decree, the purchaser cannot be 
regarded as a purchaser from the judgment-debtor. The decision 
in Muthu v. Kumbalinga, I. L. R. 12 M. 816, proceeds, we think, 
on the erroneous assumption that the court in selling the judgment- 
debtor’s property in which his interest is that of a mortgagee for 
the discharge of the debt due by him under the decree is exercising 
the power of sale which the judgment-debtor, qua mortgagee, pos- 
seeses, Assuming he has such power of asle, the court may be 
regarded as exercising that power ina suit which the mortgagee 
may bring against the mortgagor for the recovery of the mortgage 
debt. Such power of sale cannot be exercised for the benefit of the 
mortgagee to enable him to discharge a debt due by him to a third 


party. 

(The case again coming on before the Division Bench the 
appeal was dismissed with costs. | 
i fermere d 
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ao IN THE HIGH COURT OF JUDIOATURE AT MADRAS.: 
Present :—Mr. Justice Benson and Mr. Justice Bhashyam 


Aiyangar. 
Amdoo Miyan and another ee ... Petitioners* - - 
(Defendants). 
M&M : f 
Mahamed Davood Khan Bahadur ... Respondent r 
(Plaintif). o 
Amdoo Miyan Religious Budowments Act XX of 1868. Ss. 18— Leave to sue—Notice to trustoe— Poti« 
Mahamod Da- tion—Mahanarnoma—Ciril Procedure Code, Ss. 623 and 647— Material srregularity. 
vood Khan - Before giving leave to institute a sult under 8. 18 of the Religious Rndowments 


i Act XX of 1868, it is not necessary that notice should be giren to the trustee 
against whom it is proposed to institute the suit. 

Leave to sue cannot be granted withont a formal petition properly signed and 
verified being presented to the Court by the petitioner in person or by pleader 
and to grant such leave on the mere letter or Mehasarnama signed by a large num- 
ber of people is; irregular leave so granted will be set aside on revision under 
section 623, Civil Procedure Code. ' 

Petition under S. 622 of the Civil Procedure Code, praying the 
High Court to revise the order of the District Court of Kurnool, 
on O. M P. No. 204 of 1900. ` 


D. Chamser for petitioners. 
T. V. Seshagiri Atyar for respondent. 
_ The Court delivered’ the following 


JUDGMENT :—We concur in the decision of this Court in 
Appeal No, 280 of 1895 and must, therefore, hold that the fact that 
no notice of the petition was given to the defendants (the present 
petitioners) by the District Judge does not render his order grant- 
ing leave to sue liable. to be set aside—if the order was in accord- 
anse with law in other respects. .We, however, find that leave. 
was granted on an unverified letter,apparently not presented im 
Court, enclosing a Malaxarnamah purporting to be from certain 
persons of the Mussalman community of Kurnool. We think that 
the District Judge acted with material irregularity within the 
meaning of section 622 of the Code of Civil Procedure, in treating 
such a letter as an application under. section 18 of Act XX of 1868. 
Section 647 of the Code of Oivil- Procedure -contemplates that 
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certain fornialities of procedure be observed, even in miscellaneous Amdoo o Miyan 
applications, like the present, which are not suits. We think that Mahamed Da- 
an application under section 18 of the Act XX of 1868 should be ae 
duly verified and-presented either in person or by pleader as in 


the case of plaints. 


We must, therefore, set aside the order of the District Judge 
with coste in this Court. f nne 





.IN THE HIGH OOURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Bhashyam 
Aiyangar. 


Nalam Bheemaraja oe ae ... Appellant* 
f (Plaintiff). 


at 


v. 


Kunja Behari Gajendra Devu and others... Respondents _ 
(Defendants), 


Constr ection—Mortgags— Zomindart—" Our entira rizht and teeene re Pema right Nalam Bhoe- 
as simple mortgages. ie 
A semindar mortgaged to the plaintiff “the entire Zemindari of Felur * * Kanje. Bohari 
«* ë which has passed to our possession from our ancestors # * which yields an rove 
annual income of Ra. 9,975 * ® on which is payable a pelshcush of Be. 22 and aos 
land cosa of Re. 463 and which bears Zemindari patta No. 364 together with the hills 
jungles, cultivated and uncultivated lands, gardens, sources of irrigation, eto, there- 
in; as well às with our entire right and income and the Katiubadis on enfranchised 
inama,” On the question whether the security included a simple mortgage which 
the Zemindar had over the lands of the Inamdais in a certain village within the 
limita of the Zomindari in addition to the Kattubadis which the Zemindar as sach 
was entitled to receive from the Inamdars — - - 
Held, that the Zemindari “ with our entire right and income” did not inolade 
all the properties of the Zemindar within the territorial limits of the Zemindari 
but only the estate which the Zemindar had as sach and the income attached 
to it; and that the simple mortgage of the Inam village was not a part of the 
mortgage security. ’ 
` Rooke y. Lord Kensington, 96 L. J. (N. 3.) Oh. 788, referred to. 
Obiter : Lf from the insirnment of mortgige it wae clear that all interests 
posseseed by the Zemindar in the village was assigned to the plaintiff, he will be 
entitled to the benefit of all such interests, including the simple morigage, even 
though the Zemindar did not intend it, and the plaintiff was not aware of it, 


* A. No, 63 of 1900. 28rd August 1901., 
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Nalam Bhee- Appeal from the decree of the District Court of Ganjam in 
maraju 
v. © 0.8. No. 9 of 1899. 

Eai s en P. E. Sundara Asyar for appellant. 

Devu V. Krishnaswami Atyar and V. Ramesam for 9th respondent. 


The Court delivered the following 


JUDGMENT :—The instrument of simple mortgage, dated 
22nd October 1892, on which the suit is brought by the plaintiff, 
the mortgagee, for the recovery of the mortgage debt by sale of the 
mortgaged property, purports to be a Zemindari mortgage, the 
property mortgaged being the Zemindari of the mortgagor, de- 
scribed in Schedule No. 2 annexed to the mortgage instrument, 
The operative part of the instrument of mortgage runs as follows :-— 

“Tn respect of the principal, interest, etc., of this document 

o (mortgaged) the following :— 

The entire Zemindari of Palur, which is situate in Chatrapur 
Sub-Registry of Ganjam District, which has passed to our posses- 
sion from our ancestors, which is in our possession and enjoy- 
ment, which yields an annual income of about Rs. 9,975, which 
is described in detail in Schedule No. 2 herein, on which is 
payable annually a peishkush of Rs. 22-0-0 and a land cess of 
Rs. 463-0-0, and which bears Zemindari Patta No, 864, to- 
gether with the hills, jangles, cultivated and uncultivated lands, 
gardens, sources of irrigation, eto, therein, as well as with our 
entire right and income and the Kattubadis on enfranchised inama, 
~——these are mortgaged to you subject to the mortgages mentioned 
in Schedule No: 2, but they are retained in our possession.” 

Schedule No. 2 specifies the 29 villages constituting the Zemin- 
dari, with the approximate extent and yearly income thereof, one of 
such villages (No. 14) being Subsliya. This village is an Inam 
village of certain Payaks, in which the only right, title and interest 
which the mortgagor, as Zemindar of Palur, possesses, is to the 
annual payment, by the inamdars, of a fixed Kattubadi of Ra. 70, 
and apparently this is all that is included in the approximate an- 
nual income specified in the above schedule. At the date of the 
mortgage the Zemindar also possessed a mortgage-right in the said 
village, being the assignee apparently of a simple mortgage, made 
in 1874, by the Payaks, the Inamdars, to one Brindavana Doss, 
who in 1889 assigned the mortgage to the Zemindar. 
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` The only question raised and argued in the appeal is whether, Nalia Bheo- 

so far as the village of Subaliya is concerned, the only interest ™™ 
therein, which was assigned by way of mortgage, to the plaintiff, Konja Behari 
is the Zemindar’s right to Kattubadi, or also the mortgage-right Dern. 
possessed by the mortgagor, as assignee of the mortgage granted 
by the Inamdars. It is contended on behalf of the appellant, that he 
is a sub-mortgagee, under the Zemindar, of the village of Subaliya, 
besides being the mortgagee, of the Kattubadi payable to the 
Zemindar, in respect of it. The question we have to decide is, 
whether the property mortgaged, ia the Zemindari estate of Palur, 
or the properties of the mortgagor, situate within the territorial 
limits of the Zemindari. The plaintiff in his evidence admits that 
he was neither informed, nor otherwise aware, of the mortgage 
interest, which the Zemindar had in the above village of 
Subaliya ; but whatever rights were possessed by him, in the 
said village, were mortgaged to him. "He also says in his 
evidence that he cannot say whether the Zemindar handed to 
him the mortgage deed executed by the Inamdars and the deed 
assigning that mortgage to him. There is little doubt that those 
documenta were not handed to the plaintiff, but retained by the 
Zemindar himself. The Zemindar, as assignee of that mortgage, 
brought a suit against the Payaks, the Inamdars, in O. 8. No. 44 
of 1894 ; and obtained a decree on the footing of that mortgage. 
The 9th respondent obtained ap assignment of that decree and, in 
execution thereof, became the purchaser, in 1898, of the village of 
Subaliya. The plaintiff was not » party to the said suit, and 
unless the Zemindar acted fraudulently in bringing the said suit 
to enforce the mortgage granted by the Inamdars, it is clear that 
the Zemindar did not consider that he had sub-mortgaged the 
village to the plaintiff. Though the Zemindar did not intend 
to assign his mortgage right in the village by way of sub- 
mortgage to the plaintiff and he did not consider that he 
had done so when he brought O. 8. No. 44 of 1894, and 
though the plaintiff himself was not aware of the mortgage- 
right which the Zemindar had in the said village and did not 
obtain possession of the original mortgage deed, yet, if it appeared 
clearly from the instrument of mortgage, that all the interests 
possessed in fact ard law by the mortgagor, in the village of Suba- 
liya, were assigned to the plaintiff by way of mortgage, it is 
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Nalam Bhee- immaterial that the Zemindar did not really so intend and that 


meraju 


v 


the plaintiff was not aware of the exact interest which the Zemin- 


oar aa dar had in that village. The determination of the question, thére- 
an 


e Deva. ' 


fore, depends mainly upon the right construction bf the instrument’ 
of mortgagé, The transaction purports to bes simple mortgage, of 
the Zemindari of Palur, which bears Zemindari Patta No. 864, 
and which has passdd to the possession of the Zemindar from his 
ancestors, yielding an annual income of about Rs. 9,975 (the parti- 
culars of which are given in Schedule No. 2 appended to the mort- 
gage instrament), subject to a fixed peishkush of Ra, 22, together 
with the hills, jungles, cultivated and uncultivated lands, gardens, 
sources of irrigation, &c., therein, as well as with the Zemin- 
dar’s entire right and income and the Kattubadi on enfranchised 
Inams. It is clear that the entire Zemindari of Palur, bearing 
Patta No. 864 and subject toa peishkush of Rs. 22, which was 
mortgaged, is the estate of Palur, which was permanently: settled 
on Zemindari tenure under Regulation XXV of 1802. The village 
of Subeliys was at the time of the permanent settlement, a jaghir 
or Inam held by the Payaks, subject to the payment of a Katta- 
badi to the Zemindar. Under the said Regulation, the permanent 
settlement was exclusive of the Inam, (vide Section 4), and includ- 
ed only the kattubadi, which slone was taken as part of the 
assets of the Zemindar. i 


The interests which the mortgagor possessed in the village, at 
the time of the mortgage, were two-fold—one, right to the psy- 
ment of the Kattubadi, and the other, his right as a simple mort- 
gagee under the Payaks, the Inamdars of the village. The former 
right alone belonged to him, qua Zemindar, and was‘an incident of 
the Zemindari tenure and would be comprised in the expression— 
“with our entire right and income “occurring in the- mortgage 
instrument. : The latter right, as mortgagee, he did not possess, 
qua Zemindar, and it was not an incident of the Zemindgri tenure, 
s. o., of the estate as permanently settled under the Regulation. It 
is evident that the Zemindari of Palar is referred in the mortgage 
deed, as an estate permanently settled, subject to the payment of a 
fixed peishkueh and not ina geographical sense, as comprising every 


kind of right, title and interest, which the mortgagor may hava 


posseased, within the local limita of the Zemindari. This. is 
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placed beyond all reasonable doubt, by the express inclusion i Neee A 
the mortgage, of kattubadis or quit-rents payable on enfranchised vy. 
Inams, situate within the Zomindari limits. Such quit-rents, which Gelendre - 
were imposed when the Inams were enfranchised in this Presidency, 

are payable to Government, but the right to collect the same, 
appears to have been assigned by Government for administrative 
reasons to the Zemindar himself, in consideration of his under- 
taking to pay to Government an amount equal to 90 per cent. of 
such quit-rentse, the remaining 10 per cent. being intended as 
compensation for the trouble and risk involved in the oollection of 

the quit-rent. I£ the expression“ with our entire right and in- 
come” had reference to the Zemindari in ite geographical sense, 

and not merely to the estate held on Zemindari tenure, the express 
inclusion of quit-rents on enfranchised Inams would be superfluous. 

But, as the right he had to such quit-rents was not possessed by 

him, gua Zemindar, and it did not form an appurtenance of the 
Zemindari, it had to be expressly included, to give effect to the 
intention of the parties, that the mortgage should comprise also the 
right to such quit-rents. The parties, therefore, would also have 
expressly included the Zemindsr’s simple mortgage-right in the 
village of Subaliya, if their intention was toinclude that right also 
‘in the mortgage, This construction of the instrument of mortgage 
receives support from the conduct of the parties, in that the plaintiff 

did not obtain possession of the original mortgage deed, and in that 

the Zemindar himself subsequently brought a suit upon the mortgage 

deed against the Payaks in O. B. No, 44 of 1894. If the instrument 

in question had been an outright sale of the Zemindari and not 4 
mere mortgage, it could hardly be seriously contended that the 
Zemindari’s mortgage interest in the village would pass under 
such conveyance. 

The case of Rooke v. Lord Kensington, [25 L. J., (N. 8.) 
Chancery, page 795] which was cited on behalf of the respondent, 
is a strong authority in support of bis contention. In that case, 
Lord Kensington, the mortgagor, after specifying certain proper- 
ties, which were mortgaged, also conveyed by way of mortgage, 
‘all other, the lands, tenements and hereditaments (if any), in the 
County of Middlesex.” At the date of the mortgage, the mort- 
gagor was seized in fee, of a manor, at Killahan, in the county of 
Middlesex ; and the question arose, whether the mortgage instru- 

B 
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Nalam’ ment conveyed to the mortgagee tbat manor also. It yas held 
ie ia that it did not, Vice-Chancellor Wood observing as follows :—*I 
peal ‘think the clear intent and purport must be held to be simply a 


sweeping in of other property ejusdem gerterie with the property 
which had been so conveyed, if any there should be; certainly not 
to include a copyhold property, and manorial rights in property of 
a totally different character from anything a tet ve be con- 
veyed or specified throughout the deed.” 


The appeal fails and is dismigsed with costs. 


“IN THE HIGH COURT OF JUDICATURH AT’ MADRAS. 
Present :—Mr. Justice Benson and Mr. Suet Bhashyam 
Aiyangar. 
Jagannadha Rao Pantulu Garu, (Re- 
ceiver appointed by the District Oourt , 
of Godavari in 0. M. P. No. 698 of - 2 ¢ 
1899, ete.) is eis oie Appellant*: 


(Defendant). 

v. : ; 
Vellanki Venkatarama Rao... OE Respondent 
(Plaintiff). 


` Jagannadha Olvt! Procsdure Code, 8s. 48 and 244—8uit for property—Decres—No claim for profits— 


Bao Panta- No decree for profta—Sutt for profits subsequent to prior suit whether barred by 
lu Garu 5. 43 ý 


A suit for the recovery of mesne profits whieh accrued dus subsequent to thd 
ma Rao, “ate of a prior suit for possession of land, where such profits have not been dealt 
with by the prior decree, is nob barred by 8. 48 of the Code of Oivil Procedure. _ 


Appeal from the decree of the District Court of Godavari 
in O, 8. No. 11 of 1899. 


The plaint properties were in possession of the defendants 
from 1888 to 1898. The plaintiff brought O. S. No. 5 of 1888, on 
the file of the Subordinate Court of Ellore. . He obtained a decree. 
The decree wad reversed’ by the High Court, but was restored on_ 
appeal to the Privy Council. The plaintiff got possession of the 
properties on the 17th December 1898. 

The plaintif now brought this suit to recover the mesne profite 
for the three faslis preceding the delivery. of possession. The 
Apia a ae Oe ly eS See As Fe 


|, * A No. 183 of 1800,, ` ("+ Brd Augosti 1901, 7 


4 
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defence was that the suit was barred by S. 48,- as the plaintiff Jagannadhs 
Rao Pantu- 
ought to have asked for, and obtained,-a decree for mesne profits in In Gári ` 
the previous suit. ‘I'his defence was overruled, and the plaintiff Vellanki 
obtained a decreé. Hence this appeal. bie pial 
_ E. B. Powell for appellant. 

P. 8. Sivaswams Atyar and N. Bubba Rao for respondent. 

The Court delivered the following oe 

JUDGMENT :—The only question od for appellant is 
that section 48. of the Code of Civil Procedure is a bar to the 
"present suit in which mesne profite are claimed for a period subse- 
quent to the date of plaint in the former suit in which the plaintiff 
got a decree for recovery of the immoveable property, but did not 
claim or geta decree for mesne ae subsequent to the date 
of the suit. 
: In regard to this it is gaftioine to ay that the penultimate 
paragraph of section 244 of the Code of Civil Procedure necessarily 
implies that section 48 is no bar to the suit. We dismiss tho 
appeal with costa. 





IN THE HIGH COURT OF JODICATURE AT MADRAS. 
. Present :—Mr Justice Benson and Mr. Justice Boddam., 


Krighnamachariar = ah ... Appellant* 
(Plaintif). 
v. : 
Seshadri Aiyangar and others... ... Respondents 


(Defis. 8,1 & 2). 

Owil Procedure Code s. 13—Ris judioata—Mortgege snit—Prior mortgagee made party Krishnama 
— Prior mortgage not pleaded— Deorce—Prior morigages's rights not raved in the S ¥: 
denies. Sechadri 
In a mult upon a mortgage, the RE writton statsoiene disclosed the Aiyengar. 

oxislonoo ofa prior mortgage The prior mortgagee was then made a party, but he 

did not appear. No issue was rniscd in reference tothe prior mortgage; bul 

tho deoree directed sale without reserving the rights of the prior mo: tgagee. In a 

subsequent sult upon tho prior mortgage :— 

Held thet under explanation 2 to 8S 13 of the Oodd-of Oiri] Procedure the pridr 

‘mortgage might and ought to have been pleaded in the previous suit and that the 

claim was therofure resjudicata. 

Second Appeal from the decree of the District Court of N orth 

Arcot in A. S.No. 188 of 1899, presented against the decree of 

the Court of the District Munsif of pe in O, 8. No. 52 of 

1899. 


"B. A. 578 of 1900, : áth Beptember 190}; 2 
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Krishnama- 
charlar 

Y 
Seshadri 
Aiyangar. 


The plaintiff brought this suit for sale of properties mortgaged 
to him by defendants 1 and 2. The third defendant who had s 
subsequent mortgage of a moiety of the suit lands from defendant 
2, had brought a suit for sale of the samein O. S. 1228 of 1897. The 
written statement of the defendant in that case disclosed the existence 
of the prior mortgage of the present plaintiff, and the preseut plaintiff 
was added as the third defendant in that suit. He remained 
es parte, and no issue was raised in reference to his mortgage. But 
the mortgage instrument was put in and proved and exhibited. 
The decree in that case, however, directed the sale of the mort- 
gagor’s moiety without expressly reserving the rights of the present 
plaintiff as prior mortgagee In this suit the third defendant, who 
was the plaintiff in the earlier suit pleaded that the decree in the 
prior suit was ree judicata dnd that the plaintiff could not claim 


priority in respect of the moiety which was the subject of the first suit, 


The District Munsif docided in favour of the plaintiff on the ground 
that there was no call for the plaintiff to plead his mortgage in the 
„prior suit, that no issue was raised or decided as to plaintiff's 
priority and that there was no decision of the Court to make the 
matter res judicata, . On appeal the District Judge held that the 
plaintiff ought to have pleaded his mortgage in the prior suit and 
that if he had so pleaded the Court would have reserved his rights 
in the decree. He, therefore, held that the matter was res judicata 
and that the third defendant’s moiety was not subject to the plain- 
tiff’s claim. Hence this second appeal. 


P. 8. Sseaswamt Atyar for appellants. 

F. Krishnaswams Asyar for lst respondent, 

The Court delivered the following 

JUDGMENT :—We think that the plamtiff, when a party to 
O. 8. No. 1228 of 1897 ought to have put forward his mortgage as 
a defence pro tanto to that snit. Had he done so and had his 
mortgage been admitted or pruved, the decree would have saved his 
rights thereunder. He, however, failed to plead his mortgage, and 
a decree for sale of the land was passed in which his mortgage 
right was not saved. He is barred by that decree, and under ex- 
planation 2 to section 18, Civil Procedure Code, he cannot now raise 
a plea which he could and ought to have raised.in that suit. The 
decree of the District Judge is, therefore, right, and we dismiss 
thia second appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presept:—Mr. Justice Shephard and Mr. Justice Bhashyam 


Alyangar. 
Meenatchi Ammal and others ee ... Appellante* 
l (2nd Deft. tha 
p repive. of the 
os Brd = Defend- 
ant). 
v. 


Rajain Aiyar ... as sei ... Respondent 
(Plaintiff). 
Hindu Law— Widow— Rererstoncr—Oonveyaace of some lands to rerermoner— Widow's Meenatohi 
lye estate enlarged by reversioner—Surrender — Actual recersioner—Eechange, Ammal 


r. 
Where & widow having only a life estato In certain propertiog exchanges them Rajam Aiyar, 


for others, she hax no more then a life estate in the properties so obtained un 
exchange. ` , tie 

An arrangement between a widow and the nearest reversloner for the time being 
by which the widow conveyed part of her widow's ostate to the reversioner and he 
in return purpoited to give her an abnoluto estate inthe remainder, is not binding 
on the notual reversioner ; and the widow has, ns against him, no more than the lite 
estate that she bad before the arrangement wus made. 

Second appeal from the decree of the District Court of Madura 
in A. B. No. 212 of 1899 presented against the decree of the 
Court of the Subordinate Judge of Madura in O. 8. No. 48 of 
1898. . 

Plaintiff's father was the adopted son of one Samavaiyar. 
Subsequent to the adoption Samavaiyar had anaurasa son. Sama- 
vaiyar, during his life-time divided his aurasa and adopted sons, 
The aurasa son having died the properties descended to his widow 
the first defendant. The plaintiff’s father, on receiving one half 
of the family properties instead of one-fourth to which alone 
he was entitled as adopted son, consented that the Ist defendant 
should take the other moiety absolutely,, It was also agreed that 
she should discharge a family debt of Rs. 4,820, This was in1860. 
In 1874 she conveyed her properties to the plaintiffs father for 
Rs. 4,000, and he undertook to discharge Re. 8,880 debts payable by 
the lst defendant, paid her Rs. 60 in cash and conveyed plaint 
item 2 forthe balance of money due (Exhibit V). 


£8. A. 177 of 1900, 12th March 190], 





Meenatchi 
Ammal 


886 THE MADRAS LAw JOURNAL REPORTS. {voL XI. 


The lst defendant having alienated item 2, the plaintiff brought 


Rajam wren this suit for a declaration that the alienations were invalid beyond 


her life-time. The defendants raised various defencés of which 
the only one material for the purposes of the report, is that 
the properties must be taken to have been surrendered tothe re- 
versioner tha plaintiff’a father, and that he made a gift to her ab- 
solutely of a moiety, gf,.the properties. Reference was made in 


“support of this contention to the lauguage of Bxhibit V which 


gave her absolute powers of sale, gift or exchange over the pro- 
perties conveyed by the instrument. 


- Both the courts below having held she had only a life estate 
in the moiety given to her and that properties given ander Exhibit V 
having taken in part the place of that property, she had no more 
than a life estate in them also, this second-appesl was preferred, 
V. Krishnaswamy Atyat for appellants. l 
P. RB. Humane Atyar and K. Srinivasa se a for res- 


“pondent, ` 


The Court delivered the following - 


JUDEMENT It is argued that the 2nd item which was 
bought by 8rd defendant belonged to the widow as her stridhanam, 
and reliance is placed , on the language used in Exhibit V. In our 
opinion the quéstion as to'the nature of the widow's estate cannot 
be decided with reference to the words used‘in the instrument of 
conveyance. It appears that she gave in exchange some property 
-of hèr ‘husband ‘in which, whatever her impression may have been, 
phe had-only’a widow’s estate, receiving from her husband’s brother, 
-the plaintiff's father, the property now in question. The property 
taken by the- plaintiffs father was taken by him absolutely. 
Assuming that the transaction was a proper: one, binding the 
reversionary heirs, we think that-as-it is clear that. they could not 

recover the property given up to the plaintiff’s father, so the widow 
held the property taken by her as part of her widow’s estate in which 
the reversionera had the rights which they would have had in the 
‘original property, . 

- Itis thén conténded that the widow had, by the arrangement 
of 1860 with the plaintiff's father, a stridhanam estate in the 
property which sHe'then took, and it is sought to support this 
contention by arguing that there was an acceleration in favour of 
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the nex} reversioner and a-gift by him of a moiety of tha property Mesasteht ™ 
as her stridhanam. This contention is wholly, untenable. ` It is Ama f 
clear that there was no renunciation on the part of the widow at BajamAlyar. 
all. She simply transferred one-fourth out of three-fourths which 
belonged to her husband, and in consideration thereof the reversioner 

purported to enlarge her estate in thé’ remaining moiety. As 
against the actual reversionary heir, who is the plaintiff, this enlarge- 


“Ment is inoperative. 
This appeal is.diamissed with daiis. ET pai 


IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 
` Present :—Mr. Justice, Benson and Mr. Justico Bhashyam 
Aiyangar, | 3 : T 
Nambi Aiyangar iid aioi: Dee _Appellanta* 


` (Defendants). ‘ ° 
v. 


Narayana and others Ba gaus Respondonta 
f n “"* * (Plaintiffs) 
Civil Procedure Code, 8. a eas | a ea Reference Nambi Alyan- 
to arbitration— Jurisdiction to refer, - o ` gar 


Held that no appeal would He ageinst a decree passed upon an award on the atayan: 
ground that evidence which ought, toh ave been recelred Lad been rejected by | the 
arbitrator, 


+ Té is not ultra 1 tres of tho Distriot Judge to refer a suit for-the removal of a 
trustee to arbitration, 
. Appeal from the decree of District Court of PY 
in O. S. No. 8 of 1898. 


‘This, suit was for the removal of the defendants from the 
trusteeship of the Venkatachalaswami temple in Shermadevi. After 
the settlement of issues, the matter was referred to arbitration. 
Thearbitrator made the following decree :— - Di i 
` (1). That the defendants be removed from the office of trus- onoo 
tee or manager of the temple of Venkatachalapati. 
(2). that the defendants do pay the temple Rs. 1,000- with 
interest at 6 per cent. from the date of plaint ; and 
(8). that each party “do bear his own coats. : 
The District Judge passed a decree in terms of dis award. 
Hence this appeal on the grounds inter alia that -the suit should 
* A, 21 of 1900. 18th August 1901. 
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Nambi Alyan- not have been referred to arbitration, that the arbitrator was guilty 


gar 
ve 


Narayana. 


of misconduct in rejecting some evidence and that he had no power 
to award interest on damages. 

Raja T. Rama Rau for appellants. 

M, B. Ramakrishna Asyar for lst respondent. 

T. V. Seshagiri Atyar for 2nd and 8rd reapondents. 

The Court delivered the following 

JUDGMENT :—Under section 522, Civil {Procedure Code, 
no appeal lies against a decree on an award passed under that 
section “exoept in so far as the decree is in excess of, or not in 
accordance with, the awa 


Neither of these conditions exist in the present case, and we 
cannot accede to the contention of the appellant’s Vakil that the 
District Judge had no jurisdiction to refer to the arbitrator the 
question whether the trustee should be removed as prayed for in 
the plaint. A similar contention was raised and overruled in the 
case reported, in I. L. R. 19 M. 498, Perumal Natik v. Samsnatha 
Pillai. 

We must, therefore, reject this appeal with costa, 





IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Bhashyam Aiyangar, 


Raman Adiodi... i ii Appellant* 
i (let Defendant). 


v. 
Kelu altas Unni ‘Adiodi and others ... Respondents. 
(1 to 18 Plaintiffs & 
2nd Defendant). 


Bpecific Reliaf Act, 8. 42—Suit for declaration—Status of members of a family, decla- 
Pe ne tee ete ace eet ne nett enn tn a lt a 
ration of—C'onsequential relief. 
Where tie plaintiffs sued for a declaration} that they and the defendants were 
members of the same terwad and had community of property but did not claim any 
relief in respect of the possession or {management of| the properties, the plaintiff's 
claim to which was denied by the defendants :— 

Held hat the suit {was bad for want of a prayer for consequential relief and 


“wae sti Bits 8, 423cf the Specific Rellef Aot. 


party wasjdirected to bear his own coats throughout as fthe objection was 
not ere by the defendant in either of the oourta below. 


* A. No, 60 of 1900. 20th Angust 1901, 
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Appoal from the decree of the District Court of North Atal 
Malabar in O. S. No. 4 of 1899. 


This suit was for a declaration “that the plaintiffs and defend- 
ants were membets of one and the same tarwad having community 
of property.” The plaintiffs’ allegation was that they and the 
defendanta form members of a tarwad named Kunhaloor Puthia 
Vidu. In O. S. 190 of 1898 filed by some of the plaintiffs in the 
District Munsif’s Court of Badgara, the plaintiffs’ status as members, 
of the tarwad was denied by the defendants, but the court without 
deciding that question dismissed the suit on the ground that the 
subject-matter of that suit belonged to a Tawazhi and could not 
be sued for by the members of the tarwad. In para 4 of the plaint, 
the plaintiffs stated that they did not admit the existence of the 
Tawazhi referred to in the previous suit or their right of exclusive 
management, but that they reserved that. question for another 
suit. The District Court granted the declaration prayed for by the 
plaintiffs, Hence this appeal on the ground that the suit was 
barred by limitation and on various other grounds affecting the 
merits of the case, 


Unni Adiodi 


J. LD. Rosario for appellant. 

C. Krishnan for 19th respondent, 

C. Ramachandra Rao Sahib for 6th respondent. 
F. Ryru Nambsar for 1st to 18th respondents. 
The Court delivered the following 


JUDGMENT :—In this case the. plaintiffs sue for a bare 
declaration that they are members of the defendants’ tarwad and 
have community of property with them, The plaintiffs do not 
pray for consequential relief of any kind, and in paragraph 4 of the 
plaint they expressly reserve their contentions with the defendants 
as to the latters’ right of management of the property excluding 
the plaintiffs. Such a suit is barred by the „proviso to section 42 
of the Specific Relief Act. We must, therefore, reverse the decree 
of the District Judge and dismiss the plaintiffs’ snit, 

Each party will bear his own costa throughout as the defend- 


ants failed to take the legal objection on which the suit ia now 
dismissed. - , 





Bengasami 
Konan 


v. i 
Bellaperamal 


Padayachi. 
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` IN THE HIGH COURT OF JUDICATUBE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justice Moore. 


Rengasami Konan... ce aa ... Appellant* 
v. (Plaintiff). 
Sellaperumal Padayachi and others ... Respondents 
(Defendants), 


Mortgage — Lease of land-+Purchase of plantains on the land—Lortgage by pw: chaser 
— Termination of lease—Righta of mortgages 

A took certain jands from B on lease and purchased certain plantain troce 
standing thercon. A successively mortgaged the plantain irees toO and D. D 
having assigned his mortgazo to B, B obtained a decree on the mortyage and in 
execution of the decree purchased A’s interest in the plantain troes, subject to O's 
prior mortgage. A was subsequently evicted from his holding O now bronght a 
suit to enforoe his mortgage. 

Por Moors, J.:—At the termination of A’s tenancy, he lost all ight to the troos 
and so did his mortgagee O. That iho sale to B was subject to O's oluim did not 
affect the matter as A then Led an interest but afterwards lost i. 

Per Dacies, 3.:—A’s interest in the trees was absolute and did not lapse to his 
lessor on the termination of the lease. O has therefore a right to enforce his mort- 
gage against the trees in the hands of B. 

Second appeal from the decree of the Subordinate Judge’s 
Court of Negapatam in A. S. No. 431 of 1898 presented against the 
decree of the Court of the District Munsif of Valangiman in O. £. 
No. 60 of 1897. 

P, R. Sundara Atyar and K. Srinivasa Atyangar for appellants. 

T. V. Seshagiri Asyar for 8rd respondent. 

The Court delivered the following 

JUDGMENTS :—Moore, J.:—The 1st defendant, under Exhi- 
bit II dated the 10th February 1877, took on a lease certain landa 
from the father and uncle of the 8rd defendant for a term of 8 years. 
In this document, it is recited that the lessee had purchased certain 
plantains growing on the land from the leasors. On the 6th Novem- 
ber 1897, under Exhibit A, the 1st defendant hypothecated certain 
plantains growing on the land, to which Exhibit IT relates, to the 
plaintiff for Rs. 177-4-0. It appears that in 1891 one Venkataswami 
Aiyar, in execution of a decree attached the plantains growing on 
this land. The lst defendant on this put in a claim petition under 
section 278 of the ©, P. O. in which he contended that the trees 
belonged to him. This claim was, it is shown, allowed and the 
plantains were relieved from attachment (Exhibit G, dated 2nd 
March 1891). Subsequently, the 1st defendant under Hxhibit H, 


#8. A, 497 of 1900, 24th September 1001. 
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dated the lst December 1892 hypothecated certain plantains Rengasami 
growing on this land to one Khader Ghani Ravuthan for Rs. 300. 5°" 
It appears that Khader Ghani Ravuthan’s rights under this docu- sey 
ment were assigned by him to the 8rd defendant although no 
document relating to this transaction has been produced. Tho 
8rd defendant to whom the rights of the mortgagee under Exhibit 
H had been assigned brought a suit on that document (O. 8. No. 274 
of 1894) against the 1st defendant and others. On that the present 
plaintiff put in a petition in which he urged that any sale that might 
be ordered in exectition of that decree should be directed to 
take place subject to his rights under Exhibit A. In the order 
passed on this petition (Exhibit E) the District Munsif observes 
that the then plaintiff (present 8rd de’endant) had no objection to 
the prayer of the petitioner (present plaintiff) being granted though 
he did not acknowledge that any money was still due to the 
petitioner. Exhibits D and F show that the sale was declared to be 
subject to the hypothecation right of the present plaintiff. In 1896 
the 1st defendant was evicted by the 8rd defendant from the land 
which he had enjoyed as a tenaut ever since the execution of 
Exhibit II in J877. Thefacts of the case being as I have stated, 
it appears to me thatit must be held that the plaintiff's suit has 
rightly been dismissed by the lower Courts, although for reasons 
somewhat different from those given in their judgments. What- 
ever rights over, or interest in, the plantain trees the lst defendant 
had, ceased when his tenancy was terminated. From that date, 
therefore, the plaintiff ceased to have any security for the sam 
entered in Exhibit A,,and the document became valueless. No 
weight can be attached to the fact that the present 8rd defendant 
did not contest the 1st defendant’s claim as set ont in Exhibit G, 
as it is admitted that, at the date of that order, the 1st defendant was 
a tenant in possession. All that Exhibits D, E and F show, is that 
in 1896, the land was sold subject to the plaintiff's hypothecation 
right, whatever it might be. When that sale took place the 1st 
defendant was still in possession and the plaintiff had consequently 
at that date a hypothecation right, but that right ceased when the 
1st defendant was evicted. For these ressons, I am of opinion 
that this second appeal should be dismissed with coats, 


Davies, J.:—The facta being as stated by my learned colleague, 
I am unable tọ concur in his conclusion. The lease to lat defendant 


Retposami 
Ketan 


delliporumo! 
ddayachi. 
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was only of the land om which the plantain trees stood, and did 
not include the trees which became the absolute property of the tat 
defendant Ly purchase from the lessor of the land, u fact set forth 
in the lease deed itself. It is nothing unusual ih Southern India 
for the land: to belong to one person and the trees upon it to 
ahother. The termination of the Ist defendant’s lease of the 
land could not therefore put an end to his ownership of the 
trees, except on the assumption that the ordinary law of Land- 
lord and Tenant applied and that improvements made by the 
tenant on the land and left there by him reverted with the lund to the 
landlord. But that rule is subject to special custom or special 
contract. And in this casé though spécial custom is not pleaded, 
a8 it could successfully be pleaded if the land were ‘in Malabur or 
South Canara, we have the clearest evidence of a special contract 
by wHich Ist defendant bought the trees outright and not a mere 
leasehold interest therein. The trees were, consequently, treated as his 
owt itrespective of the lease, both by himself and by his landlord. 
Thus thé 8rd defendant himself took over a second mortgage of the 
trees by lst defendant as the owner of them, and purchased them 
in satisfaction of his mortgage as the lst defendant’s property. If 
the let defendant’s interest was merely a leasehold interest termi- 
nating with his lease of the land, there was no occasion for the 8rd 
defendant wasting his money by buying the trees when they had. 
become or were about to become his own by reversion. When the 
Brd defendant purchased them, he purchased them eubject to the 
plaintiffs prior mortgage as shown by the sale certificate Exhibit 


` D, which right he himself also acknowledged in Exhibit E, provid- 


ed it had not been discharged which it has not been. It, thére- 
fore, is quite clear to me that the plaintiff’s mortgage right is still 
subsisting, thore being nothing to show that he has lost it at any 
time in any way. That right extends over the trees standing on 
the 1,600 gulies of land described in Exhibit A, and in reversal of 
the decrees of both the Courts below, I would give the plaintiff a 
decree for Rs. 1774-0 plus interest at 12 per cent. per annum from 
the 6th November 1887 to date of payment recoverable by the sale 
of the property hypothecated in Exhibit A with costs thereon, 
throughout, payable by the 8rd defendant. 


Under section 575 of the Code of Civil Procedure, the decree of the 
lower-appellate Court is affirmed and this appeal dismissed with costs, 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.:—Mr. Justice Davies and Mr. Justice Moore. 


Reugasami Konan ae ps . . Appellant * 
(Plaintif). 
v. : š k 2 
Sellaperumal Padayachi and others > ~»'.. Respondents 
i (Defendants). 
Cini Procedure Uode, R. 580—Pledge of mova'le prope: ty—8uil to recover money — Suit Rengasami 
copnisable by a Court of Small Oaxses — Second appeal. Konan. 


A mortgage cf tho fralt of growing plantain ticos is a mortgage of moveable Bollaporimal 
proporty and thero is no second appeal in e +uit for tho recovory of lean than five Padayachi, 
hundred rupeos upon such a morigage, tho suit being one cognisablo by a tourt of 
Small Ganses. 


Secoud appeal from the decree of ,the Subordinate Judge’s 
Court of Negapatam in A. 8. No 482 of 1898, „presented against 
the decree of the Court of the District a of Valangiman in 
O. 8. No. 61 of 1877. 


K, Srinivasa Atyaugar for appellant. 
T. V. Seshagiri Atyar for 8rd and 4th respondents. 
The Court delivered the following 


JUDGMENT :—Though this case is cornected with S. A. 
No. 427 of 1900,t the decision in that is on different bagis. In this 
case the mortgage was of the fruit of the plantain trees and was 
therefore a mortgage of moveable property, and the suit upon it 
being of a value lees than Rs. 500, no second appeal lies under 
section 586 of the Code of Civil Procedure. The second appeal is 
accordingly dismissed with costs. 





_ 28. A, 426 of 1000. 13th September (90le 
+ Bee ante, pe 3H, ? S 


844 THR MADRAS LAw JOURNAL REPORTS. [vou, x. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prosent :—Mr. Justice l'avies and Mr. Justice Moore. 


Seetharami Reddi and others ... Appellants* 
(Defendants 1 to 8). 


tv. 
Venku Reddi and others is ... Respondents 
a ae (Plaintif and Defts. 
4 to 7). 


Seetharami Limitation—Adverss possession—Aitachmont by holder of decreas against owner 
— Owner's title not barred on date of attachment-——-Barred on date of suit. 


Y. 

Vonku Roddi, The attachment of property by a decree-hulder does not anest the running of 
time in favour of a trespasser holding the property adversely to the judgment- 
debtor. 


Defendants 1 to 3 were holdiug the plaint properties adversely to defendants 
4t0%. The trespassers’ title had not perfected in 1304 when the properties wero 
aiiached by the plaintiff as bolonging to defendanis dito 7. Butat the time of 
filing this suit for a deols'ation that the properties belonged to defendants 4to 7 and 
wo'e Hable to satisfy the plaintiff's claim, more than 12 years of adverse posscesion 
had eiapsed :— 


Held, that the attachment did not interrupt the acquisition of tho title by 
prescription and that the saib wag bared. 

Second appeal from the decree of the District Court of 
Nellore in A. 8. No. 491 of 1898, affirming the decree of the Court 
of the District Munsif of Kavali in O. 8. No. 222, ` 

The plaint properties originally belonged to defendants 4 to 7. 
Having become indebted to one M. Viraraghava Reddi, they put 
h m in possession of the properties on 9th February 1888 that he way 
have the usufruct till the debt was discharged and then restore it. 
The properties were not so restured. Ten the defendants 4 to 7 
brought a suit to recover the properties from defendants 1 to 8 
who had succeeded to Viraraghava as his brothers. The suit was 
ultimately dismissed on the ground that the document under which 
Viraraghava was let into possession was inadmissible for want of 
registration, and that if ‘that document was excluded, there was 
nothing to support the case of defendants 4 to 7. Then the present 
plaintiff obtained an assignment of the decree in O. 8. 748 of 1897 
obtained against defendants 4 to 7 and attached the plaint property 
as theirs. On the claim of defendants 1 to 8, the properties were 
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released from attachment. Thereupon the plaintiff filed the pre- Seetharami 
sent suiton 8th April 1896 under section 288, ©. P. O., to estab- = 

lish the title ‘of the defendants 4 to 7 and his right toattach them Venkn Reddi. 
as theirs. One ofthe pleas urged by defendants 1 to 8 was that 

the suit was barred as more than 12 years had elapsed from the 

th February 1888 when their possession commenced. It was, 

however, contended for the plaintiff that the title of defendants 4 to 

7 was subsisting when the attachment was made and that that was 

enough for the plaintiff’s claim. 


The District Judge upheld this contention quoting Hari- 
shankar Jebhat v. Naran Karsan, I. L. R. 18 B. 260, as supporting 
it and rejecting the cases of Queen Empress v. Obayya, I. L, R. 
22, M. 151, and Narraingdas Rughunathdas v. Tulstram bin 
Doulatram, I. L. R, 2 B. 558, as irrelevant, . 


Hence this second appeal on the ground among others that the 
suit should have been held barred on the date of this suit, 


F. Ryrn Nambiar for appellants. 
T. V. Seshagirs Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—It is perfectly clear that at the date of suit the 
defendants Nos. 1 to 3 had acquired a prescriptive title by adverse 
possession for 18 years against defendants Nos. 4 to 7- Such 
being the case, the declaration prayed for, namely, that the property 
belonged to defendante Nos. 4 to 7, could not be granted. That 
the defendants 4 to 7 had not lost their title by the adverse pos- 
sesion of defendants Nos. 1 to 3 in 1894, which was the date of 
plaintiff's attachment of the property, is beside the question inas- 
muck as that attachment could not have the effect of arresting the 
running of time against defendants 4 to 7. 


The result is that we must hold tho suit was barred by limita- 
tion, and in reversal of the decrees of both the Courts balow, we 
dismiss the-suit with costa throughout. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Pre ent:—Sir Charles Arnold White, Chief Justice, and 
Justico Bhashyam Aiyangar. . 
Sabapathy Chetty and others ... Appellante* 
: (1st to 8th Claimants). 


- 


~y. 


Narayanasami Ohetty ... Respondent 
(Plaintif in C. 8. 
No. 58 of 1900). 


F 
Letters Patent, 8. 13— Ciil Procedure Code, 8s 278, 282, 588, 591, 505 and 697—Claim 
on the Original Bide, High Court—A ppeal— Judgmant—Intorssi of claimant. 


Sections 685 and 591 of the Cole of Civil Procedure do not control the i 
operation of B 18 ot tho Letters Patent; and an appeal will lie from an order 
amounting to a jadgment of a single judge of the High Oourt to two or more judges 
of the samo Court whether an appeal against such order is provided by 8. 588, Civil 
Procedure Oode, or not,- 


An order dismissing a claim petition nnder 8. 283 of the Code of Ciril Proce- 
dure on the merits is a judgment within the meaning of the word in 8.16 of the 
Letters Patent. 


A person who has only a beneficial interest in property has sufficient interest 
to prefer a claim under 8. 378 of the Civil Procedure Code. 


A person for whose benefit a mortgage has boen taken in the name of a trustee 
or in the name of an agent, hns s beneficial interest not only in the moitgage 


money but also in the mortgaged property, and he can, therefore prefor a oluim 
under B. 282, Civil Procedure Gode. 


_ The Judgment of Shephard, J., reveragd. 

Appeal from the order of the High Court of Judicature in the 
exercise of its Ordinary Original Civil Jurisdiction, dated 28rd 
October 1900, made in’ Olaim Petition in C. S. No. 58 of 1900. 

P, Anandacharlu for appellants. 

P. R. Sundara Asyar for 1st to 4th appellants. 

T.-V. Seshagiri Atyar and 8. Ravhava Atyangar for respondent. 

The Court delivered the following 

JUDGMENT :—This is an appeal against the judgment of 
Shephard, J., disallowing a claim preferred under Ss, 278 and 282 
of the Civil Procedure Code, by the appellants as mortgagee of a 
certain house and ground attached in execution of the decree in 
Oivil Suit No. 58 of 1900, on the Original Side of this Court. 


* 0. B. å, 38 of 1900, 10th September 1901, 
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The-respondent’s vakil takes a preliminary objection, that no pubes thy 


appeal lies against the order disallowing the claim,—lstly, because © 
such an ordér is not specified as an appealable order inany of the 
29 clauses of 8.588, O. P.C., and the right of appeal, if any, under 
S. 15 of the Letters Patent, is taken away by the Ist paragraph 
of 8. 588 and by 8.591, O. P. O., and 2ndly, because the said order 


is nota judgment within the meaning of 8,115 of the . Letters 
Patent 


Wo are clearly of opinion, that neither of these objections is 
well founded. As regards the lat, the matter has been practically 
concluded, by the decision of this Court in Chinnappan v. Moidin 
Kutti (I.L BR. 22 M. 63) which was heard by a bench of six 
Judges, and in which it was held by Mr. Justice Shephard, Justice 
Sir Subrahmania Atyar and Mr. Justice More, that B. 15 of 
the Letters Patent is not controlled by Ss, 588-and 591 of the 
O, P. O. . This view was dissented from only by Benson, J. A full 
bench of the Calcutta High Court, in Tooleemoney Dosse v. Sudevs 
Dosse (I. L. R. 26 C. 861) unanimously held that 8. 15 of the 
Letters Patent is not restricted by 8. 588 of the O. P. C. and dis- 
sented from Mr. Justice Benson’s opinion that Ss. 588 and 501, 
O. P. C., do restrict the right of appeal, given by 8. 15 of the 
Letters Patent. The above decisions of this Court and of the 
Caloutta High Court are in conformity with. the decision of the 
Privy Council reported in Hurrish Chunder Chowdhry v. Kali 
Sunders Delt, I. L. R. 9° C, 482, in which it wag held 
that 8. 588, O. P. O., restricting appeals.agaipst orders, did not 
apply to prevent an appeal to the High Court, from the order of a 
single Judge of that Court, and with the canon of interpretation, 
based on the maxim “ Generalia specialibus non derogant” that a 


general later law does not abrogate. an earlier special one by mere, 


implication. (Thorpev. Adams, L. R. 60. P. 125; R. v. Champney, 
I bid, p. 884; Kutner v. Phillips, per A. Ẹ. Smith, J. [1891], 2 Q. 
B. 287)—and that when the legislature has already given its satten- 
tion to a particular subject and provided for it, it is reasonably 
presumed not to intend to alter that special provision, by a subse- 
quent general enactment unless that intention is manifested in 
explicit language (per Wood, V. Ò. in Fitzgerald v. Champnoy, 2 
J. and H. p. 54). Both 8. 540 of the O. P. O., relating to appeals 
D 


bby 


v. 
Narayana- 
semi Chey. 


Bal apathy 
Ohetty 

Y. 
Narayan- 
smi Ohetty. 


348 THE -MADRAS LAW JOURNAL REPORTS. (vou. XI. 


` from original decrees and Ss. 588 and 591 relating tg appeals 


from orders, provide for appeals from one Court to another of 
higher grade. The provision made by S. 15 of the Letters Patent, 
for appeal frum one or more judges of the High Ogurt to other 
judges of the same Court, is entirely foreign to the provisions of the 
Civil Procedure Code relating to appeals from one Court to an- 
other. The matter is placed beyond all reasonable doubt, by S. 597 
of the O. P. O., which occurs in the chapter relating to appeals to 
the King in Council. Itis provided in that section, among other 
things, that no appeal shalllie to His Majesty in Council from a 
judgment of one judge of a High Court or of one judge of a 
Division Court. The obvious reason for such restriction is, that 
the party should not be permitted to appeal directly to the King 
in Council from the judgment of a single judge of the High Court, 
whether passed in the exercise of Ordinary Original Civil Jurisdic- 
tion or of Appellate Oivil Jurisdiction, but thst he should, in the 
first instance, appeal, under S. 15 of the Letters Patent, to the 
other judges of the High Court. The result of holding that no 
appeal would lie under S. 15 of the Letters Patent, from an order 
of a single judge in the exercise of Original Oivil Jurisdiction when 
such order is not a decree or an order specified under 8. 588, C. P. C., 
or from an order of a single judge, passed in appeal from any of the 
orders specified in §. 588, O. P. O., would be that such orders would 
be finaland no appeal would lie, either to other Judges of the High 
Oourt or to the King in Council, although from a final order passed 
by a District Judge in appeal from any of the orders mentioned in 
8. 588 an appeal would lie direct to the King in Council under 
8. 505 (a). The fact that Ss, 688 and 591 of the C. P. O., are 
applicable to the High Court does not affect the question now 
under consideration. They are applicable to the High Court in 


-that appeals from orders of Subordinate Courts lie to the High 


Court under 8. 588, O P. O., and S. 591 prohibits appeals from such 
Courts tothe High Court except in the cases provided for by 


S. 588, 


The second contention that the judgment of Shephard, J., dis- 
allowing the claim is not a judgment within the meaning of 8. 15 
of the Letters Patent is entirely untenable and opposed to the current 
of decisions as to the meaniog of the word ‘judgment’ in the said 


section. 
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Weare unable to concur with the learned Judge that the appel- 
lants have no interest in the property under attachment and that 
the only person who can advance a claim isthe executor of the 
person in whose favour the mortgage document Exhibit F was exe- 
cuted. Exhibit F isa mortgage bond for a lac and thirty-seven 
thousand rupees, borrowed in several shares from 4 persons or 
firms mentioned in para 8, thereof. ‘The respective amounts borrow- 
ed from each of these 4 persons, are specified in para 3 and an 
express provision is made that whenever any part-payment is made 
by the mortgagors to the Ist named of the 4 persons—vis., Rama- 
nathan Chetty deceased, in whose favour alone the mortgago deed 
was, with the consert of all the four, executed, such amount should 
be distributed by him among all the 4 creditors including himself 
according to their respective shares. A further provision is made 
in para 4, that it has been agreed that the lst named person alone 
should conduct proceedings against the mortgagor for the purposo 
of recovering the mortgage debts. Para 10 of Exhibit F is the 
only one which relates to the house and ground, the subject-matter 
of the attachments, in respoct of which the claim has been prefer- 
red ; and it is therein declared by the mortgagors that the Collec- 
tor’s certificate, relating to the house and ground, is with them and 
that they have not already encumbered, nor shall thereafter encum- 
ber, the said certificate or the house and ground of which the 
certificate is the title deed. 


With reference to para 4 of the claim petition, it is explained 
by the learned pleader who appeared before Shephard, J., and who 
now appears also in this appeal, for the claimants that the deposit 
of title deeds mentioned in the said para refers to the Collectors 
certificate, in respect of the house and ground specified in para 10 
of Exhibit Fand that the same was deposited by way of security 
subsequent to the execution of the mortgage deed. 


It is unnecessary to decide in this appeal whether, so far as 
the appellants are concerned, the mortgage deed Exhibit F was 
executed in favour of the deceased Ramanathan Chetty as their 
agent or as their trustee; for in either case the appellants are 
competent to prefer this claim and establish, within the meaning 
of 8. 279 of the C. P, C., ‘ some interest in’ the property attached. 
tf, so far as they were concerned, the said Ramanathan Chetty acted 
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aB their agent in the mortgage transaction, they have a legal i in- 
terest in the property attached, and if he was a trustee they have 
a beneficial or equitable interest therein. And, in oùr opinion, a 
beneficial interest is as much ‘ an interest’ within the meaning of 
S. 279 of the C. P. O., as a legal interest in the property attached. 


We are whdlly unable to accede to the arguments advanced by 
the learned pleader fòr the respondent, that the appellants have 
only a beneficial interest in their shares of the mortgage debt, as & 
mere debt or personal claim and have no beneficial interest in the 
house and ground forming the security for such debt. 


For the above reasons, we allow this appeal with costs, and as 
the learned judge has practically disallowed the claim, only ona 
preliminary point we reverse the judgmont appealed against, and 
remand the claim for investigation and disposal in due course of 
law. 


2 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
z (FULL BENCH). ; 


ORT :—Mr Justice Davies, Mr. Justice A ree 
gar and Mr. Justice Moore. 


The Secretary to the Commissioner of Salt, 
Abkariand Separate Revenue, Board . 
of Revenue nee a dee a Referring Offcer.* 
v. i ; i 
Mr, Sutherland Orr ... Ae «+ Lesser. 


Stamp Lease —Term—Covenant to renciwo-after expiry of term—Duty payable. 


Whers in n lease for a tenn of three foara at a yearly rent of Bs 100, the lessor 
covenanted to grant a renewal for one or two years at the option of the lessce, 


Held, that the covenant to renow was not an indopendent contract, but was only 
part of the conalderation to enter inio. tho leasc and that stamp duty wan psyuble 
as on a simple lease for the term of three years, 


Worthington v. Warrington, 17 L. J. (x. 8.) C. P. 118 followed. 

- Caso stated under 8.57, Act I of 1899, by. the Seite 
to the Commissioner of Salt, Abkari and Separate Revenue in his 
letter dated 1fth July 1901, Ref, on P. B. No. 487 Mis. 


* Referred case No. 9 of 1901. Sth August 1801 
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The Gorernment Pleader, E. B. Powell, for the Referring Officer. The Bècro- ` 


D.” Chamter, instructod by Barclay, Orr and David, for the 
lessee. š 
The Court delivered the following 


JUDGMENT :—The question referred for opinion is, whether 
an instrument of lease, for a term of 8 years at ajmonthly rate of 
Rs. 190, with a covenant on the part of the leasor to renew the lease, 
at the option of the lessee, for a further term of one or two years 
ftom the expiration of the said term of 8 years, is rightly stamped 
only with the duty payable ona lease for a term of 3 years, or whether 
it should be stamped, with the aggregate of the duties payable on a 
lease for a term of 8 years and on an agreement to give a lease for 
a term of 2 years. Weare clearly of opinion, that the instrament 
has been rightly stamped as a lease for a term of 8 years, and that 
the Collector was in error, in levying an additional stamp calculat- 
ed upon an agreement to give a lease fora term of 2 years at the 
monthly rent of Rs. 190, Under Art. 85 of Schedule I to the Stamp 
Act, “lease” includes ‘an agreement to let,’ and an ‘agreoment to 
let’ has to be stamped with the same duty as a lease under 8.5 
of the Stamp Act, an instrament comprising or relating to several 
distinct matters, is chargeable, with the aggrugute amount of the 
duties with which separate instruments, each comprising or relating 
to one of such matters would-be chargeable under the Act, and it 
is apparently under this section that the-Collector has levied the 
additional stamp duty. It is clear that this section is inapplicable 
to the transaction and that the instrument in question relates only 
to one matter and not to distinot matters, 


The lessee agrees, among other things, ta pay a monthly reut 
of Rs. 190 for the premises in question for a period of 8 years, in 
consideration of the lessor demising the premises for & period of 8 
years and also agreeing to renew the lease, at-the option of the 
lessee for a further term of one or two years. If the covenant to 
renew were dis-annexed from the lease, there would be no consi- 
deration for the covenant to renew (per Maula, J., Worthington 
v. Warrington, 17 L. J. N. 8. O. P. p. 119). A covenant 
for renewal at the option of the lessee, is an ordinary -cove- 
nant in great many leases, and for at lesest two centuries, it has 
been held to be a covenant running with the land (Mr. Farwell, J., 
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in ‘Muller v. Trafford,’ p. 60, 1 Ch. 1901). A mere agreement to lease 
is not covenant which will ran with the lund and will not bind a 
transferee for valuable consideration without notice of the agree- 
ment. The transaction or matter to which the instrament in 
question relates is single and indivisible and cannot be treated as 


‘relating to two distinct matters within the meaning of B. 5 of the 


Stamp Act. The instrament contains only one contract, a demise ; 
the option of renewal of the lease is ancillary to it and forms part 
of the consideration for entering into the lease. f 


Worthington v. Warrington is a clear authority for holding 
that the instrument in question is rightly stamped as a lease for a 
term of 8 years only. In that case, the lease was for a term of 2 
years at a rate of £ 50 a year, and the lessee also had the right of 
purchasing the premises, at the determination of the lease or at any 
time during the term of the lease, It was held that a 80 shillings 
stamp was sufficient, and the contention that it required an addi- 
tional 80 shillings stamp, for the agreement to sell the premises to 
the lessee at his option, was overruled. Cresswell, J., in overruling 
the contention observed as follows in the course of the argu- 
ment :— This is not more than & covenant to renew, which is usual 
in leases and which do not on that account require two stamps. 
The lease and the agreement to purchase are the consideration for 
the rent. If the lease were forfeited, the right to purchase would 
be forfeited also.” Philips v. Philipe (11 Ad. and Ell. 796) 
supports the same view. In that case, the agreement for a new 
loase which was contained in an instrument of surrender of a lease 
for lives, was held to be part of the contract and that the reference 
to it in the deed was not a “ matter or thing,” not “incident to the 
sale and conveyance,” but was necessarily connected with it. In 
case No. 1 of 1876, I. L. R. L M. 133, on reference by the Board 
of Revenue, it was held that a conveyance with the usual covenant 
for title, cannot be construed as establishing an indemnity bond, 
so as to render the document liable to stamp duty as an indemnity 
bond in addition to the stamp duty to which it is liable as a con- 
veyance. It was there held that an instrument can be regarded as 
falling under two distinct categories, each requiring a separate 
stamp only where there is what is callod a ‘distinct consideration, 
for each and not where there is a unity of consideration as in the 
present case, i 

Ss 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, and Mr. 
Justice Bhashyam Aiyangar. 


Suthersanam Maistri =X : Appellant* 
(Plaintif). 
v, mon 
Narasimhulu Maistri and another Res Respondents 
(Defendants). 


Hindw Lavo—Joint fam‘ly—Joint family within a joint family—Joint property— Pro- aeriana 
perty acquired by joint labowr—Partition— Declaration of duision—Partial parti- 7, 
tion— Winding wp—Immoreade property — Limitation. Narasimbalu 
Tho plaintiff and the Ist defendant were two out of five brothers who together Reins 
with thelr father constituted members cf an nondivided family. The plaintiff 
brought this anit to recover a half share of properties alloged to have been jolatly 
noqnired by him and the Ist defendant as ooutiactora under the Madias Huillway 
Company. The contract came to sn end in 1894, when they began to transact 
business indepondently of eaoh other :— 
Held by the Chief Justice on the evidence, that there was no pmtnership 
between the plaintiff and the 1st defendant and that, if there was one, it oame to an 
end in 1994 and this snit to-wind up the pnrtnership brought more than 3 years 
afte: its termination was barred by Hnuitation. 
ald by Bhashyam Atyangar, J., thnt the plaintiff and the 1st defendant could not 
form membora of a joint family within the joint family consisting of themaelroa, 
their brothers and theie father, that no ptctnorship between the brothers was proved 
and that even assuming there was a partnership, thesnit was barred by limitation, 


Per Rhashyam Asyangar, J.1— 

1 A joliot undivided Hiodu fumily is purely a oreatnre of the Hinda law and 
cannot be oreuted by nos of parties, ave in so far as the not of adoption may have 
that effect 

2. The ordinary typeof Hindu family Ja a common male oncestor with his 
lines! male dewoondants and, sooording to this conception of a family, there may be 
an undivided family within an undivided family. 

8. The whole nadivided family or tholamaller undiviee! gr upa within it 
may hava separate ‘jo nt properties’ which may ounsiat of the separato propeity 
of their se.eral ancostora or of giftes by strwngois to that branch of the family or 
of aoquisitions by some members thrown int» the common stock. 

4+. Somo of the members of an undivided family onnnot form an independent 
unit unless they form @ branch or sub-branch of the family. 

5. Obiter:—Property noquired by the} joint labour of the members of an 
undivided Hindu fanily ia pia facie the property of a Mitakshnra family in which 


#0. 8, A. No. 8 of 1901. 20th September 1901. 
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their {asue will take an interest by biith~—Secus: if the property was pele by them 
as co-owners and not as members of an undivided family. 

6, Qbiter:—The mere declaration uf a member of an undivided ‘family that 
he will thenceforward bo separate is not enough to sever his connection with abe 
other members of the family. ° 

Radha Char» v. Kripa Sindhu, L L. R. E O. 477 dimented from. 

7, O'iter :—Aocordiug to the law prervalling in the Madras Presidency, there 
may be a partition, -by agreement of parties, which is partial as to properties or 
persons ; and the undivided status will then continag as to the remaining properties 
or persons, 

8. A mi for winding up of s partnership is governed by the three years’ rule 
of limitation even though immovealle pioperties were comprised in the properties 
of the partnership. But if the land was purchased with fonds withdiawn frem the 
partnership so that the land did not belong to the partnership but to the partuers 
as co-owners, then a suit for a share of the lands will not be governed by Art. 106 of 
the Limitition Act. 


Appeal from the deoree of the High Court of. Judicature at 
Madras in the exercise of its Ordinary Original Civil Jurisdiction 
made in Civil Suit, No. 159_of 1909. 

The plaintiff and the 1st defendant are two out of the five sons 
of one Virasami, The father and sons formed members of an undivi- 
ded family. But the plaintiff and the 1st defendant hnd for a long 
time been living away from the family and under the protection of 
their sister Varadamma. They were put forward in life by their 
sister. She procured for the Ist defendant a contract under the 
Madras Railway Company. The 1st defendant carried on the con- 
tract business and made a large fortune. The plaintiff brought this 
suit to recover & share, first, on the footing that they formed a joint 
family to which the acquisitions belonged, and secondly, on the 


‘footing that the property was acquired by their joint exertion as 


‘partners. The defendants denied that they formed a joint family 


or that they conducted the business jointly and pleaded that the 
suit was barred by limitation. The learned judge who tried the case 
in the court of first instance held that the fact of joint business 
was not established and dismissed the snit. Hence this appeal. 


The Advocate General (J.B. P. Wallis), instructed by Messrs. 
Branson and Branson, for appellant. 


K. Brown, instructed by Grant and Greatorez, for respondents. 
The Court delivered the following 


JUDGMENTS :—The Chisf Justice stated the facta of the 
case and agreed with the learned Judge below that the alleged 


>- a 
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partnérahip between the plaintiff and the Ist defendant’ was 
not proved end proceeded as follows :— l 


In the view I take of thé facta, itis not necessary ‘for me to 
consider the question of limitation, With regard to this question, 
however, I am of opinion that if there ever was an agreement 
between thebrothers in the nature of a partnership-agreement, that 
agreement came to an end in 1804 and the le claim is conse- 
quently barred by limitation. 


The appeal is dismissed with costs. 


Bhashyam ETTA J.:.—This is an ‘appeal E by the 
plaintif against the Judgment of Mr. Justice Boddam in C. 8. 
No. 159 of 1900, dated 16th January 1901, dismissing the suit 
with costs. The suit was brought by the plaintiff for taking an 
account of property alleged to have been jointly acquired by the 
plaintiff and the 1st defendant as undivided brothers, for ascertain- 
ing the respective shares of plaintiff and 1st defendant therein and 
for a decree awarding to nn his share in such properties, ` 


The cause of action, as dedosa in. the plaint, is that the 
plaintiff and the lat defendant carried on jointly some.contract 
business until the year 1894, when disputes and differences having 
arisen between them, the lst defendant and his wife, the 2nd 
defendant, left the house in which they were till then living with 
the plaintiff, as members of an undivided family,.and went and 
lived separate. The property acquired from. the funds of the 
contract business both prior to 1894 and apparently subsequent 
thereto, ia estimated at rupees 60,000 anda schedule of such 
property is annexed to the plaint. The plaintiff charges that the 
lst defendant as the senior brother and member of the joint family, 
consisting of himself and the plaintiff, has been and continues to be 
in possession of such property and that-he has fraudulently trans- 
ferred or pretended to transfer a portion of this property to his wife, 
the 2nd defendant. ‘Though it-is not stated in the plaint that the 
plaintiff is entitled toan equal share with the Ist defendant in 
suck property, yet it is evident that he claims an equal share on the 
footing that the property, of which an account is sought to be taken 
forms the joint property of an undivided -family, cozsisting of 
himself and his brother, the lst defendant, such property repre- 
senting the profits of the contract business carried on by himself 
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Suthorsanam and his brother with the aid and assistance of their sister, though 
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not with the aid of any ancestral property belonging to them. 


The Ist defendant while admitting the relationship alleged in 
the plaint denies that he carried on any joint contract business with 


Alyangar,J. the plaintiff or that they were members of a joint and undivided 


family, and jointly acquired the property in question ; he also relies 
on the plea of limitation, if the suit is regarded as based on an 
alleged partnership between himself and the plaintiff in the business 
referred to in the plaint. 

Of the issues framed in the case, the only two which have to 
be considered in this appeal are the 1st and the 5th, ots. :— 

(i) Whether the plaintiff and the defendant joined in a 
contract business and jointly acquired therefrom the 
property mentioned in the plaint. 

(ii) Whether the snitis barred by limitation, 

Whether the Ist issue was intended to raise only the question 
that the acquisitions form joint family property under the Mitak- 
shata Law, on which footing the suit is evidently based, or also in 
the alternative, the question as to whether the plaintiff and the Ist. 


‘defendant carried on the contract business, a8 partners, is not clear. 


The question chiefly argued on behalf of the appellant are :— 
(i) that the property in question forms the joint family 
property of the plaintiff and the 1st defendant, having 
been acquired by their joint labour and exertions and 

that as such it is liableto partition between them; 
(i) that, even if it cannot be regarded as joint family property, 
the plaintiff as partner with the lst defendant is entitled 
. to an equal share in the profits of the contract business ; 

and . 
(iii) that, in either view, the suitis not barred by the law of 
limitation. 

In support of the first contention, the learned Advocate- 
General strongly relied upon the decisions of the Privy Council in 
Eampershad Towarry v. Sheochurn Doss (10 M. I. A. 490) and 
paragraph 277 of Mayne’s Hindu Lew and Usage (6th Edition). 
Assuming that the contract business in question was carried on by 
the joint labour and exertions of the plaintiff and Ist defend- 
ant, the present cage is, in my opinion, clearly distinguishable 
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from the above case, the fundamental difference being that the Suthersanam 
business in the above case was carried on by and on behalf v. 
of all the members of the joint family, vss., the five undivi- area 
ded brothers—wiltereas in the present case the plaintiff and the TAIE 
ist defendant, are only two out of five brothers, who, with their Aiyangar, J. 
father, constitute an undivided Hindn family, possessed of some 
joint ancestral property, which it is stated in paragraph 8 of the 
plaint is being employed by the father and the three elder brothers 
of the plaintiff and the 1st defendant since 1874, when the plaintiff 
and the let defendant alleged to be of 6 and 9 years of age respec- 
tively at the time, left their family house and went to live with 
their married sister, who maintained and brought them up, and 
about 1887, three years after her husband’s death, advanced them 
in business by her influence with the Madras Railway Company, 
with whom her husband was carrying on contract business on an 
extensive scale. The lst defendant married his sister's atep-dangh- 
ter in 1881, and the plaintiff, her own daughter, in 1891 ; and until 
some time in 1898, the two Lrothers with their wives were living 
together in their sister’s family. 
It appears from Exhibit B, the draft of a partition deed, and 
from the oral evidence relating thereto, that an attempt was made 
in 1898 to effect a partition among the six members of the family, 
vtz., the father and the five sons; butit fell through and was not 
completed owing, apparently, to certain of the members not acquies- 
cing in the proposed distribution and allotment of the property 
among the various members. : 
Bearing these facts in mind, I shall now proceed to consider 
the principles of Hindu Law which, in my opinion, bear upon the 
determination of the question whether the plaintiff and the lat 


defendant can be regarded as owning the property in question as 
members of a joint family. 


The Mitakshara doctrine of joint family property is founded 
upon the existence of an undivided family, as a corporate body 
(Gansavat Baleavant v. Narayan Dhond Savant, I. L. R. 7B. 
487 at 471 and Maynes Hindu Law and Usage, 6th Hdition, 
paragraph 270) and the possession of property by such corpo- 
rate body. The first requisite, therefore, is the family unit, and 
the possession by it of property is the second requisite. For the 
present purpose, female members of the family may be left out of 
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consideration, and the conception of a Hindu family is a pommon 
male ancestor with his lineal descendants in the male line, and so 
long as that family is-in its normal condition, vss., the undivided 
state—it forms a corporate body. Such corporåte body with its 
heritage is purely a creature of law and cannot be created by act of 
parties, save in’so far that, by adoption, a stranger may be afili- 
ated as a member of -that corporate family. Persons, who by birth 
or adoption are not members of a Hindu family, cannot in the 
absence of a custom having the force of law, by mere agreement, 
become or be made members of a joint family. 


According to the above conception of a family, there may, of 
course, be one or more families all with one common ancestor, and 
each of the branches of that family, with a separate commou an- 
cestor. 


As regards the property of such family, the “unobstructed 
heritage” devolving on such family with ite accretions is owned by 
the family as a corporate body; and one or more branches of that 
family, each forming a corporate body, within a larger corporate 
body, may possess separate ‘ unobstructed heritage’, which, with 
its accretions, may be exclusively owned by such branch 88 8 corpo- 
rate body. 


The main family and its branches may possess joint property, 
not only by operation of law but also by act of parties. Property 
acquired without the aid of joint family property, by one or more 
individual members thereof—whether they belong to different 
branches or to one and the same branch of the family—may, by act 
of parties, be incorporated with the joint property of the main family 
or of one of its branches; and a stranger may also give property 
to the family as a whole (ride Radhabhat v. Nana Rao, L L. R. 8 
B. 151) or to one of its brariches (vide Kunhacha Umma v. Kutii 
Mammee Hajee, I. L, B..16 M. 201) asa corporate body. Even if the 
undivided family is not possessed of any nucleus of property which 
has come to it as ‘ unobstructed heritage,’ it may be that, by act of 
parties, property acquired jointly by all the members or separately 
by one or more members thereof, can be impressed with the charac- 
ter and incidents of unobstructed heritage or joint property 
belpn ging to the main family or to any of its branches, Property 
devolving by inheritance as ‘unobstructed heritage’ on all the 
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memberg of a joint family (vide Gopalasams v. Chinnasamt, erie eae 
I. L. RB. 2 M. 458) or upon any one of them, may likewise pret 

be impressed with the character of joint family property. But Sinema 
so long as a family remains an. undivided unit, two or more mem- | —— 


bers thereof,—whether they be members of different branches Bea 
or of one and. the same branch of the family,—can have no 

legal existence as a separate independent unit; but if they com- 

prise all the members of a branch or of a sub-branch, they can form 

a distinct and separate corporate unit within the larger corporate 

unit and hold property as such. 


Such property may be the self-acquisition or ‘ obstructed herit- 
age’ of a paternal ancestor of that branch as distinguished from 
the other branches, which property has come to that branch and 
that branch alone as ‘ unobstructed heritage,’ or it may be the self- 
acquisition of one or more individual members of that branch, which 
by act of parties has been impressed with the character of joint 
property, owned by that branch and that branch alone, to the exclu- 
sion of the other branches. 


. Mr. Mayne in paragraph 277 of his book while laying down 
that property acquired by the members of a joint family by their 
joint labour, would form their joint property, suggests a doubt as 
to whether their male issue would by birth alone acquire a right in 
such property. Apparently he inclines to the opinion that they would 
not, and it also appears to be the view taken by the Bombay High 
Court in Chatturbhooj v. Darames (1. L. R. 9 B. 488 at page 445) 
cited by Mr. Mayne. 


If the joint acquirers intended to hold the property so 
acquired as co-owners and not as joint family property in the 
Mitakshara sense of that expression, this view would be per- 
fectly sound. But, if, as supposed, the property was acquired 
by all the members of the undivided family, by their joint labour, it 
would, in the absence of any indication of intention to the contrary 
be owned by them as joint family property ahd in that case their 
male issue, who, by their birth, become members of such undivided 
family, necessarily acquire a right by birth in such property. The 
natural persons, forming for the time being the members of an un- 
divided Hindt family, fluctuate both by births and deaths in the 
family and any euch person may also retire therefrom by Sivil 
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Buthersanam death (Mayne on Hindu Law and Usage, 6th Hdition, paragraph 
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608) or by renunciation on his part soquieoed in by the remaining 


ulu members, provided such renunciation and acquiescencs sre mani- 


fested by an overt act, namely, the giving him'‘some trifle’ out 
of the family property (Mit. Oh. II, Section 11, versasa 11 and 12, 
Stokes’ Hindu Law Books, page 880; Mann, Ch. IX, page 207; 
Yajavalkya 2—117). With all deference to Garth, O. J., I find 
myself wholly unable to concur in the proposition enunciated by 
the learned judge that “a mere declaration by one member, that he 
was separate from the others, would seem to be sufficient to effect 
the separation ” (in Radha Churn Doss v. Kripa Sindhu Doss, I. 
L. R: 5, O. 477). 


In any one of the contingencies the normal undivided state of 
the family and its legal character as a corporate body is in no 
way affected or disturbed. 


But if one or more members become divided by partition, it is 
not equally clear that the status of the remaining members of an 
undivided family in its normal condition, continues unaffected. By 
some of the Hindu lawyers a separation, such as to give one or 
more members their several ahares is regarded as necessarily involy- 
ing a general partition. Those who have not separated, are, on 
this theory, looked on as re-united (West & Buhler’s ‘Hindu Law,’ 
8rd Hdition, page 685). This view was adopted in some of the 
earlier decisions of the Calcutta High Court (vide Jaudub Chunder 
Ghose v. Benodbeharry Ghose, 1 Hyde’s Rep., page 214 ; Petambur 
Dutt v. Hurrishchandra Dutt, 15 Suth. W. R. page 200; Sham 
Nargin v. The Court of Wards, 20 Suth. W. B. page 197 ; Kesabram 
Muhapatiar v. Nandkishor Mahapattar, [8 B. L. R. (A. O. J.) page 
7]; bat is dissented from in a,later decision of the same High Court 
(Upendra Narain Myt v. Gopes Natha Bera, I. L. B. 9 O. 817). Bo 
far as. this Presidency is concerned, though there is no reported de- 
cision bearing on the point, (Peddayya v. Ramalingam, I. L. R. 11, 
M. 406, dictum at page 408) the principle generally recognised and 
acted upon is that though there can be no compulsory partial 
partition either in respect of the joint property belonging to the family 
or in respect of the persons constituting the undivided family, yet by 
mrptual agreement of parties, the partition can be partial either in 
respect of the property or of the persons constituting the family, 


PART X.] THN MADBAS LAW JOURNAL REPORTS. 861 


and according to usage and custom the remaining members of an Enthersenam 
undivided family from which one or more alone have become divid- “*! 

ed, continue as an undivided family in ita normal state and not Narastmhulu 
as members, who'after partition have become united. — 


Bhashyam 

It is, therefore, impossible to regard the plaintiff and Ist de- Aiyangar, J. 
fendant as forming in themselves an undivided family own- 
ing joint family property as a corporate body. I am aware 
that in Sham Narain v. Court of Wards (20 Buth. W. R. 197) 
which was not citedin the argument, it was held by a Division 
Bench of the Calcutta High Court that two, out of three undivided 
brothers forming a joint Hindu family, who between themselves 
held in common an acquired estate to the exclusion of the remain- 
ing undivided brothers, might be regarded as having become 
divided and then re-united in respect of their shares of ancestral 
property and incorporated their common acquisition with their 
shares in the ancestral property. 


In the present case, it has not been contended that the plaintiff 
and the Ist defendant should be regarded in respect of the property, 
of which an account is sought to be taken, as re-united brothers 
and a partition effected between them on that footing. But even 
if such contention were open upon the pleadings in the cause and 
had been actually raised, J should have no hesitation in overruling 
the same and dissenting from the above decision of the Calcutta 
High Court. Unless some foundation were laid in fact for the 
theory of re-union which necessarily pre-supposes a division inter 
partes, there is no warrant for importing a fiction of division fol- 
lowed by a fiction of re-union for the purpose of impressing property 
acquired or owned exclusively by some members of an undivided 
family who do not in themselves form a branch family, with some 
of the incidents of joint family property. I say advisedly ‘some’ 
of the incidents of joint family property, for the re-united shares 
of re-united brothers and property acquired by them jointly after 
re-union are not on the same footing as the joint property of an 
undivided family in its normal condition. Such an estate is sepa- 
rately defined by the Hindu lawyers and partakes partly of the 
incidents of joint family property and partly of the incidents of 
separate property. (Vide Ramasami v. Venkatesam, I. L. R. 16 
M. 440 ; Mayne’s Hindu Law and Usage, 6th Hd., paragraphs 496 
and 686; Mitakshara Ch. LI, Section IX). 
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It is next‘argued on behalf of the appellant that even if tho 
contract works carried on by the 1st defendant cannot be,regarded 
as the.joint family business.of the plaintiff and the 1st defendant, it 
must be treatéd as a partnership business.between the two brothers. 
Itis not alleged that there was any express- agreemont of partner- 
ship, but that as the plaintiff regularly combined his labour with 
that of the lst defendant in carrying on the contract business, an 
agreement of partnership should be implied between them—especi- 
ally as they were related as brothers. On the other hand 
the position taken by the learned counsel for the respondent 
is that the business was-the sole business of the 1st defendant, 
but that the plaintiff was sometimes deputed by his brother to go 
and superintend the contract work when he, the lst defendant, was 
unable to attend and that the plaintiff in order to receive training 
was now and then associated with him in superintending the con- 
tract business. The oral evidence on both sides as to the degree 
of attention paid by the plaintiff to the business and the supervision 
exercised by him over the same is as usual conflicting. But the 
preponderance and credibility of evidence is decidedly in favour of 
the plaintiff, and I am satisfied that he was regularly , and continu- 
ously contributing his labour’and attention to the execution of con- 
tract worka from 1888 to about the end of 1898;and I do not 
attach any importance to the defendant’s contention that the plain- 
tiff was too young to take any part in the contract business. Even 
according to the evidence of the defendant himself, the plaintiff was 
15 years of age in 1887, if not older, and considering the nature of 
the contract works the plaintiff was of sufficient age to attend to 
them. The Madras Railway Company, no doubt, entrusted the 
contract work to the 1st defendant only, and it was he alone that 
dealt with the Oempany and had ‘the financial management of the 
business, Admittedly, it was the sister of the plaintiff and 1st de- 
fendant who introduced the let defendant to the Railway Engine eer 
and secured to him the contract business by her recommendation. 
It is clear from her evidence as plaintiffs first witness that she in- 
tended the contract business for the benefit of both her brothers 
and that she regarded both of them as jointly carrying on business, 
but there is nothing to show that she communicated either to the 
plaintiff or to the let defendant that such was her intention in in- 
troducing the latter to the Madras Railway authorities. The busi- 
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ness was started in 1887 with funds supplied to the lst defendant SBatharssnen 
from time .to time by way of loan by one Chelvapillai Naidu under y, . 

an arrangement that out of two and a half shares Chelvapillai was cee 
to have one share-of the profite, the sister, half s share and the Bhashyan 
defendant, the remaining one share. If the plajntiff was a partner Kiyanat: J. 
with the lst defendant, ne one share would of course belong to 

both of them. 


The first contract appears to haveended in a loss in 1890, and 
the som of 809 odd rupees then found due to Chelva Pillai 
was repaid to him by the Ist defendant. from s loan advanced to 
him by his sister. It does not sppear from the evidence that, 
beyond the said amounts, any capital was contributed for the 
business. The loan, no doubt, was raised by the lst defendant, but 
it cannot be regarded as capital contributed by him, for, if the 
plaintiff was a partner with him in the panera the debt will bind 
both equally. 


‘There being no express agreement between the brothers in 
regard to the contract business, the question that presents itself is 
whether, under the above circumstances, contract of partnership 
should be implied or whether the proper inference to be drawn is 
that there was no legal relation between the brothers in respect of 
the business, but that the plaintiff regularly and systematically 
assisted his elder brother ın carrying on the work in view to learn 
business himself or in expectation that his elder brother would deal 
with him generously if profits were realised from the business or 
with both these objects, 

In deciding this question one should of course have special 
regard to the social customs of the Hindus and to the fact that the 
plaintiff and the 1st defendant were brothers who were brought 
up and educated by their sister into whose family they married and 
with whom they lived ; that the business in question was secured 
through the instrumentality of the sister, that the nature of the 
business was such that combination of labour was more important 
for success than contribution of capital and that the plaintiffs 
association with his brother in the business for a period of nearly 
six years was not casnal but regular and continuous. It is imma- 
terial whether or not the plaintiff bestowed upon the business as 
much time and attention and exercised as effective and as great a 

r 
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sijherea aam degree of supervision over it as his elder brother, the 1st defendant. 


Narasimhulu 
Bhashyam 
Aiyangar, J. 


But for the plaintiff ’s conduct subsequent to 1898 and t & portion 
of his evidence in this suit—both of which will be pressntly advert- 
ed to—I should have no hesitation in holding asa ‘juryman that both 
the plaintiff and his sister (who introduced the 1st defendant into the 
business) all along bona fide entertained the belief that plaintiff was 
interested equally with the Ist defendant in the business, that the 
lst defendant must have been fully aware that the sister introduced 
him into the business expecting that both the brothers who were 
living with her were to be benefited by it and that.the plaintiff was 
devoting his time and attention to the business, fully believing that ` 


` he was equally entitled with his elder brother to the profits of the 


business. Under these circumstances an agreement of partnership 
would be implied by law; and adverting to the principles of the law 
of estoppel embodied in section 115 of the Indian Evidence Act 
which is the same as the English law, T may also add that it was the 
duty of the 1st defendant to speak out his mind, if it was his inten- 
tion that the business was to be exclusively his own and that the 
plaintiff was to have no interest in it as a partner. His silence was 
culpable, and be is estopped from contending that the plaintiff was 
not his partner in the business. (Sarat Chander Dey v. Gopal 
Chander Laha, 19 I. A. 208.3 

This conclusion receives support from the circumstance that 
some time after there was first a breach between the 1st defendant 
and his sister in 1898 and eubeequently the relations between the 
brothers themselvea became rather strained, and the 1st defendant 
removed. to another house of his own, leaving the plaintiff to continue 
to live with his sister, she exerted her influence with the Railway 
authorities and secured separate contracts directly to the plaintiff 
himself. Since then, the plaintiff has been working the con- 
tracts he secured to himself separately, and the let defendant work. 
ing his contracts separately and sometimes in partnership with 
one or other of his brothers. The plaintiff and the Ist defendant 
however, were sometimes helping each other in regard to their as 
pective contracts, but the plaintiff’s proposal to take the ist defend- 
ant as his partner in his Ennore contract, was not accepted by the 
latter. During all this time and until the 4th August 1900 the 
date of Exhibit 48 the plaintiff does not appear to have asserted 
any claim to any of the properties acquired by the 1st defendant 
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The suit itself was instituted on the 19th September 1900 within Suthereanam 
6 weeks after the date of the Exhibit. v. 
à Narasimbola 


As regards, the draft partition deed Exhibit B, dated Maistri. 
24th May 1898, I think it highly probable that the Ist Bhashyam 
defendant was the suthor and moving spirit of it and that Aiyangar, J 
the plaintif, whether under advice or not, refused to consent 
ĝo its terms and declined to sign it. It isnot clear whether he 
then advanced a claim to a half share of the earnings made by the 
lst defendant from the contract business. Itis possible that but 
for this attempt at partition the plaintiff might not have advanced 
any claim to the properties in question. The proposal having fallen ' 
through, the 1st defendant naturally grew anxious and had recourse 
to certain bsnams transfers of property in the name of his wife, the 
2nd defendant. bs 


The exhibit which is most unfavourable to the plaintiffs case 
is Exhibit If (14th December 1893), in which the plaintiff refers to 
one of the properties comprised in the plaint schedule as the garden 
of ‘his brother’ the lst defendant while in the same letter he refers 
to the garden louse of his sister in while-he was livmg with her 
as ‘our garden’, identifying himself apparently with his sister. If, 
as now claimed, the brother's garden therein referred to, was the 
joint and common property of himself and his brother, it is very 
curious that he should refer to it as his brother’s garden. Farther, 
in his deposition, he states as follows :— After the award, my 
brother went to live in the house” (referred toin Exhibit I as 
the let defendant’s garden) “ we both erected at Madavakum, 
because he was displeased with my sister. Sometime after, there was 
a quarrel between us. He would not give me money, I asked for, 
while I was working for him * * * We quarrelled because 
my brother would not give me money.” No questions have 
been put to the plaintiff about this statement in view to its 
elucidation. Prima facie the statement indicates that plaintiff 
expected to be rewarded or remunerated for his having 
worked with the defendant in connection with the con- 
tract. If the earnings had been regarded as the joint 
family property of himself and the Ist defendant or ss the 
protits of the lst defendant’s business in which plaintiff was 
a partner, he would not have simply demanded money for his 


e 


866 THE MADRAS LAW JOURNAL REPORTS. [vor Ir. 


Bathersanam having worked with the defendant in the busineas—a demand 
aaa `which implies that he expected reward or remuneration for his 
Aeerinhuls trouble—but he would have demanded his one half share in the 
... ~~ defendant's earnings, a considerable portion of whitch was converted 
Bhashyam . : 
Aiyangar, J. into house or landed property. He was not even paid any money 
as demanded by. him. This was about the end of 1898 or begin- 
ning of 1894, and the plaintiff took no action whatever to assert his 
claim. This conduct on the part of the plaintiff coupled with the 
allusion in Exhibit 11 to one of the properties mentioned in the 
plaint schedule as his brother’s garden, leads to the inference that, 
for gome reason or other, which is not apparent on the record, the 
` plaintiff when he was attending to the contract business of hia 
brother and superintending it, did not do so with the understand- 
ing that he was to have a share in the profits of such business that 
he only expected to be rewarded for his trouble and generously by 
his brother. In deciding whether or not the two brothers carried 
on the business as partners I attach no significance to the arbitra- 
tion proceedings in 1898 between the sister and the defendant in 
the matter of the contract business. There was then no occasion 
to define or refer to the relation between the plaintiff and the de- 
fendant in respect of the contract works. There was then no dispute 
between the brothers in regard to those works, and the arbitrators 
had only to decide what amount waa due to the sister. 


I now proceed to consider the question of limitation, If the 
properties, of which an account is sought to be taken, were the 
joint family property of the plaintiff and the lst defendant the 
plea of limitation will clearly be of no avail. But, if the plaintiff 
and the lst defendant were partners in the contract business, 
which partnership, if any, clearly terminated about the end of 1898 
or beginning of 1894, the suit is clearly barred by the law of limi- 
tation and in this view the plaintiffs suit fails, even if the contract 
business in question Was carried on in partnership between the 
brothers. It is apparently in anticipation of the plea of limitation 
that the plaintiff claims a share not only in the profita of the con- 
tract business which was carried on until about the beginning of 
1894, but also in the profits of the business subsequently carried 
on by the Ist defendant, the profits of which latter business appear 
to have been much larger than the profite made till 1894. 


G 
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A., reference to the evidence of the plaintiff and the Ist de- Suthersansm , 
fendant, and. their sister clearly shews that if there was any ae 
partmerahip between the plaintiff and the lst defendant, it lea 
came. to  termination—which is the same as a dissolution — 
—sometime in 1894 and that, as already. mentioned, the Ist de- pe à i 
fendant thereafter continued that business on his'own account 
and also undertook and carried on fresh contract business by himself 
or sometimes in partnership with one or other of his other brothers 
and-that the plaintiff too obtained from the Railway authorities 
, other contract work for. himself and carried on the same on his own 
account. - The plaintiff says that the Hnnore contract work which 
he obtained in 1894 and which he was carrying on for four years 
and which resulted in a profit of about Rs. 8,000 was his own 
concern and not a joint undertaking with the lst defendant. But 
on the other hand he says that he claims half share in the profits 
of the 1st defendant’s contract works even subsequent to 1894 not 
on the ground that he was working with his brother as before in 
the execution of the work, but by reason of an undertaking with 
his brother that the latter ‘shonld deal with him as he had been 
doing before and should not think of injuring him.’ The under- 
standing herein referred to is vague and indefinite, and there is no 
reliable evidence in support of it. 

From the year 1894, therefore, the- plaintiff ceased to bea 
member of the alleged partnership (vide section 258, ol. 7 of the 
Indian Contract Act), and in fact he retired from the partnership 
which had not been entered into for any fixed term (cl. 8 of 
section 258, Indian Contract Act). It is therefore clear that the 
present suit viewing it as one for winding up the affairs of the 
partnership which terminated or was dissolved in 1804 is barred _ 
by the Law of Limitation. The fact that after retirement of one of 
two partners, the remaining partner carries onthe same business 
makes no difference (Know v. Gys, L. R. Š H. L, 656). The case of 
Noyes v. Crawley (L. B. 10 Ch. D. 8) cifed on behalf of the res- 
pondent is in point and at page 89, Malins, V. C. expresses his 
full concyrrence in the following statement of the law by 
Lord Lindley in his treatise on ‘Partnership’ 4th Ed ; page 966— 

“So long indeed as a partnership is subsisting and each part- 
ner is exercising his rights and enjoying his own property, the 
statute has, it is conceived, no application at all; but as soon as 
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& partnership is.disselyed or there is any exclusion of one partner 
by others, the case is very different and the statute beging to run.” 
The same learned author, on the authority of Pearce ‘v. Lindsay 
(8 DeG. J. and Sm. p. 189) says that a dissolution of a partner- 
ship at will, may. be inferred from circumstances, 6. g., # quarrel 
although no. notice to dissolve may have been given (Lindley on 
Partnership, 5th Edition, page 572). Having regard to the above 
authorities and clauses 7 and 8 of Section 258 of the Indian Con- 
tract Act, it is impossible to accede to the contention of the learned 
Advocate-General that there has yet been no dissolution of the 
alleged partnership between the plaintiff and the lst defendant and 
that therefore the suit is not barred by Art. 106 of the Indian 
Limitation Aot. In support of this contention, he stréngly relied 
upon the recent decision of the Privy Council in Moung Tha Huyin 
v. Mha Thein Myah (L L. R. 28 O., 58). In that case, however, no 
ples of limitation was raised, but the defence relied upon was that 
the plaintiff who was admittedly a partner in the business abandoned 
all his right, title and interest in the partnership business and his 
share in the concern and was therefore not entitled to sue for an 
account, Ft was found by both Indian Courts that there was no 
dissolution and that the plaintiff did not abandon his interest in 
the partnership. It is impossible to gather from the report, whether 
upon the facta of the case, the plea of limitation could have been 
taken, though as matter of fact it waa not taken in any of the 
Courts. At p. 59, their Lordships of the Privy Council observe as 
follows :-— : . 


“There was, however, no more evidence of express abandor 
ment than of consent, and there was some evidence of the plaintiffs . 
subsequent intervention in the partnership affairs’*—H such subse, 
quent intervention was within three years before thé date of the suit, — 
there could be no foundation whatever for raising a plea of limitation, 
The whole judgment and the English authorities cited by counsel 
in argument and in'the Judgment of the Privy Oeuncil clearly show 
that the question of limitation was notat all before their Lordships 
and that the decision proceeded on the ground that “there 
has been ne abandonment on the part of the plaintiff or foss of 
his interest in the partnership by laches.” In the present case, if 
there was a partnership between the brothers, it cannot be, and is 


‘not, contended that the plaintiff abandoned his interest thereir 
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until-ita termination but only that his right.to sue for an -agcountis Varina 
barred by, the Law of Limitation. 
Narssimhulu 


It was farther contended by the learned Advocate-General that Melstri. 
the three years period of limitation prescribed by Art. 106 would Bhaabyam . 
be inapplicable to houses and lands purchased by the lst defendant “47*78* J. 
from the profita of the partnership. This contention would certain- 
ly ‘hold good, if it has been alleged and proved that, from time 
to time, portions of the assets of the partnership were, by the 
agreement of the partners, withdrawn from partnership and oon- 
verted into land or house to be owned by the partners as co-owners 
(Lindely on Partnership, 5th Edtion, pages 884 and 885). 


In the absence, therefore, of any such allegation and proof, lands 
and houses bought in the name of partmer and paid for by the firm 
or from the profite of the partnership business are prima facte 
partnership property [Nerot v. Burnand 4 Russ, 247 and 2 
Bligh (N. 8)215; Wedderburn v. Wedderburn 22 Beay. at P. 104], 


The case is, therefore, governed by -the ordinary -rule that, 
unless a contrary intention appears by express agreement, or by 
the nature of the transaction, property brought with money belong- 
ing to the firm, is deemed to have been-bought-on account of the 
firm (He parte M’ Kenna, In re Rank of England 8. DeG. ¥ and J 
645). : 
If the plaintiff's suit on the footing of partnership were sustain- 
able and the same be not barred by limitation, the remedy he 
would be entitled to in this suit would be, not to a decree for 
partition of partnership porperties, but to an order for winding up 
the business of the partnership by sale of its effects including lands 
and houses, providing for the payment of ite debts, if any, distrib- 
uting the surplus of the sale proceeds according to the shares of 
the plaintiff and lat defendant respectively. 


In my opinion, therefore, the appeal fails and should be dismiss- 
ed with costs. 
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IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 


Present —Mr. Tupu Benson and Mr. Justice Bhashyam 
Aiyangar. 


1. Achutharamaraju, ... ae ... Appellant* - 

a a= i (Plainiif.) 

v. ; 

1. Venkata Subbaraja and others ... Respondents 
i (Defendants.) 


Indian Evidence Act, 8, 98—S8ale—Norizage ~ Evidence of conducl—Admissibility 
of evidence— Unregistered dooyment—Immoveable property. 


Evidenoe of the conduct of parties cannot be adduced to show that an PAN 
salo deed was in fact only intended to be a mortgage. 


Balkishen Das v, W. F. Legge, I. L. E. 22 A. 148 followed 
Sah Lal Chand v. Indrajii I- L. BR. 28 A.870 and Worth-Mastern Railway v. 
Hastings (Lord) [1900] A. 0. 260 referred to 


Appeal from the dectee of the Subordinate Judge’s Court of 
Coconada in O. S. No. 88 of 1898. 


T. V. Seshagirs. Atyar and J. Sundaranana Rao for ap- 
pellant, 


V. Krishnaswamy Aiyar, and F. Ramesam for Ist séepandont 

The Court delivered the following :— _ is 

JUDGMENT :—The appellant brings this suit to redeem the 
plaint lands on the footing that they were really mortgaged to the 
Ist respondent’s’ father though there was what purported to be an 
absolute conveyance of the lands to the respondent under Exhibit L, 
and it is contended ‘that though Exhibit L is on the face of it an 
absolute conveyance, it was really agreed between the parties at the 
time of the transaction that the respondent’s father should hold the 
lands conveyed asa usufructuary mortgagee and that the profite of 
the land should be applied to the discharge of the mortgage money 
and other debts due by the plaintiff to strangers. The Subordinate 
Judge dismissed the suit on the ground that the evidence in the 
case established that the transaction was really a sale, not a a mort- 
gage as contended by the plaintif. Plaintiff appeals. 


Before going into the merits of the appeal, we required him to 
show how it was open to him, in the face of section 92 of the Indian 
# A, No. 18 of 1900, 18th August 190L 
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Hvidencg Act, to adduce evidence to contradict the terms of the snares 
contract ofweale as clearly and unambiguously set forth in Exhibit L. arias 
He relied principally on the decisions reported in Khankar Abdur Yati Pah. 
Bahiman v. Ali Hafes, I. L. R. 28 O. 256, and Mahomed Ali Hossein © 
v, Nazar Ali, I. L. R. 28 O. 289, contending that evidence of the 
conduct of the parties subsequent to the date of the sale was admis- 
` sible to establish that an absolute conveyance was intended to 
operate only as a mortgage. 


With great respect for the learned Judges who took part in 
those decisions, We are unable to concur either with the conolusion 
arrived at, or with the reasoning on which it’reste. Hvidence of 
such conduct could be relevant only on the ground that the con- 
duct leads to the inference that there was a contemporaneous oral 
agreement or statement between the parties that the absolute sale 
deed was to operate only as a mortgage and not asa sale, but 
section 92 of the Evidence Act enacts that no evidence of any oral 
agreement or statement shall be admitted as between the parties or 
their representatives for the purpose of contradicting, varying, 
adding to, or subtracting from, theterms of any contract, grant or 
disposition of property which has been reduced to writing, and no 
exception is made in any of the provisions. to section 92, or else. 
where in the Act, in favor of evidence which consista of the acts 
and conduct of parties from which an inference might be drawn 
that there was such an oral agreement to vary the terms of the 
contract or grant. The question therefore is really concluded by 
the recent decision of the Privy Oouncil reported in Balktshen Dag 
v. W. F. Legge I. L. R. 22 A. 149 :— 

“Their Lordships do not think that oral evidence of intention 
was admissible for the purpose of construing the deeds or aacer- 
taining the intention of the parties. By section 92 of the Indian 
Evidence Act (Act I of 1872), no evidence of any oral agreement 
or statement can be admitted as between the parties to-any such. 
instrument or ther representatives in interest for the purpose of 
contradicting, varying or adding to,or subtracting from,its terms, 
subject to the exceptions contained in the several. provisos. It 
was conceded that this case could not be brought within any 
of them. The casesin the English Court of Ohancery which were 
referred to by the learned Judges in the High Oourt have not,-in 
the opinion of their Lordships, any application to the law of 
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rmanaja India-aa laid down in the Aots of the Indian Legislaturg.. . The 
case must therefore “ be decided on a consideration of the con tatite 

yasa Bub of the documenta themselves with such extrinsic’ evidence of 
‘surrounding circurnstances aa may be required to show in what 
manner the language of the documént .is related’ to existing 
facts,” 

After this éléar statement of the law by the highest judicial 
tribunal, it is unnecessary for us to consider the decisions of the 
Court of Ohané¢ery andthe decisions of thia and of other High 
Courts in -Indis based ¢hiefly on the decisions of the Court of 
Ohancery. 

In this connection we may also draw attention to the distmo- 
tion which is drawn by the same tribunal between the admissibility 
of evidence to show that a recital of a fact in a contract or grant is 
erroneous, and evidence to vary the terms of a contract or grant, 
Sah Lal Chand v. Indarjit (I. L. R 22 A. 870 at page -876), and 
also to the decision in the House of Lords reported in North-Hastern 
Ratheay v. Hastings (Lord) (1900, A. C. 260) in which it was held 
that when the words of a deed were plain and unambiguons, the 
fact that the parties understood it otherwise and acted on such 
understanding for a period of more than 40 years could not affect 
the construction of the instrument and the effect to be givén to 
it. Í 

It was also contended for the appellant that the terms of the 
grant were not contained in Hxhibit L slone, but partly in that 
document and partly in a different Exhibit M and that the two 
must be read together aa the written record of the translation. The 
Court below found Hixhibit M to be a forgery, but assuming it to 
be genuine, and assuming also that the transaction was partly 
recorded in Exhibit M, we are clearly of opinion that Exhibit 
M is inadmissiblein evidence and cannot affect the property, be- . 
cause it has not been registered, though its registration is com- 
pulsory inasmuch as on the face of it, it purports to create or limit an 
interest in the imoveable property conveyed under Hxhibit L 

? Vide Pranal Annee v. Lakshmi Anni L,R. 261. A. p.101 at p.108. 

In the result we dismiss the appeal with the costs of the lat 


respondent, _ 


f Fog 
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IN THE HIGH COURT OF JUDIOATURH AT MADRAS. 


Present :—Sir Charles Arnold White, Chtef Justice, and 
Mr. Justice Bashyam Aiyangar. 
Duraisami and others. - a. Appellants 
(Defendants 
1, 8 & 4). 
v. 
Venkataseshaiyar and others © ... Respondents 
(Plaintiff and 
defendants 2. 
and 5). 
Limttation—Acknowledgiaent—Oirit Procedures Code ‘B. 566—Remand, Mortgage— 
Buccessive morigages—Guit for sale on first mortgage—Sale rulject to subse- Duraisami 
quent usufructuary mortgage. Y 
Venkata- 
Where a suit has not been disposed of on a preliminary point but has been soahalyar. 
decided on the merits, the snit cannot be remanded to the lower Oourt for disposal: 
Where a usufructuary mortgage deed contained a statement that it was exeout- 
ed for Bs. 1,500 out of the amount of principal and interest due on a previous 
hypotheaation bond :— z 
Held, that it contained un acknowledgment that something more was due on 
“the prior bond and that sult for the unpaid balance ander it was within time as it 
was within 18 yoars of that acknowledgment. 
A suit for mle of mortgaged properties subject to a subsequent mortgage in 
favour of the plaintiff himself ia unsustainable. 


Second Appeal from the decree of the District Court of 


Madura in A. 8. No. 99 of 1899, presented against the decree 
of the Court of the District Munsif of Madura in O. 8. No. 714 


of 1898. ° 


N. Srinivasa Atyangar for appellanta, 

P. 8. Sivaswamy Aiyar for lat respondent. 

The Oourt made the following 

ORDER :—Assuming that the original bond has not been dis- 
charged, we think it is clear that the mit would not be barred by 
limitation, because in the subsequent document there is an acknow- 
ledgment that a debt was stil] due beyond the Rs. 1,500 for which 
the security was then taken. 7 

* 9. A. No. 5L o£ 1900% | 38rd Beptember 1901. - 





Venkata. 
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The question’ when the original bond was discharged was 
clearly raised by the first issue and there was a decision on-that 
issue. It was therefore not competent to the District Judge, under 
section 566 of the Code of Civil Procedure, to frathea fresh issue 
and allow fresh evidence to be taken. We must ask the District 
Judge to return findings on the first and second issues, dealing 
with the matter. as if no fresh issue had been framed and no 
additional evidence taken. The findings should be submitted with- 
in one month from this date and seven days will be allowed for 
filing objections after the findings have been posted up in this 
Oourt. ` 

[The Distriot Judge returned the finding that the amount of 
the interest due on the first mortgage remained undischarged and 
that there was a promise by the defendant to pay that amount], 


On receipt of thia finding the Court delivered the following 


JUDGMENT :—The revised findings submitted by the Dis- 
trict Judge, in accordance with the order of this Oourt, dated 
18th March 1901, must be accepted, as they are not open to any 
legal objection ; and the case has now to be decided with reference 
to the question of law raised in the 8th ground which has now been 
argued, That question is whether the plaintiff, who claims to have 
two mortgages on one and the same property can maintain a suit, 
on the first mortgage alone for sale of the mortgaged property, such 
sale being subject to the subsequent mortgage in his own favour. 


The first mortgage, dated 20—12—1880, is a simple mortgage 
and the bslance alleged to be due thereupon is Rs. 220. On the 
22nd October 1886 the lands comprised in the simple mortgage, 
were mortgaged to the plaintiff with possession for the sum of 
Ra. 1,500, and the plaintiff was to enjoy the usufruct in lieu of 
interest; and there is a covenant in the mortgage bond for repay- 
ment of Rs. 1,500 and redemption of the mortgaged properties in 
August 1890. 


In this suit, which was brought in 1898, the plaintiff does nob 
allege that the amount of Rs. 1,600 which, under the usufructuary 
mortgage bond, became due in August 1890, has been paid to or 
recovered by him. He still continues to be in possession of the 
mortgaged property, and if under the decree passed in his favour by 
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the lower appellate Court, the property is to be sold subject to his aries 
own usufructuary mortgage, the result will be that the plaintiffs’ Venkata- : 
right to redeem the usufructuary mortgage will be extinguished. Te 


We are cleatly of opinion that a mortgagee cannot be permit- 
ted to sue for enforcing only one of the mortgages in his favour 
and obtain an order for sale, subject to other mortgages of the same 
property in his own favour—especially, when they are subse- 
quent to the mortgage sued upon. If the other mortgages had 
been in favour of third parties, they would necessarily have to be 
made parties to the suit under section 85 of the Transfer of Pro- 
perty Act; and when they are so made parties, their rights and 
interests will be comprised and adjudicated upon, in the suit. It 
therefore follows that when the other mortgages are in his own 
favour, the right arising therefrom should also be comprised in 
the suit and adjudicated upon; and he cannot be permitted to 
obtain an order for sale in suit brought on only one of his mort- 
gages, leaving the determination of the existence or otherwise of 
other mortgages and charges in his own favour, and of the extent 
and validity thereof for future suite, between himself, the mortga- 
gors and purchasers of the mortgaged property in such sale. 


Under section 96 of the Transfer of Property Act, a sale gf 
property in execution of a mortgage decree may, with the consent 
of the prior mortgagee, be made free from that prior mortgage, and 
in that case, the prior mortgagee has the sàme interest in the pro- 
ceeds of the sale as he had in the property sold. This clearly shows 
that, in the absence of the consent of the prior mortgages, the sale 
under a decree obtained by a puisne mortgagee will be one subject 
to the incumbrance in favour of the prior mortgagee. It is unneces- 
sary to decide in this case, whether, wher the prior mortgage is in 
hig own favour, he can bring the property to sale’ subject to such 
prior mortgage. Buta sale under a mortgage decree cannot be 
made subject to a puisne mortgage, whether the same be in favour 
of a third party or of the decreeholder himself. This is placed 
beyond all doubt by the provisions of section 97 of the Transfer 
of Property Act, as well as section 295 clause (e), thirdly, of the 
Uode of Civil Procedtre. The principle of the Transfer of Proper- 
ty Act is that any person instituting a suit for foreclosure, sale -or 
redemption of mortgaged property, should include in that suit, the 
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interests of all persons in such property, of which he has notice,— 
whether such interest be prior or subsequent to his own, dnd if he 
obtains an order for sale, the sale will not be made subject to subse- 
quent incumbrances, and the sale proceeds, after deducting therefrom 
the expenses incident to the sale, will be distributed between himself 
and the subsequent incumbrances according to their priorities. (Vide 
“Transfer of Property Act section 97, 4thly and‘ lastly,’ Civil Pro- 
cedure Code section 295, clause (c), 2ndly and 8rdly). In the 
‘hands of the purchaser, however, the property will be subject to 
prior mortgages, unless the sale has bean made free from the same 
with the- consent of the prior mortgagees, in which case they sc- 
quire the right of priority over the sale proceeds (Transfer of Pro- 
perty Act, section 97—2ndly). 


- If, however, a person having an interest in the mortgaged 
property is nop made a party to the suit by reason of the party su- 
ing having no notice of such jaterest, the rights.of such person will 
remain unaffected by the decree and the proceedings in execution 
‘thereof, and complicated questions frequently arise when.such per- 
son sues subsequently upon his mortgage. 


But a party suing uponone of his mortgages can have no 
excuse for-his not including in the suit his rights under his other 
mortgages, for he must necessarily have notice of the same. 


The very form of a decree for sale (No. 128, schedule 4 to 

the Civil Procedure Code) in a suit by a mortgagee—-vis. that 
“ npon the defendant (mortgagor) paying into Oourt, what ghall be 
certified to be due to the plaintiff (mortgagee) for principal and 
interest ** together with costs * * within six months * * it is order- 
ed that the plaintiff do reconvey the said mortgaged premises, free 
and clear from all incumbrances done by him * *,and do deliver up 
to the defendant * * all documents in his custody or power relating 
thereto, eta,” clearly shows.that the mortgages is not to reserve to 
himself right over the mortgaged property which he reconveys 
to the mortgagor “ with all the documents in his custody or power 
relating ” to the mortgaged premises. The said form is also in 

conformity with the substantive provisions enacted in sections 86 

and 88 of the Transfer of Property Act. Section 61. of the Transe 
fer of Property- Act, which is the same as section 17 of the 
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“ Conveyancing and Law of Property Act, 1881” (44 and 45 Duraisam! ` 
Vio. : Oh. 41) no doubt abolishes the doctrine of “ consolida- Vonkata- 
tion of mortgages” over different properties, which doctrine *shsiyar. 
was recognised by the Courts in India before the Act was passed 
(Vithal v. Daud, 6 H. ©. A. O, J. 90). Bat that very 
section implies, aq is shewn by the illustration, that if the 
different mortgages are in favour of one and the same person, 
not in respect of different properties but over the eame property, 
the mortgagor cannot seek to redeem any one mortgage, without 
redeeming the additional mortgages also, The same principle will 
be equally applicable to a mortgagee, having several mortgages 
over the same property, seeking to obtain an order for sale on one 


mortgage only. 


In Sunder Sing v. Bholu (I. L. R. 20 A. 822) which was heard , 

by a Full Bench, the point actually decided was that section 48 
of the Code of Civil Procedure and section 85 of the Transfer of 
Property Act, do not preclude a mortgagee (who had obtained a 
decree for sale of the mortgaged property in a suit brought by him, 
against the mortgagor only on a mortgage bond executed in his 
favour in 1878), from instituting a 2nd suit ona bond mortgaging 
the same property in 1882 in favour of a third party, who had 
assigned the mortgage to the plaintiff in 1888 before he instituted 
the former suit on the mortgage bond of 1878. In that case, no 
objection was taken by the mortgagor to the maintainability of the 
Ist suit, and, in fact, no allusion whatever was made in that suit to 
the existence of the 2nd mortgage ; and a decree for sale was passed 
under Section 88 of the Transfer of Property Act. But the mort- 
gagor resisted the 2nd suit, pleading section 48, Oivil Procedure 
Oode, and section 85, Transfer of Property Act, asa bar to the same ; 
but such plea, though allowed by the lower courts, was overruled 
by the High Court in second appeal. In the present case, objec- 
tion is taken by the mortgagor to the maintainability of the very 
first suit brought upon one of the mortgage bonds alone, 


After disposing of the objections founded upon.section 48, 
Civil Procedure Code, and section 85 of the Transfer of Property 
Act, the Full Bench of the Allahabad High Court, in the ubove 
case, observe as follows :— 

B 


i 


Duralsami 
Iyer 

v. 
VenKata- 
soshaiyar 
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“There is nothing in the Civil Procedure Code or in the 
Transfer of Property Act, which prevents a holder of two inde- 
pendént mortgages over the same property who is not restrained 
by any covenant, in either of them, from obtaining a decree for sale 
on each of them, ina separate suis * * * * * | It appeats 
to us that their having obtained that decree, gan be no bar to thelr 
right to obtain a decree for sale on the mortgage of 1882. What 
benefit the two decrees will be to the plaintiff it is difficult to see, 
except that the plaintiffs may execute one of these decrees by sale 
of the property, and if there is a surplus arising from the sale, they 
may probably attach that surplus in execution of the other 
decree. One thing is quite clear, that the plaintiffs cannot sell the 
property twice over, and they cannot sell under the second decree 
subject to the first. That would be selling the equity of redemp- 
tion, a right which is not acknowledged or recognised by the 
Transfér of Property Act and would be a mischief which has been 
struck at by section 99 of that Act. This Oourt in Mata Din 
Kasodhau v. Kasim Husain (I. L. B. 18 A. 482), which has 
been followed ih many other cases, has recognised that the inten- 
tion of the legislature was to put an end to the abuses which 
existed before Act IV of 1882 came into forde, and that there can 
be no sale of the equity of redemption, apart from the property 
itself, at the instance of the mortgagee.” 


Whether the actual decision in the above case be right or 
Wrong, we ate unable to concur in some of the observations above 
quoted and in the soundness of the general dictum, that “there is 
nothing in the Civil Procedure Oode tr in the Transfer of Property 


“Act Which prévents a bolder of two independent mortgages over 


the samé property, who is not restrained by any covenant in 
either of thém, from obtaining a dedree for sale i on each of ees in 
a separate suit.” ` 


We may also add that the view which we take is in conform- 
ity with the principle underlying section 99 of the Transfer of 
Property Att, that the holder of a decree for money should not 


‘be permitted to bring to sale the property of the judgment debtor, 


feserving » morigage right thereon in favour of himsolf, the decree- 
holder, 
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The second appeal is therefore allowed with costs and the Dortea 
decree appesled against is reversed and that. of the Munsif ræ- oe 
tored and affirmed, but onthe ground that the suit as now brought Venkata- 
does not lie. As this objection to the maintainability of the anit 
was not taken by the appellant in either of the lower courts, each 


party will bear his oe costs in both the lower courts. 
See 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chesf Justice and Mr. 
Justice Bhashyam Aiyangar.. 


The Oriental Government Security Life Assu- 


rance Company, Limited get aie ... <Appellanta* 
(Defendants), 
v. 
Narasimha Charry ... ose st .. Respondent 
(Plaintif). 


Inswrance- -Age of assured—ìisrepresentation—Declaration of asswred—Constrec- The Oriental 
tion—Proof of misrepre-entation —Onws —Prospectus—Conditions—Are they part Government 


of contrast Premia—Indian Contract Act, 8. 85 —Declarations of age—Admaasi- S0onrity Lite 
biltty—Iadian Bvidence Act, 5s. 21, 38, 53,105, 156 —Admission in writing. Company, 
Limited 


Before entering into a contract of ingurenos, the assured made declaration to Y. 
the effect “ that socording to the beat of his knowledge and belief he was then in ae 
good health * * * that his age did not exceed 58 * 7 ba 


Held by the Chief Jnstioe that where there was an ambiguity, the declaration 
should be construed in favour of the declarant and that the phrase “according to 
his knowledge and belief’ governed the statement es to age also. 


Held by Bhashyam Atyangar, J., that the proper grammatical construction of the 
declaration was to confine the phrase to the first clause only and that the state. 
ment as to ege was an absolute warranty and not simply a statement according to 
his best krowledge and belief. 


Per Chief Justice:—Assuming that the onus was on the defendants to prove 
that the statement as to sge was inrorrect to the knowledge of the declarant, 
he has succeeded on the evidence in proving it and the claim to recover the policy 
moneys therefure fails, 

Per Bhashyam Asyangar, J :—Where a policy declared that it was subject to the 
terms and conditions mentioned in the prospectus and the prospectus distinotly 
stated that the issue of the policy would not be withheld till proof of age was giren 
but that euch proof should be furnished before the claims were settled :— 


O, 8. A. No. 6 of 1901, i 17th October 190L 


r 
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Held that the prospectus was part of the terms of the contract and that the 
onts was upon the assured or his reprokentatives to show that the agegiven inthe 


‘declaration was correct, though but for the prospectus the onus might.bo on the 


defendanta. , : 


Held that the plaintiff had failed to discharge the onns and'that the sult 
must fail : 

Where s party to a contract is discharged from the4obligation to perform his 
part of the contract by reason of a breach, on the part of the other, of a warranty 
which was the basis of the contract, the person eo discharged is not bound to return 
any benefit he haa derived under the contract. The obligation of refunding imposed 
by 8, 65 of the Contract Act, applies only where the contract becomes void for any 
of the reasons specified in the Act itself. 

The solemn declarations of the assured and his relatives made ab the time of the 
insurance are admissible if the declarants were dead; bat if they were living, they 
ought to be examined as witnesses and the documents may then be used to contrs- 
dict them; but not to corroborate thum as the declarations wore not made before 


any authority legally compeibnt to investigate it. 


Where a policy of insurance stated that if statements in n declaration of the 
assured be untrue or if the policy was obtained by any misrepresentation, conceal- 
ment or untrue serment the poly should be void : — 


Hold that only the statements in the declaration were warranted to be true 
and that any other misrepresentation, concealment or qnirue avemevt will not 
vitate the policy unless it was in reference to a material particular, se, unless the 
disclosure of the truth would have affected the acceptance of the pulioy or the rate 
of the premium. 

London Assurance v- Mansel, 11l Oh D. 868 followed. 

Where after the plaintiff had closed his case, the defendant applied for an wldi- 
tional issue as to whether the policy was obtained by the suppression of the facts of 
the deaths of two sisters of the assured, and the ages at which and the diseases of 
which they died and the judge refused to frame {t:— 


Held that as the issue invo'ved an investigation of fact as to whether the sisters 
died so early or of such diseases that the disclosure would have affected the acoept- 
anoe of the policy or the rate of the premium, the judge was right in sefusing to 
frame the issue at that stage. . 


Medical prescriptions by themselves are not proof that the patient was suffer- 
ing from diseases for which the prescriptions are usually given. The medical man 
ahonld be celled to prove the diseases of the patientand he may use the prescriptions 
to refresh his memory. i 


Obiter :—If the insurance company, on proof adduced during the lifetime of the 
assured, admit the correctnessof the age in writing, the company will be bound by 
such admission; but if they show that the admission wae frandulently obtained from 
them, then the court may direct that the faot be established penanyies than by sach 
admission: £ 
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Odtter :—If the prospectus contained a clause that, save for fraud, a policy on The Oriental 


one's own life should not be questioned, then the company cannot dispute thelr liabi- oe ak 
lity on the pelloy except for fraud the onus of proving which will be upon them. agsurence 


Com 
Oriental Lifo Infuranes Company v. Saruichandar Chatierji, I L. B. 20 B. 99% Limited” 


dissented from. v. 
Narasimha 
P. Norton a eee H M. Ryan, for Appellants. Charry, 


J, P. Wallis (the Advocate-General) for Respondents. 


Appesl from the decree of the High Court of Judicature in the 
exercise of its ordinary original civil jurisdiction made in Civil Suit 
No. 188 of 1900. 

The Court delivered the following 


JUDGMENTS:—The Chief Justtce.—This is an appeal from a 
judgment for the plaintiff in an action on a policy of life insurance. 
The defendants raised various defences in the Court of First 
Instance. Before this Court the defence relied upon was that the 
policy had been obtained by means of misrepresentation as to the 
age, health, means and circumstances of the assured. 


The policy is for a sum of Rs. 6,000, and is dated 28th Sep- 
` tember 1898, The assured died on 27th September 1899. The 
policy recites that the assured had signed a‘ statement in writing 
declaring that his age on hia next birthday would not exceed 58 
years and setting forth the past and present state of his health and 
other circumstances touching his habits and life and that the assured 
had agreed that this declaration and relative personal statement 
made to the medical referee of the defendants should be the basis of 
the contract between the assured and the defendanta, The policy 
contained a condition that in case any statement or allegation 
- contained in the declaration were untrue, or if the assurance had 
been made through any misrepresentation, concealment or untrue 
averment whatsoever, the policy should be void, and provided that 
the assurance should be: subject to the regulations and conditions 
‘ comprised in the defendante’ prospectus; With reference to age, 
the prospectus contained the following regulation or condition :— 
“The directors do not withhold the issue of a policy-until age has 
been proved, but recommend sasurers to provide evidence of age ' 
a8 soon as possible, ae st ta required on settlement of claims if not 


previously produced.” 


The Oriental 
Government 
Bocurity Life 
Assarance 


Company, 
Limited 


v. 
Narasimha 
Charry. 


- Chief Jastice. 
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In his proposal for assurance dated August 6th, 1898, the 
assured stated the date of his birth to be 25th of Adi, Sarvari (August 
7th, 1840), and his age next brithday to be 58. " 


In his pergont] statement the assured stated his age next birth- 
‘day to be 58 and in the.declaration annexed to his personal state- 
ment, dated August 6th, though apparently not Aigned till August 
8th, the assured solemnly deolared that according to the best of his 
knowledge and belief, he was then in good health and had had the 
small-pox and had not had certain specified diseases, ‘and that his 
age did not exceed 58 years, and that he had fully and faithfully 
answered all such questions ss had been put to him in the form of 
proposal and by the medical referee relative to the habits, constitu- 
tion and general state of health without concealment or reservation 
of any kind. It is a question whether this declaration, so far as it 
relates to the age of the assured, amounts to a warranty that all the 
statements made and referred to therein are true to the best of the 
knowledge and belief of the assured, or whether the words with 
reference to knowledge and belief only govern the earlier portion 
of the declaration, and the declaration in so far as it relates tq the 
age of the assured would be construed as a warranty that the age 
of the assured did not in fact exceed 58 years. Upon the principle 
which has been often laid down in cases of this class (see, for in- 
stance, the judgment of Lord Wataon in Thompson v. Weems, 9 
App. Cas. 671 on page 687) if the words are ambiguous, they must 
be construed contra proferentes and infavour of the assured, I think, 
the declaration should be construed as amounting to a wartanty 
that the age of the assured was 58 to the best of his knowledge and 
belief. 

With regard to this question of age it was contended on behalf - 
of the defendanta that the onus was on the plaintiff to show that 
his age was in fact 58, or adopting the construction of the warranty, 
which I am prepared to adopt, that it was 58 to the best of his 
knowledge and belief. On behalf of the plaintiff it was contended 
that the onus was on the defendants to show that the age of the 
assured was not 58, or not 58 to the best of his knowledge and be- 


“lief. Apart from the special condition contained in the prospeotas, 


I should have felt no doubt that the burden of proof yas on the 
defendants. Apart from this condition the present case, so far as 
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this question is concerned, seems undistinguishable from the case The Oriental 
of Thompson v. Weems,—see the judgment of Lord Blackburn in Security Life 
p. 684. The condition i in the prospectus is to the effect that the ronnie 
directors require evidence of age on settlement of claim, if such Limited 
evidence has not been previously produced. The Oriental Govern- Narasimha 
ment Seoursty Lif Assurance Company, Limited, v. Sarat Chandar Charty: 
Chatterji, I. L. R. 20 B. 99, a suit brought in 1895 on a life policy Ohiof Justice. 
issued by the present defendants, the policy was in the same terms 

as that now in use by the defendants, and their policy contained a 
condition with reference to evidence of age substantially the same as 

that contained in the present prospectus. The prospectus in use in 

1895, however, contained a provision which does not appear in the 

present prospectus— policies held by parties on their own livesare 
indisputable on any ground whatever except fraud.” This was clear- 

ly a provision in favor of the assured. In the Bombay case it was 

held that the condition in the prospectus had the effect of impos- 

ing on the assured the obligation of giving proof of age before the 
company could be called upon to pay. With reference to the further 

terms in the prospectus—" policies held by parties on their own 

lives are indisputable on any ground whatever except fraud”—it 

was held that this did not relieve those claiming on the policy frem 

the burden of giving proof of age, and that its effect was merely to 

relieve the assured from the legal effect which an inhocent misrepre- 
sentation as to age would otherwise have under the strict terms of 

the contract. If the view of the Bombay High Court that the 

hurden lay on the plaintiff is right, if seems to me this must Le so 

a fortiori in the present case, since the present prospectus does not 

contain the provision with reference to policies being indisputable 

on any ground excepting fraud. If it were necessary to decide the 

point in the present case, it might be necessary to consider the 

legal effect of a general reference being made to the prospectus in 

the policy without evidence being forthcoming that the prospectus 

had been read by the assured or brought to his knowledge in ny 

way except by a reference to it’ in the policy iteeli >  ~ 


For the purposes of my TERN however, I am prepared to 
assume that it was for the defendants to show that the statement 
made by the assured with reference to his age was not.true to the 
‘best of his sala and belief, 


The Oriental 


Government 
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In his proposal for assurance the assured stated the precise 


Becurity Lite date of his birth, giving the name (Sarvari) of the year daring the 


Assurance ' 
Company, 
dJimited 

Y. 
Narasimha 
Oharry. - 


Ohief Justice. 


Hindu oyde of 60 years. The corresponding English date is August 
7th, 1840. The proposal is signed on August 6th, the day before, 
according to his statement, the anniversary of his birthday. Accord- 
ing to this statement the age of the assured at the time of his death 
would have been 59 years and some 7 weeks. 


[After discussing the oral and dooumentary evidence and 
arriving’ at the conclusion. that the statement of the assured as to 
age was false to his knowledge, the Chief Justice proceeded’ as 
follows :—] 

In connection with the question of TEA I will only refer to one 
authority—Hull v. The British Natural Premium Iife Assootatton, 
TAmsted— a decision of the Oourt of Appeal (the Muster of Rolls 
and Collins and Romer L. JJ.) which does not as yet seem to have 
found ita way into the Law Reports but which is reported in the 
Times newspaper for January 26th, 1901. 

In this case the assured had made certain answers to questions . 
relating to her health and to the fact of her having been attended 
by a medical man, and in answer to a question a8 to her age she 
stated it to be 65 next birthday. It was proved at the trial that she 
had been attended by a medical man and that her age was 66 and 
not 65. The jury found that the assured had not answered the 
questions referred to above, knowing her answers to be untrue, and 
returned a verdict for the plaintiff for whom judgment was entered. 
On appeal the Court of Appeal entered judgment for the defendants. 
They held that ‘the case was one of a contract of life insurance con- 
taining a warranty that the statements made by the assured were 
true. They observed that the statement as to age might seem & . 
small matter but still it was an untrue statement forming part of the 
basis of the contract. . f i 

Jn the case before us the assured made a statement which was 
untrue in fact and which was, as I am prepared to hold on the evi- 
dence, untrue to his knowledge and belief. The statement was in 
„tho nature of a warranty and formed part of the basis of the contract, 
"For this reason, I think the suit ought to have been dismissed and I 
think this appeal ought to be allowed with costs, The respondent 
must pay the costs of the appellants in the Oourt of First Instance 
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Bhashyam Atyangar, J.:—Iam also of the game opinion. The Oriental 
Before congjdering the questions of law and of fact raised in this Security Life 
appeal, it is of great importance to construe the contract of insur- ee 
anoe on which the suit is based, by carefully comparing the Limited 
several stipulations which are relevant to the present case with each Narasimha 
other and with corti statements made in certain documents which PPSI 


are referred to in and incorporated with the policy. Bhosbyaa z 
The lst paragraph of the policy sets forth that the assured 


has agreed that Ex. 1 (a), dated the 6th August 1898,—the latter 
portion of which is the declaration made by the assured before the 
medical referee of the defendant company, after having been 
examined by him, and the former portion, the statement delivered by 
the assured to the medical referee— shall be the basis of the con- 
tract between the assured and the company. 

In para. 8, the operative part ofthe policy, itis expressly 
stipulated “ that in case any statement or allegation contained in 
the declaration hereinbefore mentioned be untrue or if the assur- 
ance hereby made shall have been made through any misrepresenta- 
tion, concealment or untrue averment whatsoever * * * this 
policy shall be void and all moneys paid in respect thereof shall be 
forfeited to the company.” It is also stipulated that“ the assur- 
ance hereby made shall, at all times and under all circumstances, be 
subject to the regulations and conditions comprised in the com- 
pany’s prospectus, dated Ist July 1896” (Exhibit 17). 

It will thus be seen that, while the recital is that the whole of 
Exhibit I (a) is made the basis of the contract, the operative part 
declares that if any statement or allegation contained in the latter 
part of Exhibit 1 (a) +. e., the declaration before the medical referee, 
be untrue, or if the assurance had been obtained through any mis- 
representation, concealment or untrue averment whatsoever, the 
policy shall be void. And the regulations and conditions comprised 
in the company’s prospectus are also made the basis of the contract, 
in that the policy of assurance is ji to such regulations and 
conditions. 


In my opinion the assured has given a warranty whichin » 
cases of insurance operates as & condition precedent to the attaoh- 
ing of any risk under the policy, that every statement and allega- 
tion contained in the declaration [the latter part of Ex, 1(a)] is 

9 
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The . Oriental substantially and in fact true and according to authorities now 


Government 
Security Life well established, the question for the consideration of the’ Court is 
Oompany not the materiality or otherwise of such statement ọr allegation but 


timited its truth. , 

Narseiotts The additional stipulation that if the assurance had been 

— obtained through any concealment or through anf misrepresentation 

Ajyangar, J. or untrue averment whatsoever, the policy shall be void, must be 
taken to refer to the personal statement [the former portion of Exbi- 
bit 1(a)], to the additional answers, if any, made to the medical 
referee and to the answers to the questions in the proposal Exhibit 1 
also, dated the 6th August, at the foot of which the proposer cer- 
tified that his answers were correct. In my opinion, this additional 
stipulation cannot operate as 8 warranty and unless the misrepre- 
sentation, concealment or untrue averment to which it refers be 
material, in the sense that it is likely to have influenced the in- 
surers in determining whether to accept the risk at all and, if go, at 
what premium, the authorities are equally clear that it will not 
affect the validity of the contract and discharge the company from 
performing ita part of the contract. 

The only portion of the company’s prospectus (Fixhibit 17) 
which is relevant to the present case is that relating to the proof 
of age, which provides that the company does not “ withhold the 
issue of the policy until sage has been proved but recommends 
the assured to produce evidence of age as soon a8 possible as it is 

, required on settlement of claim if not previously produced.” 


For the purpose of ascertaining the extent of the warranty 
given by the assured, reference hae to bé made to the declaration 
contained in Exhibit 1 (a). It is clear that in regard to the health ` 
of the assured the warranty is only that “ to the best of the assured’s 
knowledge and belief, he was at the time in good health, had had 
the small-pox, did not labour under insanity, eto.” The warranty 
then extends to the age of the assured and his residence in India. It 
is contended on behalf of the respondent that this -warranty is not 
an absolute warranty, but as in the cage of the assured’s health,only 

, a warranty that to the best of the knowledge and belief of the as- 
sured his age did not exceed 58 years and that he passed 58 years 
or thereabouts in India. The assured then gives a warranty that 
he has fully and faithfully answered, without concealment or 
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reservation of any kind, all such questions as have been put to him in The Oriental 
Exhibit I, the proposal form, and also such as have been put by E E Lites 
the medical referee in the personal statement, 1st part of Exhibit a 

1 (a), relative to his habits, constitution and general state of health. Limited 

It should be noted here that the warranty last referred to does not Narasimha 
extend to all quegtions in the proposal form and in the persona] T7: 
statement, but onl} to such as relate to the habits, constitution Bheshyam 


Je 
and general state of health of the assured. 


I am unable to accede to the contention that the warranty as to 
age is not an absolute warranty. It is undoubted that in construing 
contracts of insurance which are prepared by the insurers the lan- 
guage must be taken more strongly against them and that, if by 
reason of any ambiguity in it, itis susceptible of two meanings, that 
which is more favourable to the assured should be adopted. But 
there should be a real and not apparent ambiguity. In deciding 
whether the language of the policy is ambiguous or not, we should not 
be influenced by consideration of the position in life of the individual 
assured, his literary capacity or his mother tongue. The warranty 
as to age is no doubt contained in an involved sentence, and on 
superficial reading one may receive the impression that the 
phrase ‘according to the best of my knowledge and belief’ occurring 
in the lat clause also qualifies the 2nd clanse relating to age. 
But a careful and close perusal of the whole sentence clearly shows 
that the above phrase does not qualify the 2nd clause, it having 
advisedly been inserted after—and not before the word ‘that’ occur- 
ring in the 1st clause. The introdustion of the word ‘faithfully’ 
in the 8rd clause would be quite unnecessary if the said phrase 
governed the 2nd clause and consequently the 8rd also. But it has 
been advisedly inserted in the 8rd clause as it was not qualified by 
the said phrase. There being, therefore, no real ambiguity the policy 
must be construed as a warranty of the assured’s age in truth and 
fact and not simply as a warranty of his belief, as to his age. Oon- 
sidering the importance of the age of the assured in a contract of 
life insurance, it is only reasonable that the warranty as toage should 
be absolute—at any rate in the sense that it does not exceed a cer- 
tain figure, and not simply as to-the belief of the assured, a belief > 
which in the majority of cases the company cannot be in a position ° 
to disprove, though in reality such belief may not be bona fide or 
may even be dishonest. 
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The Oriental If the warranty was only as to the belief of the assured as to 
een Oe his age, the onus will no doubt be upon the company ta prove a: 
ao breach of warranty by establishing that the assured could not have 
Limited believed that his age.did not exceed 58 years. And even ifthe 
Nareimha Warranty be an absolute one, as I hold it to be in this case, the 
Cherry. onus will probably be on the company, as in othgr oases of breach 
remo of warranty as to the assured’s habits, health, Medical attendance, . 
> etc. (per Lord Blackburn, J., in Thomson v. Weems, 9 A. O. at 
p. 684), to disprove the correctness of the age as given by the | 
assured. But as held by Farran, J., in the Oriental Governmental 
Security Infe Assurances Company, IAmited, v. Sarut Chandar 
Chaterjs (I. L. R. 20 B. 99 at p. 102) the effect of incorporat- 
ing into the policy the prospectus of the company (Exhibit 17) is, 
I think, to throw upon the assured or his representatives, the onus 
of proving the correctness of the age as warranted by the assured. 
By reason of such incorporation the policy has to be construed as 
containing @ stipulation that the policy is issued subject to the 
assured proving the correctness of his age as early ag he may find 
it convenient during his lifetime, or in default thereof his legal 
respresentative proving the same on the settlement of his olaim 
under the policy. Jf the sssured, subsequent to the issue of the 
policy, produce before the company any proof of bis age and the 
company, being satisfied with the proof, admite in writing the correct- 
ness of the age, the legal representative of the assured need not | 
prove the same in an action upon the policy against the company. 
Under section 68 of the Indian Evidence Act such an admission will 
digpense with proof of the fact admitted. With all deference to 
Farran, J. I um unable to_concur in the view taken by him in the 
above case that the effect of such admission will only be “ that the 
onus of disputing (disproving) the age will be thrown on the com-: 
pany” (p. 102). Nor am I able toagree in the view taken by that 
learned Judge that, notwithstanding the saving clause (contained - 
in the prospectus which was incorporated in the policy on which ` 
the said case was baged) to the effect that policies held by parties 
on their own life are indisputable on any ground whatsoever except 
e frand—a clause which has been deleted from a later prospectus of - 
*the same company, which is the one incorporated into the policy on 
which the present snit is. brought—a person claiming: under. such 
policy is not relieved from the burden of giving proof of-tHe aye of - 
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the assured, but that the legal effect of such saving clause would gpa griezta 
only be tą relieve the assured from the consequences of an innocent Beonrity Life- 
misrepresenfation as to his age which would otherwise ensue under Cate 
the strict terms ‘of the contract, If age had been admitted ‘in M™ toa 
writing by the company after being satisfied with thoproof furnish- Neresimhs 
ed by the assured, got only will the person claiming under the policy ee 
be relieved from t&e necessity of proving the age in an action reie 
brought on the polioy, but the company also will be precluded from 
producing ss of right, evidence to disprove the age as admitted. 

If, however, the court is satisfied that the admission had been obtain- 

ed by fraud or that there is other good and sufficient cause, it will - 

be in ite discretion, under the proviso to section 58 of the Evidence 

Act, to require the fact to be proved otherwise than by such admis- 

sion. As regards the saving clause in the prospectus, it will have the 

same effect as though it were a proviso contained in the policy it- 

self and preclade the-company from disputing its liability under 

the policy on any ground whatsoever except fraud, the onus of 
establishing which will of course lie on the company and Ido not 

see how, in the face of such proviso, jt can call upon the person suing 

upon the policy to prove in the first instance that the-age was cor- 

rectly stated, or at least thabit was innocently and honestly mis- 

stated or misrepresented by the assured. This question, however, 

does not arise in the present case, inagmuch: as the said clause 

does not find a place in the prospectus with reference to whioh the 

policy in question has been issued. 


.. As regards the effect to be given to the prospectus as a part of 
the contract of insurance, I think it will have the same effect as if 
it had been reproduced in the policy itself, and it is quite unnecessary 
to prove that the prospectus had been read by the assured or that 
it was specially brought to his notice by the company apart from the 
reference made to it in the polioy itself. A’ policy of insurance being 
a contract entered into between the insurers and the aasured, and 
the terms of auch contract resting entirely upon the contract itself 
and not in the main or evenin part upon the common law or upon a 
statute the assured, who makes the proposal, enters into the contract 
and signs the policy, hasin the very nature of things notice that the 
policy contains all the terms and conditions of the contract. In the 
leading -case on.the subject, Watkins v. Rymill (L. R.10 Q; B. at 
‘pp. 189,-190) the test laid down by Stephen, J., in delivering the 
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The Oriental judgment of the Court is“ can it be said that the nature of the 
ce tie transaction was such that the plaintiff might suppose, not unreason- 
cma ably, that the documents (handed to him) contained no terms at all 
Limited but was a mere acknowledgment of an agreement not intended to 


Narasimha bo varied by special terms ?” 


Oharry. i 
eda Applying this principle to the case bofoyé him—which was 
paR the acceptance of a carriage for sale on commission—it was held 


that the terms of such a contract not being established by the 
common law in the absence of any special agreement of the parties, 
they must, from the nature of the case, be as special as thoseof a 
contract of lease or a bill of lading and that such consideration 
alone was sufficient to establish the conclusion that the receipt and 
the conditions to which it referred constituted the contract between 
the parties and that “the learned Common Sergeant misdirected the 
jury when he told them that the question was whether the defend- 
ant had given reasonable notice to the plaintiff of the conditions.” 
The result of the authorities which were all reviewed in that case is 
stated as follows (at p. 188) :—“ A great number of contracts are in 
the present state of society made by the delivery, by one of the 
contracting parties, to the other of a document in a common form 
stating the terms by which the person delivering it will enter into 
the proposed contract. Such a form constitutes the offer of the party 
who tenders it. If the form is accepted without objection by 
the person to who it is tendered, this person is as a general rule 
bound by its contents, and his act amounts to an acceptance of the 
offer made to him whether he reads the doouments or otherwise 
informs himself of its contents or not.” To this general rule four 
exceptions are specified which it is unnecessary to refer to here a8 
none of them are in any way applicable to the present case. The 
decision of the House of Lords in Richurdson Spence and Co., &c., 
v. Rowntree (L. R. 1804, A. O., 217) in which the question 
was as to the effect of a ticket containing various conditions 
received from a carrier by sea by a passenger who did not read it, 
which ticket when issued was folded up go that no writing was visi- 
ble unless the passenger opened it, m no way departed from the 
» principles laid down in the leading case above referred to. 


_ The onus of proving the correctness of the age given by the 
assured being, as above stated, on the plaintiff who claims under 
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the poliey, has he discharged it? In my opinion he has entirely The Urieatal 

failed, and a stipulation which has the effect of throwing the onus nei Lite 

on the assured or his legal representative is perfectly reasonable in Couns. 

a country where it is only very recently that a system of registra- ee 

tion of births under the sanction of law has been established. —— 
ry. 


The oral eviderbe of the witnesses examined by the plaintiff as Bhasbyam 

to the age of the assured is altogether valueless. Even assuming such yengar, J. 
evidence to be legally admissible, it is mostly opinion evidence, more 
or less conjectural. Ina case in which thedifference between the 
contending parties as to the age of a deceased person is not more 
than 8 or 4 years, such evidence, even if it be the evidence of an 
expert medical witness can hardly carry sufficient weight to be relied 
upon in deciding the question. The evidence of the only witness on 
behalf of the plaintiff who speaks to a conversation which his father- 
in-law the deceased had with him shortly before his death, as to his 
own age and the ages of other deceased members of the family, is, so 
fur as it goes, against the plaintiff. The statement of the deceased 
himself as to his age contained in the proposal form (Exhibit 1) 
and in the declaration Exhibit 1 (a) is legally admissible in favour 
of the plaintiff under section 82, Cl. (5) and and Sec. 21, Ol. (1 
and 8) of the Evidence Act. But it can carry but little weight 
when it is opposed to prior statements made by the assured himself 
in respect of his age, in Exhibits 21, 2, 4and 8. Even according to 
his own statement in the proposal form the assured was bordering 
upon 60 and, if it be true, as was sought to be elicited from 
Mr. Corlett (the Joint Secretary of the local agent of the company) 
who was examined as a witness on behalf of the defendant that 
according to the practice of the company no lifeat all is accepted for 
insurance beyond the age of 60, the assured would have had a strong 
motive to understate his age below 60 though he was really 62 or 68 
years of age at the time of the proposal, In my opinion the learned 
Judge ought not to have disallowed such evidence on the ground 
that it would be inadmissible “ unless it be shown that the assured 
was informed of it.’ Even if such evidence may not directly 
establish that the assured had knowledge of such practice, such 
knowledge may be reasonably inferred from the evidence which ° 
was excluded, coupled with other evidence in the case. It is clearly 
established that the assured was in communication with the sabe 


vote 


892 THE MADRAS LAW JOUBNAL REPORTS. [voL 1. 


Tho Oriental agent of the company in the matter of effecting the insurance and 


overnment 


Beourity Life that he was assisted: by the sub-agent’s son-in-law who‘ filled up 


Bhashyam 
Afyangsr, J. 


the proposal form and who, shortly thereafter, became a Bub-agent 
himself. If, according to the practice of the oomipany, a life is:not 
insured after the ageof 60, the agents and sub-agents of the company 
would know of such practice, and it may reasonafly be inferred that 
the assured would have learnt of the same from the sub-agent just 
as he learnt that, after the payments of premia for some time, 
he could raise a'loan from the company itself on the security of the 
policy to enable him to continue the payment of premia. Whether 
such inference can be safely drawn or not, will in‘no small degree 
depend upon the nature of the evidence which may have been 
given by Mr. Corlett if the same had not been excluded. If such 
be not the practice of the company, or if at any rate the assured had 
no knowledge that such was the practice of the company, the only 
motive which the assured could have had in understating his age 
would beto insure his life atalower premium than he would have 
had to pay if his age had been truly stated. But considering that 
even sccording to the defendant the assured did not understate his 
age’ by more than 8 or-4 years, I do not know if the difference in 
the ‘premium will be considerable, and if the difference be small, I 
would not be disposed to accept the theory that he understated his 
age by 8 or4 years, simply for securing theadvantage of a slightly 
reduced rate of premium ‘at the risk of forfeiting the policy but for 
his own prior statement as to his age made on four different occasions 
when he appeared as a witness in certain cases. He could possibly 
have had no motivein overstating his age on any one of those ocos- 
sions and the statements made as to his age on those different 
occasions substantially tally. The fact that these statements as to 
age were made by him not on oath is perfectly immaterial in deter- 
tnining, for the purposes of the present suit, the weight to be 
attached thereto as against the later statement as to his ge made 
in the proposal form (Exhibit I), 

- ‘The next document exhibited on behalf of the plaintif whioh 
requires to be noticed is Exhibit H, the confidential medical report 
sent to the company by Dr. Giffard after he examined the 
assured. 

Assuming that there was no false personation and that the 
person examined by the medical referee was the assured himsolf, it is 
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difficult to see on what principle his report to the company could be The Oriental 
admitted in evidence without examining Dr. Giffard himself ag & Scanty ite 
witness. Ti he were examined as a witness he could no doubt refresh pie 
his memory by réferring to his report. The medical report is a re- Limited” 
cord of certain facts observed by the referee and of the opinions Narasimha 
formed by him, aan expert, as to the health, age, eto., of the asaur- CANTY: 
ed. Such of thoad facts and opinions as may be relevant to A ausbyan 
the enquiry in the present{suit cannot be proved by'the production eee: 
of the report but only by the evidence of Dr. Giffard (section 60 of 
the Evidence Act). It is impossible to accede to the contention” 
that the statement made by the medical referee in his report to the 
company should be treated as statements made by the company’s 
agents and therefore admissible against the company ss admissions 
under sections 18 and 21 of the Hvidence Act, and in my opinion 
it will make no difference whether the medical referee is specially 
employed in individual cases or is the standing medical referee of 
the company. A medical maw is selected and employed by the 
company to examine the applicants for insurance and report con- 
fidentially the conclusions to which he-may come, as an expert, as 
‘to the various qhestions referred to him for observation and opinion 
as to the health of the applicants. The very nature of the employ- 
ment and the purpose for which the medical referee is employed 
preclude the notion that the record of the observations made 
and of the opinions formed by him ought to be treated as admis- 
sions made by the insurance company. One of the questions re- 
ferred to Dr. Giffard is, “ Doeshe (the applicant) look older or 
younger than the avowed age 58 years P” This question is answer- 
ed ‘No.’ Ts this to be treated as an admission by the company 
that theage given by the assured was correct? It is simply the 
opinion of an expert on the question, and if the plaintiff wants to 
rely upon it he can only do so by examining the Doctor as a wit- 
ness as’to the opinion formed by him and the grounds on which 
that opinion was formed (section 60 of:the Hvidence Act). As 
stated already, even expert opinion in the matter of age cannot be 
safely accepted and acted upon when the difference between the 
contending parties as to the age is only about three-years. 

The next piece of evidence on behalf of the plaintiff, which is 
strongly relied upon and on which the judgment of the learned 
judge is chiefly based is Exhibit 7 (e), dated 20th October 1899, 

D 
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ve Oriental purporting, to -be a declaration ede by the sister: of ‘the pssuted 


vernment 


Security Life that “ he was born on or about the end of the month of Adi, Tamil 


Assurance - 


_ year. Sarvari, corresponding to August 1840.” The evidence that 


it is æ statement made by'the sister since deceased is very nieagre. 


It is in-the Fnglish language and she affixes her mark'to it in the 


presence of the Magistrate. A statement as toghe age ofa mem- 
ber of a family, made by his sister, is no doubt admissible after 
her death under section 82, Cl. 5 of the Avidence Act, illustration 
(e) and Ramachandra Dutt v. Jogeswar Narain Deo (I. L. R. 20, 
0.758). The principle of ‘the decision in my opinion is that the 
time of one’s birth relates tə the commencement of one’s relation- 
ship by blood, and a statement, therefore, of one’s age made by a 
deceased person having special means of knowledge relates to the 
existence of such relationship within the meaning of section 82, 
Cl. (6). Even assuming that the statement can be regarded as 
one made by the sister, it can hardly carry any weight though 
technically it may be admissible in evidence. It is true it was not 
made after the question in‘dispute was raised, but it was made at 
the instance of the plaintiff by his paternal aunt for the express 
purpose of furnishing the company with proof that the age as given 
-by the assured was correct, thereby securing to her nephew, the 
plaintiff, the payment of the amount. There is also internal eyi- 
dence in the statement casting great suspicion on the declaration, 


-She states that she-remembers the date of her brother’s birth since 


he wasa child three days old when her mother’s younger sister 
died. - Her.mother’s sister must have been married into a different 
family, and itis strange that she fixes the almost exact time of her 
younger brother’s birth by associating it with her aunt’s death 
without at all disclosing how she remembers that her aunt died in 
the year Sarvari at the end of the month of Adi. Another cir- 
cumstance which casts grave suspicion is the non-production of 
the assured’s horoscope.. If, as the assured stated in-the proposal 
form, he knew the exact date:of his birth, it is pabeopeye that-he 
would have had no: horoscope. 


` The so-called solemn ‘declarations ‘made by certain other per- 
sotts also, at the game time a&'the siétér’s, as to the age of the ås- 
sured and which alo have ‘been marked as exhibits in the case are 
oft value whatevef and are Clearly inadmissible in evidence sa 
the déclurants are alive and some of them in-fact have been ex- 
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amined as witnesses in the case,. They can only be nsed in cross- The Orlenbél 
examination (under Section 145 of the Evidence Act) for the pur- Secatity Life 
pose of. contradicting the witness, but they cannot be used to oor- mirai 
roborate the testimony of the witnees as the statements were not Limited 


made before any authority legally competent to investigate the Narasimha 
fact declared ee 156 of the Evidence Act). onafty: 


— 


Bhashyam - 


Turning now to the evidence adduced on behalf of the defond- Alyangar, J. 
ants as to the age of the assured, I have already adverted to Hx- 
‘hibits 21, 2,4 and 8. There is no reason whatever to distrust the 
slatamants therein made by the assured as to his age, and accord- 
ing to those statements he understated hia age to the company, by 
about 8 years. The oral evidence adduced on behalf of the defend- 
‘ante “except that of one witness, is not entitled to any weight. But 
Tattach some weight to the evidence of Sundarachari., He is the 

" aaenred’s first cousin and he swears that his age ia 65 and that the 
sasured was his senior in age by one year. He deposes that the 
deceased WAS treated and respected as his senior in age, and that 
‘on occasions of ceremonies the villagers “treated me as the younger.” 
` If the witness was 65 when he was examined as a witness in this 
case in November 1900, he must have been about 62 years of age 
in August 1898 and the assured therefore, according to the evi- 
` dence of this witness, must have been about 68 at that time. 


For the foregoing reasons I am clearly of opinion that the 
plaintiff has not proved that the age given by the assured was coor- 
_ rect, but that on the contrary the defendants have established by 
„reliable evidence that the assured hag understated his age by 
_about 8 or 4 years. Even if the warranty as to age were not an 
absolnte one bnt only a warranty as to the assured’s belief of his 
, ago, I agree that there has been s breach of even this as 
warranty. 
I shall now. beiefly advert to two other contentions raixed on 
behalf of the appellant, It was strenuously argued that the policy 
was rendered void by reason of the assured not having siluded ‘in 
the personal statement to the fact of two of his sisters having 
- predeceased him. No allusion whatever was made to this either in, 
` the original or in the supplemental written statement. During the 

trial of the suit the plaintiff as his 1st witness stated in his examin- 
ation-in-chief that the assured hed three sjsters, Several days after 
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the plaintif gave hia evidence and closed his case, the defendante’ 
conuse) after he had examined 16 witnesses for the defence applied 
to the learned Judge to raise an additional issne as tô “ whether 
the policy was obtained by means of misrepresentation by the sup- 
preasjon of the fagta of the deaths of two sisters, their ages and the 
diseases they died of,’ The learned Judge dechneg to frame this 


' additional issue. The legrned counsel for the appellant urges that 


the additional issue applied for ought to have been framed and that 
he should now be allowed to raise the same as it only raises a pure 
question of Jaw. The argument that the issue applied for is a pure 
question of law is, in my opinion, based upon misapprehension. 
It essentially raises an igsue of fact or, at any rate a mixed issue of 
law and fact. The matter stands thus—the 10th question in the 
personal statement has reference to this. ‘The Ist part (a) of the 
question is “ have your brothers and sisters been healthy ?” Answer 
-“ ye:”; the 2nd part (b) “ How many are now living and at what 
ages?” Answer “one sister at 88 years of age”; the 8rd part (e) “If 
any died, of what diseases and at what ages did they die?” Answer 
“ brother died at 77 years of age.” The plaintiffat the very outset of 
his examination-in-chief stated that the assured had three sisters, 
two of whom therefore must have been dead at the date of the per- 
sonal statement. It is contended that the non-disclosnre of the 
death of those two sistera in the answer to the tenth question is a 
breach of the warranty contained in the 3rd clause of the declara- 
tion Exhibit 1 (a). I am clearly of opinion that the answers to this 
question which does not relate to the assured’s habits, constitution 
and general state of health, are not within the purview of the 8rd 
clausa. The learned counsel says that as the question concerns the 
health of the assured’s sisters, their longevity and the diseases they 
died of, it relates to the constitution and general state of health of 
the assured himself. This is placing a strained and rather fanciful 
interpretation upon the expression f the constitution and genera} 
state of health” of the assured. Even if the clause had been differ- 
ently worded so as to admit of the above interpretation, I should not, 
having regard to the use of the word in the olause ang-to the rather 
confused manner ip which the three parts of question 10 are framed, 


* be prepared to hold that there was a breach of warranty unless the 


assured intentionally concealed the existence and death ‘of the 
two sisters. It is clear that neither in the first nor in the second 
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clause ef the declaration is there The Oriental 
re any warranty in respect of this. pera 


and, fin my opinion, if the issue applied for be framed, the finding Boourity Tito 
thereon will depend upon the second portion of the provisoin the TE 
operative part of the policy, vis., that the policy shall be void if Hmited R 
the assurance shall have been obtained through any misrepresenta- Narasimha 
tion, concealment *oržuntrne averment'whatsoever. Whether the Chary,. 
answer to question toi in so far as it relates to the two sisters is to Bhashja eny 
be regarded a3 a misrepresentation, or a concealment or an untrue pee 
averment, is immaterial, for the contract of insurance would have 

been. vitiated only if the misrepresentation, concealment or untrue 

averment was such as to have influenced the insurers in accepting 

the risk or at any rate in accepting it at the premium agreed u 

There isa marked difference between the first part of the proviso 

which operates as & warranty of the statements and allegations 

contained in the declaration and the second part of the proviso 

which relates to any misrepresentation, concealinent or untrue aver- 

ment by means whereof the assurance has been obtained. Unless 

therefore the misrepresentation, concealment or untrue avermeént 

was in respect of a material particular, the policy will not be vitiated 

(London Assurance v. Mansel, L. R. 11 Dh. D. p. 868.) If neither 

of the two sisters,therefore, died very young or of any disease which 

may be regarded as hereditary, the concealment will be perfectly 
immaterial as it would not have affected either the acceptance of 

the risk or the rate of premium. The issue applied for, if framed, 

will necessarily involve an investigation into the ages of the two 

sisters at the time of their death and the diseases they died of. 

The learned Judge therefore rightly declined to frame the addition- 

al issue, especially as the application was made at a a) late stage 

during the trial of the suit. 


The last contention was that the learned Judge excluded from 
evidence certain copies of medical preacriptions which would go to 
establish that Dr. Varadappa was the medical attendant of the 
assured and that the assured had suffered for some years from vari- 
ous diseases including dropsy. The original prescription not having 
Leen produced though all possible steps were taken by the de- 
fendants, for their production in Court, secondary evidence of the + 
same was admissible. Doctor Varadappa Naidu when examined 
as a witness for the defence stated that he did not remember the 


Gorernment 
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The Oriental assured and that he did not know if he had ever- attended . upon 


Beoarlty Lite him, Exhibits 11 (d), 11 (6) 1 (f) which extend from .the 18th to 
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the 18th February 1894 were originally admitted ‘in evidence 
under the-impression that they were originals ; But they were sub- 
sequently rejected when it was found that they were only copies. 
They have not been proved as copies nor has itsbeen proved that 
the signature on the originals from which they were copied was the 
signature of Doctor Varadappa. Evon if the defendants were now 
to be allowed to adduce such evidences, it will only go to show that 
for lesa than a week in 1894 the assured consulted Dr. Varadappa 
and obtained prescriptions from him, Exhibits 81(a), 81(b), 81(c), 
31(d) place it beyond reasonable doubt that Venkatachari refer- 
red to in the prescriptions 11 (d) to 11 (f) is the assured. Judging 
from ‘the contents of these prescriptions, the ailment for which 
they were given does not seem to be a serious one. The fact that 
the asanred thus consulted Dr. Varadappa would not make him his 
medical attendant within the meammg of the question put to the 
assured in the proposal form and in the personal statement. 


Our attention was also drawn tocopies of several other pre- 
goriptions which stand in the name of one Venkatachari in 1894, 
1896, 1897, 1898 and 1829, and particularly to a prescription, dated 
28rd November 1897, which itis alleged is a prescription for dropsy. 
There is nothing whatever to identify the Venkatachari mentioned 
in these prescriptions with the asaured. On the contrary the omis- 
sion in these prescriptions to associate the name of the assured,-as 
is done in the prescriptions 11 (d) to 1! (f), and to debit the plain- 
tiff with the costa of these preecriptions is significant. ‘I may also 
observe that prescriptions in themselves will not prove that the per- 
son for whom they were given suffered from diséasés for which 
such prescriptions are usually given. If the fact to be proved is 
not simply that the assured had a medical attendant but that he 
was suffering from any disease, that will have to be proved by 
examining the medical attendant who gave the presoriptions, which 
he may of course use for the purpose of refreshing his memory. 


The only breach of warranty therefore which has been estab- 
lished in the case, is the statement of the assured as to his age 


‘and the plaintiff’s snit fails only on that ground. 
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I do not think he is entitled under section 65 of the Contract The Orieutal 
Act to a refund of the premia paid on the policy during the life- mbes Arn 
time of the assured. Section 65 can apply only to cases in which At*arence © 


the agreement is discovered to be void or the contract becomes void Lite . 
at law for any of the reasons specified in the Contract Act. Neither Manns 
that section nor sbction 64 applies to cases in which there is a Charty 
stipulation that by reason of a breach of warranty by one of the 
parties to the contract the other party shall bè discharged from 
the performance of his part of the contract. . 

Solicitors for the appellants: Short and Roll. 


Solicitors for the respondents: Branson and Branson. 
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The Court delivered the following 

JUDGMENTS :—Bhashyam Atyengar, J. —The question and 
the only question which arises in this second appeal is whether, 
under the Mitakshara Law a divided brother of å Sudra A, who 
died without leaving legitimate male issue is éntitled to succeed ta 


` A’s estate in preference to A’s grandeoh, the legitimate son of A’s 


predeçeased illegitimate son. Neither side relife upon any usage 
or custom having the force of law and the question has to be 
decided as an abstract question of Hindu Law. There is no direot 
authority, either in the Hindu Law texts or in judicial decisions, 
applicable to the case. The question, therefore, has to be an- 
swered with reference to established principles and the analogies 
which have heretofore prevailed- in like cases. 

The author of the Mitakshara defines the rights of an illegiti- 
mate son in Ch. I, Section-12. He lays down that a son begotten 
by a Sudra on a female slave can be given a share by the- father’s 
choice ; but that after the death of the father leaving. legitimate 
male issue, they must allow their illegitimate brother half a share, 
But if the father died without leaving legitimate male issue but 
leaving a daughter or daughter’s son, the illegitimate son takes 
half a share along with the daughter or daughter's son as the 
case may be. Butin default ofa daughter or daughter's son the 
illegitimate son takes the whole estate. 

The rights of an illegitimate son in the paternal estate when 
the father has died a separated house-holder have now been 
clearly defined by judicial decjsions. If the father left legitimate 
sons the illegitimate son is a co-sharer with them, the extent of his 
share being one-half of what it would be if he were a legitimate 
son ; and he can enforce a.partition of his share (Thangam Psilai v. 
Kuppa Pilas, LL. R. 12 M. 401 and Karuppanna Chetti v. Bulo- 
kam. Ghetti, I. L-R., 28 M. 16), though, he cannot, like a legitimate 
son, claim a share as against his father, during the father’s lifetime, 
even in respect ofanvestral property. If the father left a widow, 
daughter or daughter’s son but no legitimate male issue, the 
illegitimate son succeeds as & oo-heir with the widow, daughter or 
daughters son as the case may be, and as sole heir; in default 
of any other Heir down to adaughter’s son. Itis also tolerably well 
established that an illegitimate son though he may succeed as heir 
to his paternal and maternal estate, has no claim to inherit to 
collaterals Shoma Shankar Rajendra Varere v, Rajosarswamms 
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Jangam, I.L.R., 21A, 99; Krishnayyan v. Muthusams, I. L. R., 7 Ramalinga 
M. 407.The point chiefly argued on behalf of the appellant is that Kuppan 
inasmuch sa the illegitimate son of his divided brother predecea- arani 
sod the father god had no right to enforce partition against the sak. 
father, his son the respondent cannot claim under his father and that aiyaonse, 5, 
therefore he, the appellant, is entitled to succeed to his brother’s heir $ 
and that the respondent as the grandson by an illegitimate son can- 

not claiin directly as the heir of his grandfather. In support of 

this contention reliance is chiefly placed upon the decisions of fhis 

œ art that un illegitimate son has no claim by survivorship against 

the undivided oo-parcerners of his father and therefore cannot sue 

them for a partition after the death of his father (Krtshnayyan v. 
Muthusams, I. L R., 7M. 407; Ranaji v. Kandojt, I. L. R., 8 M. 

557 ; Parvati v. Trumalus, l. L. B., 10 M, 884), The effect of these 
decisions is that it is only when the father dies a separated house- 

holder that an illegitimate son is entitled to inherit to his separate 

estate, but that when the father dies an ‘avibhakta’ (undivided 

from his brothers or other collaterals) he is entitled only to main- 
tenance. The principle of these decisions is explained as follows» 

in Thangam Pilas v. Suppa Pilas, I. L, R, 12 M., 401,):—* But 

these decisions proceeded on the view thathe had no claim by sur- 
vivorship against his fathers co-parceners by jus representaiionis 

and that he was neither a co-heir with his father, nor a sapinda in 

relation to his father’s co-parceners.” I may bere refer to a subse- 

quent decision of tho Privy Council (Jogendra Bhupals v. Nitiya- 

nanda Mun Singh, L. R. 17, I. A. 128 ; Jogendre Bhupati Huro- 
chandra Mahapatra v. Nityanand Man Singh, I. I. R, 18 C. 151) 

wherein it is distinctly laid down, following the decision of the 
Bombay High Courtin Sadu v. Bavza, (I. L. R., 4 B. 87) and 
affirming the decision of the Calcutta High Court (Jogendro Bhu- 

puti v. Nityananda Man Singh, L L. B., 11 O. 702) that though an 
illegitimate son acquires no right by birth, in the same way as 

a legitimate son, and therefore cannot claim a share aa against 

hia father, yet that on the death of the father the legitimate 

and illegitimate sons hold the property as members of a joint Hindu 

family with right of survivorship and that on the death of either 
without male issue the eurvivor takes the entire estate. If the, 
legitimate son dies without male issue, the illegitimate son becomes 

entitled to the whole estate. If the illegitimate son predecease the 
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legitimate son, leaving male issue,and the legitimate son afterwards 


. ‘dies without leaving male issne, the whole property will devolve by 


‘Atyangar, J. 


survivorship on the issue of the illegitimate son. “THis must be 
‘the necessary tesult if, as Affirmed by the Privy Ctancil, the legiti- 
mate and illegitimate suns, on the death of the father, hold thp 
‘family property as members òf a joint family. » 


This decision in no way affecta the course Of decisions inthis 
Presidency as to the rights of illegitimate sons in the separate 
estate of their father and inasmuch as the appellant's brother died 
a separated householder and the appellant claims only as his divi- 
ded brother, it is unnecessary to consider whether the decisions of 
this court (reported in L L-R. 7 M., 407; 8 M.557 and 10 M, 884) 
above referred $o are in any way affected,and if so to what extent, 
by this decision of the Privy Council. 


Assuming as explained in'Thangam Pillatv. Suppa Pilli, I L, 
"R. 12°M. 401, that, by reason of his illegitimacy, an illegitimate son 
cannot claim his father’s share as against his father’s coparceuer by 
jusreprerentationss that principle will not.be applicable to a 
legitimate son representing his father though the father was 
‘the - illegitimate son of the grandfather. If a Sudra dies, 
‘leaving a legitimate son and grandson or great-grand-on by a 


- predeceased illegitimate son can it be contended that the legitimate 


gon ia not bound to allow half a share to theson or gtaudson of his 
deceased illegitimate brother just as he would’ be if tlo illegitimate 
son didnot predecease the father? If the grandson, as representing 
‘hia father, though not claiming under him, would be entitled as 
against his uncle iò claim his father’s share, it can hardly be main- 


‘tained, though his father predeceased the grand-father, that ha 


cannot claim the grand-fathor’s estate as against the grandfather's 
dividud’ brother. An illegitimate son’s right of inheritance to his 
‘father’s property or'at least to a part of it, is not contingent bat 


‘absolute asin the oase of a legitimate son, since if he bas legitimate 


half-brothers or other heirs of his father down to a daughter’s son, 


‘he gets a-half share and in the absence of such heir, the whdle 
‘ estate., The Sudra’s illegnimate son is, therefore, ina position more 


anslagous to that of a legitimate son than to that of other relations 


Whose rig ht of inheritance is liable to obstruction, The principles, 
- therefore; applicable to’ the succession of sons and grandsons bf 


i 
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legitimate song may by analogy be applied to the sons and grand- Ramalings: 
sons of an illegitimate son vtz , that they should be considered capable Soppaa 


of represđntjng the illegitimate son and in case. he dies before his a 
father, of takiug the share which would have fallen to him,ifhe —— 


had not so died. This is the view maintained by Messrs. West and rela e 
Butlerin their trehtise on Hinda law (8rd Edn. pn. 72, 82, 83, 890) 
and also by Dr. Joby in his work on Hindu Law (pp. 185, 186) and 
I fully concur in that opinion. The expression legitimate son’ (i. e. 
son of a wedded wife) in the text of Mitakshar.. whioh entitles an 
legitimate son to half a share when there are legitimate sons, evi- 
dently includes a grandson and great-grandson and similarly the 
expression illegitimate son, (t.6. a son begotten by a Sudra ona 
female slave) occurring inthe same tenet, applies not only to the 
illegitimate son, but also to the grandson and great-grandson by 
the illegitimate son, at any rate,when they-are his legitimate descend- 
ants. It may be doubtful whether the illegitimate issue of the 
illegitimate gon can on the principle of jus-representationss repre- 
sent the illegitimate son, if before the inheritance opened, the latter 
predeceased his father. Butit is unnecessary to consider that 
question as the respondent is the legitimate son of his father. 

In my opinion, therefore, the second appeal fails and should be 
dismissed with costs. 

Benson, J :—I concur. 





IN THH HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Davies and Mr. Justice. Benson, 


Ramasami Chetti and another .. . Appellante. * 
(Defendante). 
v. 
Paraman Ghetti KS i .. Respondent, 
(Plaintiff). 


Ejectment, suit eee aie Raley Act, S. 9—P ossessory swit—Reliaf to plain- Bamssami 
tuf on proof of Possession. 

When a plaintiff. brings-a sult in ejectment on the allegation of superior title, on 
the court should not treat the suit as one brought under 8. 9 of the Specific Belief Ohetti, 
dot and give a decree to the plaintiff on proof of possession within six months of 
suit, and so drive the defendant to a regular snit to establish his title. The court 
should go into the question of title and decide for the defendant if. his. title was , 
sgporior. 


BA. No, 808 of 1900. 25th October 101 








Paraman 
Chetti. 


404, THE MADHAS LAW JOUBNAL RHPORTS. [voL xr. 


Second Appeal from the decreo of the District Court of 
Madara in A. S. No. 292 of 1899 presented against thd decreo 
of the Court of the District Munsif of Periakulam in Q. Bal No. 90 
of 1899. . 


T. V. Seshagiri Asyar for P. 8. Sivasawm} Aiyar for Appele 
lanta. - .- , : 


K. Srinivasa Atyengar for Respondent. 
The Court delivered the following 


` JUDGMENT :—Tho plaintiff brought this anit to recover pos- 
session of the plaint lands with mesne profits from defendants alleg- 
ing that he had purchased the lands from the former owners and’ 
had been unlawfully ousted from them by the defendants. 


Tho defendants denied that plaintiff had any title to the land - 
or any possession. They denied the alleged trespass and alleged 
that they had themselves been in possession for many years and had 
a title to the lands. 


Issuea were framed on these allegations and were all found in 
plaintiff's favour by the District Munsif who accordingly gave 
plaintiff a decree for possession and for past and future meme profits. 


On appeal the District Judge found that plaintiff had failed to 
prove a valid purchase from the former owners, but had shown that 
he had been dispossessed otherwise than by due course of law by tho 
defendants, within six months prior to the institution of the suit. He 
therefore confirmed the decree of the District Munsif so far as it 
restored plaintiff to possession and awarded him mesne profite, but 
he reversed it, so far as it established plaintiff's title, and dismissed 
the plaintiff’s suit in that respect. The defendants appeal. We 
think that the second appeal is well founded. The suit, as laid 
by the plaintiff, is a suit in ejectment, and is founded on plaintiff’s 
title. It is not a suit brought under the special provisions of section 
9of the Specific Relief Act. The plaintiff might, no doubt, have 
brought his suit to recover possession under that provision of law, 
and had he done go he would have been entitled to a decree for 
possession on proof of hie unlawful dispossession by the defendants 
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within six months of the institution of thesuit, andthe defend- Banjsami 
ants vould not have been allowed to plead a superior titlo, v, 
The question of title would have been immaterial, and no appeal erie 
could have been brought against any. order or decree made in 
the suit. But the plaintiff did not bring his suit under that section. 
He based his snit'on his superior title. The defendants denied that 
title, and set up their own title, and we think that the issues thus 
raised between the parties should have been tried by the District 
Judge. We do not think that he onght to have regarded the suit 
partly asa suit under section 9 of the Act and partly as a suit based 
on plaintiff's title. To do so must, in our opinion, lead to inconve- 
nience and inconsistency. Ina suit under section 9,no question as 
to title on either side can be raised and noappealis allowed. Ina 
suit based on plaintiffs title, the title on both sides may be gone into 
and the decision of the Original Court is open to appeal and second 
appeal, Inthe present suit the District Judge has, indeed, gone 
` into the plaintiff’s title and given a decision against it, but 
has given no decision as to the defendant’s title. The plaintiff 
and the defendants by their pleadings raised the question of 
the defendante’ title, and if it is a good title, we can see 
no reason why the defendants should not have it established 
in this guit instead of being driven to another suit to do so. No 
doubt the District Judge’s treatment of the case is in accordance 
with the law as laid down in Ram Harkh Rat v Shnodthal 
Joti, I, L. R. 15 A. 884, but with great respect for the learned 
Judges who decided that case we are, forthe reasons stated 
by us, unable to follow it. We may add that the District Judge 
has decided against the validity of the plaintiff's title by purchase 
on the ground apparently that there was no delivery of the land to ` 
plaintiff by his vendors, but, it is not easy to reconcile this view with 
plaintiff’s possession and dispossession in 1897 as found by the 
District Judge. 

We must set aside the decree of the District Judge and 
remand the appeal for decision in accordance with law. 

Ooste in this second appeal and in the lower appellate Court 
will be provided for in thé fresh decree of the lower appellato 
Court. . 


* Remasam! 
Kichiiappa 
Naick 


v 
Ramanujam 
Pillai. 
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IN THE HIGH COURT. OF JUDIOATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Boddgmt 


Present :—Sir Charles Arnold White, Chief Justice, and Mr. 
Justice Moore.tt 


Ramasami Kichilappa Naick and others ; . Appellants.* 


v. (Defendants). 
Ramanojam Pillai .. : Respondent: 
(Plaintif). 


Limitation Act, S. 5—Delay in appeal— Dismissal of Kurnam--—Gest— Haferenca to 
Revenus Courts —Procesdings.1n Revenue Courts— A ppeal—Delay— Discretion io” 
excuse —Duty of Appellate Court. 

A Zemindarl Kurnam ais:ulseed by the Zemindar in 1898 applied for redress to 
tho Revenuo anthorities in 1894. Having been referred to a civil swt, he fled this 
suit for a declaration of his right.to.the office and for recovery of its emoluments in 
the District Munsif's Court of Bator. On January: 29, 1898, the Munslf dismissed 
the suit as he was of opinion that Act IT cf 1804 oustod the jurisdiction of Oivil 
Courts, The plaintiff obtained a copy of the judgment on February 18, and moved 
the Deputy Collector on March 6 The petition having been rejected on Jone 18, 
he-appealed to the Collector on July 25; copy of the order rejecting -his petition 
having-been furnished to.him.on. the: ithu This appeal was rejected on: ihe 25th 
November. A copy of this-order, he. obtained on December 7, and tle. records 
were returned to him on the 25th, Now he preferred an appeel to the Distriot 
Court against the order of the Munsif dated January 29, on the áth January 1809. 
The Bubordinate Judge of ‘Tinnevelly who heard tho appeal exoused the delay on 
the-ground that the appellant wes misled ‘by the District Munsif and -had:-lost:tine 
by trying to follow his advice. Bothe did not consider the delay. between: Novem- 
her 25, 1898, and January 4, 1890, in. filing the appeal. 

” Held by the Court (Benson, J., dissenting) that the dolay was inetousible ka 
the appeal was barred by limitation. 

An appellate tribunal should 'not iùterfore with the discretion of the lower 
Court where ib has-been exercised judiciallt after a consideration of all the facts. 
But where, as in this case, facts having n material bearing. on the exercise- of dis- 
cretion have not been considered, tho exercise of discretion is Jaalaan maaan 
and ahould be corrected. 

Second appeal fromthe decree of the Oourt of the Addi- 

tional Subordinate Judge of Tinnevelly in A. 8. No. 192 


of 1899 ‘presented against the decree of the Court of- the District 
Munsif of Satur in O. 8: No. 101 of 1896. 


C. Ramachandra Rao Saheb, V. C. Seshachariar and R. Kup- 
puswams Asyar for appellants. : 





* §. A. No. 444 of 1900. 18th October 1901. - 
+ 7th October 1901. 


+t 18th October 1901. 
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P., S. Sivaswamy diyar for'V. O. Desthachariar for respon- Bamasami 
‘dert. ` l ST 


. Y. 
Second appeal first coming on for hearing before Mr. Jastice pia am 
Benson and Mr. cess Boddam, their Lordships delivered the Benon de 


following 


JUDGMENTS*— Benson, J. The first ground of second appeal 
taken before us is that the Subordinate Judge onght not to 
have admitted the appeal to him under section 5 of the Limitation 
Act. 


In 1898 the plaintiff was dismissed by the Zemindar (1st 
defendant) from his office of Karnam in his Zemindari. In 1894 
he endeavoured to establish his right to the office before the 
‘Deputy Collector and the: Oollector, but he was referred by 
them-to the Civil Uourts. He accordingly 'filed the presont 
suit for a:deblaration and for recovery of the office and of 
the emoluments of the office before the District Munsif who dis. 
_ missel the snit on 29th January 1898 on the ground that section 8 

of Madras Act LI of 1894 vusted his jurisdiction. The plaintiff 
applied for copy of jadgment and decree on the same day, and 
copies were dblivered to him on 18th February. Agreeably to 
Att II of 1894, on which the- District -Mansif relied, the plaintiff 
moved the Deputy Colleotor on 5th March 1898, and his petition 
was rejected on 18th Jane. The plaintiff got copy of that order 
on 14th Jaly and appealed to the Collector on 25th-July. ‘The 
Oollector rejected the appeal on 25th November. He obtained copy 
of the Oollector’s order on 7th December and the return of records 
on 28th December. These dates are not disputed. ‘The plaintif 
presented this appeal to the District Court on 4th January 1899, 
After stating the facts as above, the Subordinate dud,e expressed 
his- belief that the proceedings taken by the plaintiff betore the 
Deputy Collector and Oollector were taken bona fide, and that bis 
fuilare to appeal against the District Munsif’s order within tho time 
wllowed by law was in consequence of his pursuing the remédy 
“pointed ont by the District Munsif as the proper remedy, ‘The 
Subordinate Judge found that under the ciroumstances there was , 
sufficient cause shown for admitting theappesl, and the first ques- 
tion for onr decision is whether we ought im second appeal to-set 


ES; 


- 


Ramasami 
Kichilappe 
Knick 


v. 
Bamnnajam 
Pillai. 





hd 
Benson, J. ` 


408 THE MADRAS LAW JOUBNAL BEPOETS, [Yon. XI. 


aside that finding and dismiss the plaintiff's appeal to the Subordi- 
nate Judge. 1 do not think that we onght. It will be, seen that 
the case isa somewhat peouliar one. The Revenue’ ‘Courts had 
referred the plaintiff to the Civil Courts and whem plaintiff sued in 
the Civil Court, the District Munsif declined jugsdiction. In this 


’ the District Munsif was wrong, as pointed out by the Subordinate 


Judge. However, the plaintiff, acting on the guling of the District 
Munsif, again applied to the Revenue Courts and on the 25th No- 
vember 1898, the Collector referred the plaintiff again to the Civil 
Court. The plaintiff obtained a copy of the Collector’s order on 
the 7th December, and filed his appeal against the District Munsif’s 
order in less than a month after that date notwithstanding the 
intervention of the Ohristmas holidays. 


This Court has always shown an inclination to construe section 


‘5 liberally. The High Court of Bombay (Sitaram Paraji y. Nim- 


bavalad Harishat, I. L. R., 12 B., 820) has no doubt held that a 
mistake of law is not a “sufficient cause’ within the meaning of 


section and Mahmood, J. concurred in that opinion in the case 


reported in Becht v. Ahsan-Ullah Khan, I. L, R., 12 A., 461, bat” 
this Court (following a Calcutta case, Huro Chunder Roy v. Surna- 
moyi, I. L. R., 18 O., 266) has expressly held that, under certain 
circumstances, a mistake of law may be sufficient and that “ the true 
rule is, whether under the special circumstances of each case, the 
appellant acted under an honest though mistaken, belief formed with 
due care and attention. Section 14 of the Limitation Act indicates 


‘that the Legislature intended to show indulgence to a party acting 


bona fide under a mistake”. (Krishna v. Chathappan, I. L. R., 18 
M., 269), Itis, I think, clear that up to the 25th November the 
plaintiff was pursuing the remedy indicated to him by the District 
Munsif with diligence and bonafides. It is, however, contended 
that after the Collector’s order of the 25th November, the plaintiff 
ought at once to have filed his appeal against the decree of the 
District Munsif, and that there was no need for him to get a copy 
of the Collectors order of the return of the records from the 
Collector before doing so, If the appellant had been appealing 


i against the order of the Collector, he would have been entitled, as of 


strict right under section 12 of the Act, to deduct the time requisite 
for obtaining a copy of that order. He was not, however, appeal- 
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ing against that order, and it was therefore not necassary for him eo 
_ to get’a copy of that order, but considering the conflict between Naiok "S 

the various authorities and the real difficulty surrounding the Ramanuj RE 
question, it seems to me thatit was a natnral and reasomible thing Pillai. 

for the plaintiff to arm himself with these papers before seeking Benson. J. ° 
“further legal aiio. and filing his appeal. It must be observed that 

there is a wide distinction between the law of limitation in respect 

of suits and in respect of appesls. In the case of theformer, the 

rules are rigid and are laid down with exactness, nothing being left 

to the discretion of the Court. But in the case of appeals, section 5 

gives the Court a discretion to admit the appeal after the prescribed 

time if the appellant “ satisfies the Court that he had sufficient cause 

for not presenting the appeal’ within the prescribed period. 
“Sufficient cause” is evidently something more than “legally suffi- 

cient” or “sufficient according to the rules laid down in the law of 
limitation”; for if any case fell within these rules it would be 
governed thereby as in the case of suits, and there would be no 

scope for the application of section 5. “ Sufficient cause” seems to 

mean not only those circumstances (such as the Courts being closed, 

or time being spent in obtaining copies, or the party being a minor 

or insane) which the law expressly recognises as extending the time 

but also such circumstances as are not expressly recognized but 

which may appear to the Court to be reasonable, looking to all the 

facts of the case. In the case already referred to (I. L. R. 18 

M., .269) the late Chief Justice and Muthusams Iyer, J. construed 

the section in these words: “ We think that section 5 gives the 

Courts a discretion which in respect of jurisdiction is to be exercised 

in the way in which judicial power and discretion ought to be 
exercised upon principles whioh are well understood; the words 


“sufficient cause” receiving a liberal construction so as to advance 
substantial justice when no neligence nor inaction nor want of bona- 
fides ia imputed to the appellant.” I do not think that in this case 
negligence or inaction or want of bonafides can fairly be imputed 
to the appellant, and substantial justice undoubtedly requires that 
the District Munsif’s order should be reversed. Moreover, this 
matter comes before us in second appeal and in my judgment, we 
ought not to set aside the decision of the Court below in a matter 
within its discretion, unless it has failed to exercise any discretion 
at all, or has exercised it in a manner that is clearly wrong. 
r 


Ramesami 


Kiobflappa | 


Maiok 
Y, 


Bamanujam 


Pilal. 


* Benson. J. 


» $10 - THE MADBEAS LAW JOUENAL RWPORTS. [vou, XI. 


This was well laid down by Mahmood, J., in the case reported in 
Becht v. Ahsan-Ullah Khan, I. L. R., 12 A., 485, and his judgment 
was concurred in by the Full Bench. Dealing with the yefy question 
now before us as to section 5 he said: “This, then, is the exact 
scope of the rule laid down by the learned Chief Justice in that 
case; it does nut repudiate the jurisdiction of tHe second appellate 
Court to interfere, but points ont that, whon discretion has been 
actually exercised, it must not, upon light gfounds and in the ab- 
sence of strong reasons, be disturbed iu appesl. In the principle 
thus expressed I fnlly concur, because, in matters of this kind, as 
indeed in matters of conclusions on the weight of evidence, the 
appellate Court should always act cautiously and not disturb find- 
ings of the lower Court, unless it is absolutely satisfied that the 
conclusions at which the lower Court arrived were erroneous”. 

It has been suggested that the Subordinate Judge did not 
exercise & resl disoretion or bring his nuud to beer on the interval 
between the Collector’s order on the 25th November and the filing 
of the appeal on the 4th January, bat I do not think that this plea 
can be sustained. He refers to the plaintiff getting the copy of 
the Collector’s order on the 7th December and the return of the 
records on the 28th December; and Ido not think that, in the 
face of this, we have any ground for saying that he did not apply 
his mind to this interval as well as to the time before the 25th 
November. : In this case, I would ndopt the words used in another 
case under this same section 5, reported in Parvati v. Ganpati I.L. 
R., 28 B. 518, and say that I cannot hold thatthe Subordinate Judge 
“ aoted capriciously or arbitrarily or notin accordance with the rules 
of reason or justice, or that he came to his decision without any pro- 
per legal material to support it, or that his discretion was not ex- 
ercised within the limits to which an honest man, competent to the 
discharge of his office, ought to confine himself, or that there was 
in fact, no real judgment exercised in the matter” The lower 
appellate Court exercised ita discretion so aa to advance substanti- 
al justice and I certainly cannot say that (to adopt the test of the 
Allahabad High Court already quoted) I am “ absolutely satisfied 
that the conclusions at which it arrived were erroneous”. I would 
therefore in this second appeal decline to interfere with the Sub- 
ordinate Judge’s discretion in having admitted the appeal. 
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As regards the secon! question, viz., in what Court doda the Ramasam!. 
plaintiffs suit lie, I am of opinion that the Subordinate Judge has Balok 
taken the’cqrrect view. The suit is one under Section 11 of acia tas 
Regulation XXV, of 1802. That Regulation was in force until Pillai. — 
the notification of Government was issued in 1807 bringing Act IL Benson J. ° 
of 1894 into for The present suit, which was filed in 1896, 
therefore, was not brought under Act II of 1894 or Act III of 
1895 ; and the Dishict Munsif was wrong in supposing that his 
jurisdiction was ousted by Act IT of 1804. 


I would therefore dismise this second appeal with costs. 


Boddam, J.:—In this second appeal two questions were rais- 
od before us by the appellants :— i 


1. Whether the appeal was rightly admitted, and 


2. Whether the Subordinate Judge was right in holding that 
the District Munaif had no jurisdiction to hear the anit. 


Upon the second questidn we are agreed that the Subordinate 
Judge was right in holding that the District Munsif had no juris- 
diction to hear the suit as the suit was for satisfaction for wrongful 
dismissal under regulation XXV section 11, anid was not brought 
under regulation XXIX, section 7 as in Jagannatha Psilas v. Subb- 
araya Pillai l. L. R., 22 M., £40. So far, therefore, as this question is 
concerned, I agree that the appeal should be dismissed with costa. 


Upon the first question raised, I regret that I am unable to 
agroe with my learned colleague. The question turns upon the 
interpretation to be put upon sections 4and 5 of tho Limitation 
Act (Act XV of 1877) and more particularly upon the meaning of 
the 2nd clause of section 5. The material part of that clause is as 
follows— “ Any appeal may be admitted after the period of . 
limitation presoribed therefor when the appellant .. ... satisfies i 
the Court that he hid sufficient cause for not presenting the ap- 
- pæl. .. ..within such period”, The period allowed for an appeal 
under the Limitation Act ia 80 days. In this case the appeal was 
presented on the 4th January 1899 from a decree, dated the 20th 
January 1898. The question before us is whether the lower ap- 
pellate Court was 1ight—or rather was justified in the circumstances ° 
—in admitting the appeal under Section 5, 
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. The snit was to establish the appellant’s (the plaintiff’s) right 
to the office of Karnam from which he had been dismissed: by. the 
ist respondent (let defendant) in 1893, the 2nd respondent (2nd 
defendant) being appointed in his place. In 1894 the plaintiff 
brought his action before the Deputy Collector in the Revenue 
Court and in April 1894 his suit was dismissed god he was refer- 
red to a Civil Ovuurt. He appealed to the-Collector who dismissed 
his appeal and affirmed the decision of the Députy Collector. ,In 
February 1806 he brought his action in the Court of the District 
Munsif and on the 29th January 1898 the District Munsif, dismiss- 
ed his suit, holding that the Revenue Court was the proper tribu- 
nal. The appeal now in question is from this decree of the District 
Munsif. 

The plaintiff (though it was entirely unnecessary to do 80) 
applied at once fora copy of the District Munsif’s judgment and 


decree’ which he obtained on the 18th February and on the 5th - 


March he presented his petition to the Deputy Collector which was 
rejected on the 18th June. On the 14th July he gotacopy of 
that order and on the 22nd July appealed to-tle Collector. ‘The 
Collector dismissed his appeal on the 25th November. ` He obtain- 
ed a copy of the Collector’s order on the 7th December and the re- 
turn of the records on the 28th December On the 4th January 
1899 he presented his appeal to the District Court trom the decrée 
of the District Munsif, dated the 29th January 1898, 


In his jadgment in this appeal the Subordinate Judge says: 
“Tt appears to me Lhat the plaintiff lost his time in following the 
course pointed out by the District Munsifin his juodgment.and T 


-believe the proceedings he was taking before the Deputy Collector 


and the Oollector were. bona fide. Under the circumstances I find 
that sufficient cause was shown for admitting the appeal”. : 


The question now to be determined is w ether we can, or 
should, in the circumstances, interfere in second appsal, or whethet 
the facta justify us in holding that the Subordinate Judge has 
exercised his judicial discretion and whether there were any suff- 
cient legal materials to support this finding. I quite agree that it 
is right and proper that section 6 should be liberally interpreted. 
LL. B., 18 M., 269. I also agree that the mere fact that the Court 
above would have come toa different conclusion is no sufficient 
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ground per se for interference (I. L. R., 28 B., 518 and Fatima Ramammi - 
Begam*v Hansi I. L, R. 9A., 244 but this case has beon practically a i 
overruled, J. L. R., 12 A., 461). Theduty of the second appellate eens jie 
court and the interpretation of ection 5 of the Limitation Act has Pilia 

been lsid down in the judgment of Mahmood J., inthe Full goddam. J. ° 
Bench case reporfed in. LD. R, 124.,461. This case overrnles 

Fatima Begam v. Hansi I. L. R., 9 A., 244. The reference 

was by Edge C. J$ and Young J, because of "their doub's as 

to the accuracy of the ruling of this Court in” that case and 

Edge O. J., was a meniber of the Court in both oases. He says 

at page 492, with reference to I. L. R. 9 A ., 244: I need 

only say that [am now and have lung been satisfied that on the 

facts of that case Mr. Justice Oldfield and I ought to have given 

effect to the objection that the appeal when it was. admitted by 

the District Judge of Allahabad was improperly admitted, no suff- 

cient canse haying been made out for the delay”. In his judgment 

(with which all the other Judges agree) Mahmood, J., says: ” 

“Tt seems to me ...... .that it is the duty of the second ap- 

pellate Court to see whether the duty.. .cast upon the judge 

of the lower appellate Oourt has been properly discharged by him 

and to interfere if by a wrong, improper and judicially unsound 

exercise of discretion under section 5 of the Act he has admitted an 

appeal which was barred by limitation. To hold otherwise would 

be to confer an amount of finality and conclusiveness upon the adjudi- 

cations of Distriot Judges in this respect that the law could never 

have intended ; for the logical result of euch a view would be to 

‘paralyse the hands of this Court, even in a case where the lower 
‘appellate’ Court, by a grossly improper and unsound exercise of dir, 

cretion under section 5 of the Aot, had admitted and heard and 
determined an appeal which had, for a century or more, been barred 

by limitation. What would under such circumstances become of 

the laws of limitation which have justly been denominated as ‘ statu- 

tes of: repose’ ? I cannot but hold that the imperative requirements 
“of section 4 of the Limitation Act notonly justify us but require us 

as a Court of second appeal to satisfy ourselves whether the appel- 
‘late Court has properly applied the provisions of section 5 of that 
enactment and if the discretion has been wrongly exercised, to undo 

ita effect by interference in second appæl..” He then proceeds” 
.to-deal with the principles enunciated in the decision of the Court 
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in I.L. R, 9 A, 244 and says at page 485 :—“ according to my 

view of that case I should have held that the District Judge had 

exercised an improper discretion in admitting the appeal after limi- 

tation and I should, by my decree, have undone the effecta of | 
such wrong admission of the appeal.” 


I have quoted this judgment at some length ipoause it express-" 
es my view of the duty of this Court and of the proper mode of 
dealing with a case such as this. 


Turning now to the facts again :—Between the date of the 
decree appealed from (29th January 1898) and the petition to the 
Deputy Collector (5th March) 85 days elapsed and apart from 
Section 5, Limitation Act, the appesl was barred. The copies of 
the judgment and decree of the District Munsif were not necess- 
ary before the petition to the Revenue Court could have been put 
in, nor were they of any avail when it was putin, so the whole of 
that time was wasted and was not “lost...in tollowing the course 
pointed out by the District Munsiff in his judgment” and the fact 
that the proceeding were bona fide does not affect the question. 


Again if the whole time actually occupied in bona fide follow- 
ing the course pointed out by the District Munsif is deducted and 
the time up to 5th March is included.in that phrase, it only applies 
to the periods between the 29th January and the 27th November 
(even if the period from the 18th June, when his petition was rejected 
by the Deputy Collector, to the 25th July, when he appealed to the 
Collector—a period of 42 days—is to beincluded) atill the period 
from the 27th November 1898 to the 4th January 1899—a period of 
40 days -more than sufficient to bar the appeal—was allowed to 
elapse and I venture to think that it can hardly be suggested that 
this was caused by following the course suggested by the District 
Munsif, All that was the natural consequence of being misled end- 
ed on the 25th November 1898. The copy of the order of the. 
Collector was wholly unnecessary and quite useless on sn appeal 
from the Munsif’s judgment and I am strongly of opinion that 
though the Subordinate Judge mentions the fact and the date on 
which he obtained this copy, he did not apply his mind to the 
length of time that was allowed to pass after the appeal was dis- 
‘missed by the Collector and this appeal was entered and the utter 
futility of waiting to obtain a copy of the Collector’s order before 
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putting in the appeal; and if he did, I am of opinion that he has Remamm! 
not properly applied the provisions of Section 5. To my mind this a 
would be a judicially unsound exercise of discretion as the discre- Tamani 
tion would have been exercised wrongly and improperly—for there Pillai. 
was no proper legal material to support it— and therefore I think his Boddam. Ja 
. decision is contrary to law. I say I think he has not applied his mind to 
this period becauke he does not refer to it. The only reason he gives 
for admitting the appeal is that the appellant was misled and there- 
fore took proceedings in the Revenue Courts bona fide. All these 
proceedings ended on the 25th November 1898 and he says nothing 
about the period that elapsed subsequently. All that was done by 
the appellant after that date was unnecessary and quite foreign to, 
the appeal and the Subordinate Judge does not say anything which 
leads me to think that he intended to excuse it. Uf he did intend 
to excuse it, I think his decision is wrong and should be reversed. 
To say that the appellant might have thought it advisable to pro- 
cure a copy of the Collector’s order before entering his appeal and 
therefore the delay should be excused would be in my.view an 
unsound exercise of judicial discretion, for it has no proper legal 
material to support it. One would be equally justified in excusing 
any delay he might think advisable in order to enter hie appeal on 
a “lucky day” or for some other equally untenable reason. 

For these reasons I think this appeal should be allowed, the 
decrees of the Subordinate Judge reversed and the appeal to the 
lower appellate Court dismissed with coste in this and in the 
lower appellate Court. 


. [Owing to the difference of opinion between their Lordships, 
the second appeal was again heard by their Lordships the Chief 
Justice and Mr. Justice Moore. ] 


Their Lordships delivered the following. 


JUDGMENTS :—The Chief Justica —In this case the Subor- 
dinate Judge admitted an appeal which was out of time. The 
question for consideration is whether this Court ought, on second 
appeal, to interfere with the finding of the Subordinate Judge that 
the appellant had shown “sufficient cause” within the meaning of, 
these words as used in section 5 of the Limitation Act for not pre- 
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senting bis appeal within the prescribed period. The dates and 
facts are set out in the judgments of Mr. Justice Benson and Mr. 
Justice Boddam and are not in dispute. 


- The Subordinate Judge held that the soto was out of 
time with his appeal by reason of his following course pointed 
out by the District Munsif and that his pro a before the 
Deputy Collector and the Collector were bona fide. This being so 
he held that sufficient cause had been shown for admitting the 
appeal. In other words he held that the fact that the appellant 
had made out a case, which, if the question had been whether under 
section 14 he was entitled to have the time occupied by his proceed- 
ings before the Revenue Courts excluded in computing the ‘period 
of limitation prescribed for his suit, would have entitled him to 
have the time thus occupied excluded from the computation, was 
in iteelf “ sufficient cause” within the meaning of section 5 for his 
not presenting his appeal within the prescribed period. Now section 
14 of the Act applies in terms to suite and not to appeals. It deals 
with the computation of time. It does not confers discretion on 
the Court but gives a right to a party to have a certain period of 
time excladed from the computation of the perjod of limitation if 
the requirements of the-section are eatisfied. This being so, Mr. 
Desstkachartar very properly did not contend that the appellant 
was entitled as of right to 80 days (the prescribed period for ap- 
peels) for the presentation of his appeul from the termination of his 
proceedings in the Revenue Courts. His contention was, first, that 
the appellant had, in fact and in law, shown sufficient cause for not 
presenting his appeal within the prescribed period, and, secondly, 
that in any view, the Subordinate Judge had exercised a judicial 
discretion in admitting the appeal and that this Coyrt ought not, on 
second appeal, to interfere with the exercise of this discretion. 


Now, although section 14 does not in terms apply to appeals 
it no doubt indicates that the Legislature intended tọ show indul- 
gence to a party acting bona fide under a mistake, and the “ equity” 
of the section may legitimately be taken into consideration in deter- 
mining whether the discretion conferred by section 5 ought to be, 
exercised in favor of an appellant whose appeal is out of time, 

' Accepting, as I am prepared to do for the purpose of this 
judgment, the view of the Subordinate Judge, with regard to the 
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appellants’s proceedings before the Revenue Oourts, I assume that Hanani 
the appellant showed sufficient cause for not presenting his appeal Naik S 
within the ‘prescribed period, that is, 80 days after Febrnary Pamanejata 
18th, 1898 (the dete when he obtained the copy of the judgment Pillai. 

of the District Muynsif dismissing his suit). Strictly speaking, the oniet Justice. 
Årst question is Yat whether the appellant has shown sufficient 

cause for not presgnting his appeal within the prescribed period, 

but whether he has shown sufficient cause for not present- 

ing his appeal before January 4th, 1899. The discretion con- 

eferred by Section 5isa discretion—in the worda used by Lord 

Esher in a similar case, Cusuck v. London and North-Western 

Railway Company, 1891, 1, Q. B. 847—“ which the Court cannot 

axercise loosely, but which should be exercised on a consider- 

ation of the circumstances of each case as it arises.” At the 

same time I entirely agree that the words “ sufficient cause” should 

receive a liberal construction ‘ go as to advance substantial justice 

when no negligence, nor inaction, nor want of bona fides is imput- 

able to the appellant” (see I. L. R., 18 M., 269). 


If I had had to deal with this question in the first instance, 
my view would have been that the appellant had failed to show 
“sufficient cause” for not presenting his appeal until January 4th, 
1899. Thè appeal to the District Judge was hot presented until 
89 days after November 75th, 1898, the date of the dismissal of 
the appeal by the Collector. It seems to me it was entirely ua- 
necessary for the appellant to wait until December 28th, the date 
when the records were returned by the Collector, before presenting 
his appeal to the Subordinate Judge, and I cannot adopt the view 
that he was entitled to wait till December 7th when he obtained a 
copy of the Collector's order. No doubt if he had been appealing, 
the law would have allowed him in computing the time within 
which his appeal must be presented to exclude the period requisite 
for obtaining a copy of the judgment upon which the decree ap- 
pealed against was founded, bat I fail to see how he can pray in 
aid a provision of law relating to the computation of the time for 
appeal, which involves no question of discretion, bat which lays 
down a hard and fast rule, for the purpose of making out “ernff- 
cient cause” for the indulgence for which he asked being granted to ° 
him. I presume the object of excluding the time requisite for ol- 
taining & copy of the judgment in computing the period of limita- 

(e; 
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‘tion when a decree is appealed against is to give a party an 


opportunity for deliberate consideration of the grounds upon which 


the decree pronounced against him is based before malting up his 


mind as to whether he will appeal. In the present case the appel- 
lant had bven supplied with a copy of the decregagainst which he 
appealed as far back as February 18th, 1808f and neither tho 


Collector’s order nor the records in the case cguld tell him any-- 


thing aa regards the decree, which he proposed to appeal against, 
which he did not already know. ‘lhe appellant does not attempt 
to offer any explanation of the delay of 39 days Leyond that con- 
tained in paragraph 11 of his petition to the Subordinate Judge 
Ho there states “that after the receipt of the said appellate order 
petitioner consulted and took advice as to the course that he should 
take and he was told to obtain return of the material records from 
the Revenue Courts in which he had filed them.” 


Even assuming that the appellant was entitled to wait till he 


obtained a copy of the Collector’s order—December 7th—there is, 


no attempt beyond the vague statement in the petition to which I 
have referred to explain thedelay from December 7th to December 
19th when the Court cloded for the Christmas recess, orto account 


for the fact that the appeal was not presented on the day of the 're-, 


opening of the Court. If what I have termed tho “ equity” of Section 
14 is applied to this case, I think the appellant was not entitled to 
the indulgence for which he asked, because he gave no resson and 
offered no explanation to account for his not having shown “due 
diligence” during the period which oclapsed between November 
25th, 1898, and January 4th, 1899, or at any rate between Decem. 
ber 7th and January 4th. If the proposition laid down by this 
Court in I. L. R., 18 M., 269, is applied, I think the appellant 
was not entitled to the indulgence for which he asked, becanse he 
failed to show that there had beon “no negligence, nor inaction on 
his part” during the period above referred to. For every day’s 
delay after November 25th or at any rate after December 7th the 
onus lay on the appellant to justify or explain. He has made no 
attempt to discharge this onus. Iam not called upon to say that 
a delay of a given number of days would not have disentitled the 


* appellant to the indulgence for which he asked and that a delay 


of @ given number of days would have disentitled him. All I say 


- 
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is that, on the admitted facts in this case, there is a delay which Bamasami . 


remains ynexplained. That being so, I should have declined to Nek 
admit the appeal. k 


There remaifis, however, a further question for consideration. 2 
Qught we, in soooyd appeal, to interfere with the finding of the Chief Justice. 
Subordinate Judge ? So far as I can gather from reported cases 
the priaciples applioable to the determination of this question have 
not been so fally considered by this Court as by the other High 
Courts. Sev, for instance, I. L. R., 12. A., 461 and 28 B. 518. 
In fact it would almost seem as if the rule which has been follow- 
ed in this Court has been that the mere fact that the view of the 
Court as to the sufficiency of the cause for not presenting the 
appeal in time differs from that of the lower appellate Court 
justifies the interference of this Court in second appeal. See for 
instance the judgment of this Oourt in Krishna Bhatta v. 
Subraya I. L. R., 21 M., 228. In my opinion (and Benson and 
Bceddam, JJ., agree as to this) a mere difference in view as 
to the mode in which the discretion conferred by the section 
ought to have been exercised isin itself no ground for inter- 
ference. It seems to me that before this Court interferes, 
it ought to be satisfied that the exercise of the discretion was 
judicially unsound. The test is, has the discretion been exer- 
cised after appreciation and consideration of all the facta which are 
mentioned for the purpose of enabling the Judge to exercise a 
judicial discretiqn and after the application of the right principle 
to these facta? Tf a discretion is exercised under these conditions 
and a certain conclusion is arrived at, that conclusion, it seem’ to 
me, would be an exercise of discretion judicially sound, though an 
appellate tribunal might be disposed to draw a different inference 
from the facts. 


Now, the firat point which the Subordinate Judge has decided 
in this case was whether the appellant had shown sufficient cause 
for not presenting his appeal within 80 days of February 18th, 
1898. Having satisfied himself as to this, the next point he had 
to consider was had he shown sufficient cause for not presenting 
his appeal until January 4th, 1899. 


No doubt the fact that the appeal was not presented till 4th Janu- 
ary 1899 was present to his mind, but can it be said that the Judge 
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considered the question of the appellant’s conduct between the 
time when his appeal tô the Collector was dismissed and bis appeal 
to the Subordinate Judge was presented, orif he did consider this 
question, can it be said that he applied the right principle in exer- 


. cising his discretionary powers ? The Subordinate Judge admitted 


the appeal as he says expressly in his judgmont fecause the appel? 
lant “ lost his time” in following out the coursg pointed out by the 
District Munsif and because his proceedings before the Collector 
and the Deputy Collector were bond fide. This may have been a 
very. good reason for holding that the appeal ought to have been 
admitted notwithstanding that it was not presented until some date 
subsequent to 25th November 1898. It is no reason for holding 
that it ought to be admitted, notwithstanding it was not presented 
till 4th January 1899. If it appeared that the Judge has consider- 
ed the conduct of the appellant during the period subsequent to 
25th November and had come to the conclusion upon the evidence, 
that in the circumstances of the case, the appellant had shown “due 
diligence,” or in the words used by the Judges of this Court in 
I. L. R., 18 M., 269, “that there had been no negligence nor in- 
sotion on his part”, I think his conclusion as an exercise of his dis- 
cretion would have been judicially sound, and that, even if we did 
not agree with it, we ought not to interfere. It seems true that the 
judge did not consider all thé facta which were material for him to 
exercise & judicial discretion—vss., the facts in connection with the 
period referred to—and that if he did consider these facts he ap- 
plied the wrong principle. The question he ought to have usked 
himself was—was the appellant diligent during this period ? The 
question which he appears to have asked himself was—was tha 
appellant misled by the Munsif and were his proceedings before 
the Revenue Courts bond fide? 


Ithink this appeal ought to be allowed on the ground that 
the appellants appeal to the lower appellate Court was timo- 
barred, 

Moore, J. :—I concur. 

This appeal is allowed and the decree of the Additional Bub- 


ordinate Judge’s Court is set aside with costs in this Court and in 


the lower appellate Court. 
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IN THE HIGH COURT OF JOPICA THEE AT MADRAS. 


Pregent :—Sir Charles Arnold White, “Chief Justice, and Mr, 
Justice Davies, 


Sankarangrayana Vadhyar 2 Appellant* E ° 
v? (Plaintif). 
Sankaranarayans lyer F . Respondent 
: é (Defendant). 


Penalty—Interest from date of default High rete—Contract Act, 8. 74—Amending Sankara- 
Act VL of 1899, S. 4 -Construction — Operation uf Amending Act Yadiyar 


Where the defendant who owed a suim of Kopees 760 to tho stukeholdor ofa 
chit fund agreed to pny the same in half-yenrly instalments of 62 Ra. 8 as, and on T, K Ban- A 
default to pay the whole on demand with interest at ] pio per rnpee per diom from Iyer 
tho date of such delanlt :— 


Heid, that the stipulauon as to jnturest was not penal and ooald be enforced. 

Per Uhtef Justices :— Section 4 of the Amending Act VI of 1899 does not apply 
to a caso where interest is made payable only ou default as in sach cases there ia 
no questdon ‘of enhanced interest. 


Por Ohief Justroe, Obiter :—Tho Amending Aot applies only to suits instituted 
aftor the passing of the Act, 


. Second appeal from the decree of the Additional Subordinate 
Judge's Court of Tinnevelly in A. S. No. 191 of 1899, presented 
against the decrve of the Court of the District Munsif of Amba- 
samudram in O. 8. No. 18 of 1898. 

F. Krishnasrwms Atyar and R. Sivarama Aiyar for appellant. 

M. BR. Ramakrishna Aiyar for respondent, 

The Court delivered the following 

JUDGMENTS :—The Chief Justice :—In this case the defend- 
ant was indebted to the steke-holder of a chit fund in a sum 
of Rs, 750. He undertook to pay this sum in half-yearly instal- 
ments of Ks. 62-8-0, and in default he bound himself to pay 
in a lump sum on demand the principal debt and interest st 
the rate of 1 pie per diem per rupee from the date of default. 
The half-yearly instalments of Re. 42-8-0, which the defendant 
undertook to pay, were on account of the principal only. 
There is some conflict of authority with reference to the enforce- 
ment of the stipulations which provide for the payment of a 








* 8 No, 383 of 1900, 14th Nove mher 1901. 
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Sankara- higher rate of interest on default, but the authorities appear to be 
Wade ae uniform at any rate to this axtent—that when the higher ‘Tate of 
TERA interest is payable as from the date of default and not às from the 
karanimyans date of the contract, the contract rate is enforceable. See. 2 M. 
ier. R. 205, Nanjappa v. Nanjappu, I. L. Ra 12 M. 161, the 
Ohief Justice. jndgment of this Court (Shephard and Davids, JJ.) in B. A. 
No. 1808 of 1896 (unreported), Dullabhdag Devchandshet v. 
Lakshmandas Swarupchand, I. L. B, 14 B. 200, Umed Khan 
Mahamad Khan Deshmukh v. Salekhan, 17 B. 106, Mackintosh v. 
Crow, L L. R. 9 0. 689, and Deno Nath Singh v. Nibaran Chandra 
Chuckerbutty, I. L. R. 27 O. 421. The result of the authorities 
is thus stated by Sargent, C. J., in the case reported in L L. R. 
17 B. 108, (at p. 118)—“a proviso for retrospective enhance- 
ment of interest, in default of payment of the interest at due 
date is generally a penalty which should be relieved aguinat, 
but a proviso for enhanced interest in the future cannot be 
considered as a penalty, unless the enhanced rate bè such as 
to lead to the conclusion that it could not have been intended 
to be part of the primary contract between the parties.” As 
pointed out Ly this Court in the case reported in I. L. R. 12 M. 
161 (see page 166), when the agreement ia tu pay the higher rate 
as from the date of default, no question of penally really arises. 
At the moment of the breach no larger sum can be exacted by the 
creditor, but from the date ‘of the breach the terms on which the 
debtor holds the money become less favourable. “ By the default 
he accepts the alternative arrangement of paying a higher rate of 
interest for the future. On the other hand, when the stipulation is 
that on default the higher rate shall be payable from the date of 
the original obligation, the debtor does on default become imme- 
diately liable fora larger sum.” The decisions in the cases in 
which the Courts have gone further and, following the decision of 
the Privy Council reported in Balktshen Das v. Run Bahadur 
Sing, I. L. R. 10 C. 806, have held that the contract rate is 
enforceable even where the higher rate is payable as from the 
date of the agreement (see for instance Basavayya v. Sabbarasu, 
LL. R. 11 M. 294, Narayanasams Naidu v. Narayana Rao, I. L. 
oR. 17 M. 62, Arjan Bibi v. Asgar Als COhowdhurs, J. L, 8.13 0. 200, 
Banwar. v. Muhammad Mashiat, 9 A, 690, and Banke Behari v. 
Sundar Lal, 15 A. oa do not of course conflict with this view. 
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Jt seems to me both on principle and on authority that as the Sankara- 
law stood under the Act of 1872, when ‘the enhanced rate of Vadhyar 
interest only becomes payable as from the date of default, the, g'ian- 
stipulation ought not to be construed as a stipulation by way of arrecareyecs 
penalty, and the Mebtor ought not to be relioved therefrom. The a == 
mere fact that the rate of interest which the debtor agrees to pay is OMe! Justice. 
high, or even exorbigant, is, in itself, of course no reason for reliev- 
ing him from his bargain, although it may be evidence that the 
parties were not dealing at arm’s length and that some unfair 
advantage was taken by the creditor—in other words, that there was. 
uo real contract between the parties. In the present case, however, 
having regard to the relations between the parties and the circum- 
stances in which the defendant undertook the obligation which he 
failed to fulfil, I am certainly not Ja to say that the rate of 
interest was exorbitant, ` 


Moreover, in the present case it is to be observed that the 
contract was not one which provided for the payment of a given 
rate of interest in any event and a higher rate in the event of 
default. Under the agreement the debtor incurred no obligation to 
pay interest at all on the money which he owed. His liability to 
pay interest only arose in the event of default. It seems to me 
that if the principle on which the Courta haye drawn a distinction 
between agreements under which a higher rate of interest is payable 
as from the date of default and agreements under which a higher 
rete of interest is payable as from the date of agreement, is 
sound, as I think it is, the principle applies a fortiori whether the 
creditor may be said to waive his right to interest so long as the 
debtor fulfils his obligation and where the liability to pay interest 
at all only arises as from the date when the debtor fails to fulfil 
his obligation. 

So much for the law as it stood under the Act of 1872, Tho 
next question for consideration is— assuming the Amending Act of 
1890 applies, is the defendant entitled under Section 4 of the Act 
to be relieved from his contractual obligation ? 


As regards the enacting portion of the section, the alterations 
would seem to be merely verbal. The explanation, however, de- « 
clares that a stipulation for increased interé-t from the date of de- 
fault may be stipulation by way of penalty. The explanation ap- 
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pears to be intended to meet the decisions to which I have referred. 
It ia to be observed, however, that the explanation only says that 
the stipulation may be a stipulation by way of penalty. There i is 


karanarayena nothing in the explanation to preclade a Court from holding that, 


. dyer, 


notwithstanding that the stipulation was for intoreased interest 


Chief Justiœ-f rom the date of default and uot from the date af agreement, the 


stipulation ought not to be regarded as a stjpalation by way of 
penalty. Further, the explanation does not apply to the contract 
in the present case where the stipulation was not for increased in- 
terest on default; bat for interest on default which would not have 
been payable at all if there had been no default. None of the new 
illustrations cover the present case, but there is nothing in any of 
the illustrations which conflicte with the view indicated above. 
Putting the proposition of law in the form of an illustration it 
would run thus :—A undertakes to repay B a loan of Rs. 1,000 by 
five equal monthly instalments, with a stipulation that, in default 
of payment of any instalments, the whole shall become due, with 
interest, from the date of default. The fact thatinterest is payable 
from the date of default does not, in itself, render the stipulation 
one by way of penalty. 

It seems to me, therefore, that as a question of construction 
section 4 of the Act of 1899 would not preclude a Court from hold- 
ing that the stipulation in the contract in question is not a stipula- 
tion by way of penalty. 


If the view, expressed above, is right, the question whether, on 
the construction of section I (8) of the Act of 1899, the Aot 
applies at all to the contract in the present case, would not arise, 
This question of construction, however, has been fully argued, and 
I propose to deal with it. The Act came into operation on May 
1899. The decree of the Court of First Instance (which gave 
the plaintiff interest at the contract rate) was before the Act came 
into operation. The decree of the lower appellate Court, which 
gave the plaintiff interest at the rate of 12 per cent. only was after 
the Act came into operation. Section 1 (8) of the Act of 1899 pro- 
vides that the Act shall apply to every contract in respect of which 


e any suit is instituted, or which is put in issue in any snit, after the 


commencement of the Act. The question, therefore, turns on the 
construction of the words “ or which is put in issue in any suit,” 


| : 
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The contention on behalf of the defendant was that the words Sankers- 

“ put ih issue” were not intended to be used in any technical sense Yadbyar’ 

and thatthe word “suit” included “appeal.” On behalf of the m kan- 

plaintiff it was argued that the word “suit” as first used in the karsnarsyans 

sub-section obviogsly meant suit in the restricted sense and that it 7 

should be so construed when it is used in connection with the “bist Jratioe, 
_ words “ put in issue.” In the view I take of the construction of 

the section it is not necessary to deal with these points. Ifit were, 

I should be disposed to say that the words “ which is put in issue” 

mean nothing more than “ which is in iasue” and that where there 

is an appeal from a decree in a suit instituted in respeot of. a 

contract the contract is “in issue” in the appeal. It seems . 

to me, however, that the words “put in issue” in any suit 

mean put in issue in any suit instituted after the ocommefce- 

ment of the Act. I concede that this intention could have been 

made clear beyond all doubt by the introduction of the word 

“instituted” after the words in any “ sait” and that the construc- 

tion which I am prepared to adopt is not the strict grammatical > 

construction of the sub-section. It seams to me, however, that to 

construe it otherwise, would lead to serious inconveniences and 

anomalies and that having regard to the general scope of the 

amendment made by the Act and the canons of construction in 

cases where vested rights are affected’ or the legal character of past 

transactions is concerned, the legislature only intended the Act to 

apply to suits instituted after the commencement of fhe Act. I 

think the words “or which is put in isue in any suit” were 

intended to apply to cases where, although the suit is nof 

instituted in respect of the contract, the contract i8 put in issué in 

the suit. The words “contract in réspect of which any suit i 

instituted” apply to cases where a suitis brought to enforce a don- 

tract or to have a contract-sut aside. The words “ comtract......... 

which is putin issue” apply to cases where it becomes necésairy for 

the court to adjudicate upon a contract, Although the éuit Was not 

brought éither to eiforce if or to have it set aside. 


I think this appeal should be allowed with costa here and in 
the lower appellate Court; the decree of the lower appellate Court 
ia set aside and that of the District Munsif restored. The plaintiff is 
entitled to interest at the contract rate on the principal debt Rs. 600 
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from the date of the plaint until the date of tho Munsif’s decreo 
and interest st the rateeof 6 per cent. from the date of the Munsif’s 
decree until payment. aoe 


Davies, J.—The defendant was under an obligation to pay 
Rs. 750 in half yearly instalments of Ks 624 to a Benefit Fund and 
he executed a bond to the plaintiff who was managing the fund to 
make paeyinent accordingly. In default of jhe payment of the 
instalments on due dates, he stipulated that the whole principal 
should become payable at once and that he would pay interest on 
the instalments in case of non-payment on the fixed dates at the 


rate of L pie per diem per rupee. 


The only question before us is whether the interest so agreed 
upon is recoverable in full as the contract rate between the parties 
under section 2 of Act XXVIII of 1855 which provides that “in 
any suit in which interest is recoverable, the amount shall be ad- 
judged or docrced by the court at the rate (if any) agreed upon by 
the parties” or whether that rate being a very bigh one amounting 


. 8 it does to about 180 per cent. per annum — ought to be relieved 


against as a penalty, and only a lower rate allowed. The contract 
rate was allowed by the District Munsif, but the Subordinate Judge 
in appeal holding that rate to be exorbitant decreed at the rate of 
only 12 per cent per annum. Hence this second appeal by the 
plaintiff whose pleader points out that in an exactly similar case in 
the same Munsif’s Court, a Division Bench of this Court in B. A. 
No. 1808 of 1896 decided in favour of the contract rate. 
There is no question here, nor was there in the second appeal just 
referred to,as to the contract being voidable on the ground of the 
defendant not understanding the transaction. He entered into it 
with fall consent and the parties were on an equal footing. Section 
74 of the Contract Act and the numerous and various decisions of 
the High Oourte in India in regard to the provision in a contract 
for an increased rate of interest when there is a default in pay- 
ment of a lower rate sre also in my opinion inapplicable to this 
case, inasmuch as no increased rate of interest is here stipulated 
for. The agreement simply was that interest was to be paid on 
overdue instalments, and the rate of such interest was once for all 


* fixed. So what the respondent's pleader mainly relies on is a rul- 


ing of the Allahabad High Oourt that when an extravagant 
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rate of interest is provided for it is only, equitable to hold that meno’ 
“ interes” was not intended to mean “ interest’? but a penalty, Yadi Vaduyar 
in other words that though nominally interest, it was really, k Yan- 
penalty. Banetdhar v. Bu Als Khan (I. L. RB. 8 A. 260). EER 
Bat I am unable to agree in this view. When persons make 7". 
an engagement with their eyes open, they should be bound by Dapid: 
it; although to the*Court the bargain may appear extortionate it 

may in reality not be so. It is impossible for the Court always to 

know what are the considerations weighing between parties when 

they come to an agreement, especially in money matters. The 
urgency of the demand and the scarcity of the supply would oftan 
operate to increase the cost—or in this case the fund might itself 

have had to pay for the money it required to enable it to be car- 

ried on, an exorbitant rate of interest if the defendant failed 

to keep his engagement. So that, when the intention of the 
parties is plain and unmistakeable as it is here, that intention 
must be given effect to. In accordance with this view, it waa 

held in Appa Bao v. Suryanarayana in I. L. R.,10 M. 208 

that the mere fact that the terms are exorbitant is of itself no 

reason for not enforcing a contract duly made and on the same 
principle in I. L. R., 18 O. 200 a rate of interest almost as high 

as that m the present case, namely, 2 annas per rupee per 

- month was decreed. I am, theretore, clearly of opinion that the 
dicision in 8. A No, 1808 of 1896 was right and following it, I would 

reverse the decree of the lower appellate Court and restore that of 

the Munsif plus the further interest awarded in the judgment of 

the learned Chief Justice. The respondent must pay the appellant’s 

costs in this and in the lower appellate Oourt. 


Bavrimutho 
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IN THE HIGH COURT. QF JUDIOATURE AT MADRAS. 
(Fou. Banon). 
S e :—Bir Charles Arnold White, Chief Justice, Mr. Justice 


Benson, Mr, Justice Bhashyam Aiyengar. OMG 
Sayrimuthy and others ae A EA 
p- P 
Aithurusu Rowțphar . we © Defendant. 


Proysppial Small Cauep Court Act TX of 1887. Art. 31— Mesne profits—Acooun!—Suit 
cognteable by a Court of Smail Capses 
A suit to recover profits of Immoveable property, possesaion of which was 
obtained by the defendant in execution of a decree afterwards reversed on appeal, 
ietinder Art, 81 of the Schedule to the Provincial Fmall Canse Conrte Act IX of 
1887 exempted fiom the cognisance of a Court of Small Cacses. £ 
Case stated under Section 646-B, Act XIV of 1882, by the 
District Judge of Tinnevelly in S. O. Suit No.. 148 of 1899 
on the file on the Subordinate Judge’s Court of Tinnevelly. 
. The plaintiff was not represented. 
T. N. Krishna Atyar with T. V. Seshagiri Aiyar for appel- 
lante. ; 
Their Lordships (Davies and Bhashyam Aiyangar, JJ,) made 
the following 
ORDER OF REFERENCE TO A FULL BENCH. 


The plaintiff having been dispossessed by a decree of ont 
in favour of the defendant afterwards set aside on appeal and 
having recovered possession in pursuance of the appellate deoree, 
snes the defendant for profits ‘ wrongfully’ received by him, estimat- 
ed at Rs. 412-8-0, for a period of 8 years during which the defend- 
ant was in possession. The plaint was presented to the Subordinate 
Judge of Tinnevelly on the small cause side of his Court, but was 
returned to be presented to the proper court on the ground that 
the suit was not cognisable by a Court of Small Causes. The plaint 
was accordingly presented to the Additional District Maunsif of 
Tinnevelly, who, differing from the view taken by the Subordinate, 
Judge, returned the plaint, holding that the suit was cognizable by 
a Court of Small Causes. When the plaint was re-presented to - 
the Subordinate Judge he adhered to his former opinion and 
declined to receive it. The District Judge of Tinnevelly, under 
Section 646-B of the Civil Procedure Code, submits the record of 


* Roferred Oase No 10 of 190L 17h October 1901, 
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athe cage to the High Court for its orders, on the ground that the penne 
Subordinate Judge’s Court of Tinnovelly failed to exercise & Aitharasn 
jurisdiction’ vested in it by law. Bothar, 


Jn our opinion, the snit is óne of the nature dessribed in Art. 
109 of the Limitation Act and the concluding portion of Art. 81 
in the 2nd schedule to the Provincial Small Cause Courts Act 
(1887) and but for the decision of this Court in Subba Bao v. 
Sttaramayya, I. L. R., 24 M. 118, following a previous decision in 
Seshagirt Atyer v. Marakathammal I.L. R. 22 M., 106, which 
followed the decision of a Full Bench of the Calcutta High Court in 
Kunjo Behary Singh v. Madhub Chundra Ghose I.L.R. 28 O. 884, 
we should have no hesitation in holding that the suit is excepted 
from the cognizance of a Oourt of Small Causes, under the 
concluding portion of Art. 81 of the 2nd schedule, We find that 
the same view is taken in a recent decision of the Bombay 
High Court in Antone y. Muhadev Anant, I. L. R. 26B. 85 and we 
fully concur in that decision and in the dissenting judgments of 
Ghose pnd Banerji, JJ., in the Caloutta Full Bench case above 
referred to. 


Article 109 of the Limitation Act has always been held to apply 
to a claim for mesne profiis, whether the measure of mene profits be, 
at the option of the plaintiff, the actual profits which the person in 
wrongful possession received or the ptofits which he might with or- 
dinary diligence have received. No doubt, as held by tho Full 
Bench of the Calontta High Court, a suit for mesne profits is not 
technically a suit for an account, though’ when the mesne profits 
claimed is the amount of profit actually received by the person in 
wrongful possession an account will invariably have to be taken and 
even when the claim is for profits which might have been received 
with ordinary diligence, an account in a certain sense will have 
to be taken to ascertain the same. Their Lordships of the Privy 
QOounail in Dakehina Mohun Roy v Suroda Mohun Roy (20 I A. 
160) describe as follows the legal position of a person, who, 
like the defendant in the present case, was in possession’of landed 
property under a dearee of Oaurt reversed on appeal (at p. 168) :— 
“ Now it seems to their Lordships to be common justice, that when 
a proprietor in good faith, pending litigation, makes the necessary 
payments for the preservation of the estate, in dispute, and the 


Sarrimatha 


ve. 
Aithnrog 
Rowthar. 
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estate is afterwards adjudged to his opponent, he shoyld be 
recouped what he has so paid by the person who ultimately 
benefits by the payment, if he has failed through ‘no fault of 
his own to reimburse himself out of the rents.’ Of course, he 
is bound to account for meane profite, for all fente and profits, 


, Which he has received or which without wilful-default he might 


have received. But if, owing to circumstancese beyond his control 
and still more, if on account of some wrongful conduct on 
the part of his opponent, he has received less than what he 
has had to pay for the preservation of the estate, it would seem 
to bein accordance with justice, equity and good conscience—there 
being no specific rule to the contrary—that he should recover the 
difference on the final adjustment of accounts.” 


Tha 2nd schedule to the Provincial Samall Oanse Courts Act, 
after excepting from the cognizance of a Coart of Small Oanses, in 
clauses 29-and 80, certain specific suits for an account, also excepts 
by the first part of Art. 81, “every other suit for an account” ; but 
as a suit by a mortgagor to recover surplus collections received by 
the mortgagee after the mortgage has been satisfied (Art. 105 of the 
Limitation Act) and a suit for mesne profits (Art. 109) are not 
technically suits for an account, and would not therefore be com- 
prehended in the expression ‘any other suit for an account’ , the 
Legislature advisedly included these two classes of suits under Art. 
81 so that they may be specifically excepted from the cognizance 
of a Court of Small Causes. As these two classes of suits are akin 
to suits for an account, though not techincally such, they were not 
inappropriately included in Art. 31 instead of being provided for 
by a separate article. 

The decision of the Calentta High Court, which was followed 
by this Court in the two cases above referred to, practically ignores 
the exception made by Art. 8l in regard to suite for profita of 
immoveable property. A su.tfor mesne profits can be regarded 
as technically a “ suit for an account” only in rare cases—if at all 
in any case— and if the concluding postion of Art. 81is intended 
to comprehend such rare cases, if any, the inclusion of it specifically 
in Art 81, would be quite superfluous. 


As claims to mesne profits directly involve title to immoveable 
property and not incidentally, though necessarily, as in the clags of 
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cases contemplated by section 28 of the Provincial Small Cause Savrimnthu 
Courte Act, it appears to us that the Legislature has properly Aithmus 
excepted’ syits for mesne profits from the cognizance of Courts of ™T®™: 
Small Causes, _ 


-We may in ‘onclusion point out that suite of the character 
“described in Art, 89 of the Limitation Act for compensation or 
damages for trespass on immoveable property are not excepted from 
the cognizance of Courts of Small Oauses (see Annamalai v. 
Subramanyan, I. L. R. 15 M. 298 and O. R. P. No. 271 of 1897 
reported in the foot-note to the decision of this Court in Seshagiri 
Atyer v. Marakatihammal I. L. R. 22 M. 196 above referred to). 


We therefore refer the following question to a Full Bench :— 


‘Whether a suit for the profits of immoveable property belong- 
ing to the plaintiff which have been wrongfully received by the 
defendant who dispossessed the plaintiff in execution of a decree 
afterwards set aside on appeal, is cognizable by a Court of Small 
Osuses, when the amount claimed does not exceed Ra. 500.” 

The Full Bench expressed the following 

OPINION :—We are of opinion that a suit for the profits of 
immoveable property belonging tothe plaintiff which have been 
wrongfully received br the defendant who dispossessed the 
plaintiff in execution of a decree afterwards set aside on appeal is 
not cognizable by a Court of Small Causes. 


v. x 
Nagammal 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr Justice Davies and Mr. Justice Moore. 


Subbarama Iyer and others ... ° . Appellants* 
(Cér.~Pirs.) 
v, 
Nagammal ... Re 5 ye E 
Deéres— Declaratory desree—Several Pins for ezeouttiin—Basoution granted 
— No contest—- Notice. e 


Where a decree which was said to be declaratory and therefore not executable 
yes several times sought to be executed and the applications for execution were all 
granted after notice to tho judgment debtor, though without contest .— 

Held, that the exeoutability of the decree was res judicata and could not be ton- 
tested in subsequent applications for éxeoution. 


Mungal Pershad Dichit v. Grija Kant Lahiri Chowdhry 8 I. A. 181 and Veakata-. 


marasimha Naidu v. Papammah, 10 M. 56 followed. Rum Kirpal Dhubi v. 
Museumat Rup Kuwar: 11 I. A. 42 referred to. 

Appeal from the order of the District Oourt of Tanjore, dated 
28th September 1900, in O., M. A. No, 541 of 1900, against the 
order of the Subordinate Judge’s Court of Kumbukonam, dated 
7th April 1900 in B. P. No. 58 of 1900 in O. 8. No. 42 of 1868. 

V. C. Destkachariar for appellant. 

F. Krishnaswams Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—We agree with the Lower Courte in think- 
ing this to be a case governed by the ruling reported in 
Venkatanarasimha Naidu v. Papammah I. L R, 19 M. 54 
—the only difference, if any, being that the judgment-debtor in 
this case appears never to have contested any of the applications 
for execution. In our opinion a8 the judgment-debtor had notice 
of those applications, heis bound by the orders passed thereon, as 
the Subordinate Judge who passed those orders must be held, 
whether rightly or wrongly, to have determined that the decree 
was executable. (Mungal Pershad Dicbit v. Grija Kant Lahiri 
Choudhry 8I A. 128 at page 181). 


As observed by their Lordships in a similar case (Ram Kirpal - 


Shukul v. Mussumat Rup Kuari 11 I. A., p. 42), it would be a 
reproach upon the administration of justice, if the plaintiff were 
now to be told that her decree that has been executed for the last 
20 years was not executable. 

The appeal ia dismissed with costs, 


* A.A. A. O., No. 69 of 1900, Ist Angust 1001. 
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IN THE HIGH COURT OF JUDIOAIYRE AT MADRAS, 
Present :— Ar. Justice Davies and Mr. Justice Moore. 


Venkataramips Bhatta ... Appellant* 
å (Plaintif). 
+ v. 
Badarayan Bhatta and others _ ++ Respondents 


(Defts. 2 to 7, ote.) 
Appeal -Part-heard appeal—Transfer by District Court to Subordinate Court— yenkam: ` 


Ultra rires. : ramana 
Bharta 
It is ulira mres of a District Judye to transfer a part-heerd appeal before v, 
biımaelf to a Subordinate Court. Bádareysa 
Bhabta 


Second appeal from the decree of the Subordinate Judge's 
Court of South Canara in A, B. No. 296 of 1897 presented against 
the decree of the Court of the District Munsif of Udipi in O. S. 
No, 481 of 1896. 

The plaintiff sued for a declaration of his right to perform 
puja a3 one of the archakas of the temple for one year out of every 
three years, for induction into the offise for a year from the date 
of suit, for an injunction restraining defendants from interfering 
with his performance of duty and for damages. The snit was 
dismissed by the District Munsif. On appeal, the District Judge 
framed new issues and called for findings on them. On receipt of 
the findings the appeal was transferred to the Subordinate Judge, 
and he affirmed the decree of the first Court. 


Hence this second appeal on various grounds of which one 
«vas that the disposal of the appeal by the Suborditate Judge was 

rregular. 

P. R. Sundara Aiyar for appellant. 

K. P. Madhava Rao for 8th, 9th, 11th and 12th respondents. 

, The Ooust delivered the following 

JUDGMENT :—The District Judge was not authorized to 
vansfer to the Subordinate Judge the appeal which had been 
ari-heard by the District Judge. (Kumarasams Reddiar v. Subba- 
wa Reddiar, I. L. R. 28 M. 314.) 

We must therefore reverse the decree of the Subordinate 
adge and remand the appeal to the District Judge for hearing 
«d disposal according to law. Coste will follow the result. 


* B, A. No. 258 of 1900. Wind August 1901. 
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en THE GOVERNMENT OF 
$ INDIA. 


e ACT No. I oF 1901. 
An Act to amend the law relating, to the admission of 
Native Military Lunatics into Asylums. 


[Assented to by the Governor-General on the 8th February 
1901.] 


WuHrtAsS it is expedient to repeal certain provisions of the 
law now in force with regard tothe admission of native military 
lunatics into asylums, it is hereby enacted as follows :— 

1. The enactments mentioned in the schedule hereto annex- 

ed are repealed to the extent specified in the 
Re f oertain 
Beri X fourth column thereof. 
2. The repeal by this Act of any enactment shall not affect 
Saving of m ay native military lpnatic who, at the commence- 
ea XI of ment of this Act, is detained in an asylum in 
` pursuance of sn order under section 6 of the 
Military Lunatics Act, 1877. 
THE SCHEDULE. 
(See Section 1.) 
REPBAL or ÊNACTHENTS. 





voar. | No. | Short title or subject. Extent of repeal. 





+ a E 
1889 V | Indian Articles of War.| In article 179, the words from such allowance 
to the end. 


1877 | XI | Military Lunatics ...) In the preamble, the words and to amend 
the law now in force with re to the 
admission thereto of native military luna- 
tics. 


Sections 4, 5 and 6. 








In sections 7 and 8 the words whether Buro- 
pean or native. 
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Assented to by the Governor-General, on the ran 1901. 





An Act to amend the law relating to the egempison from tolls of 
persons and property belonging to the Army. 


Wuexxas certain officers, soldiers and other persons, and cer- 
tain animals, baggage and carriages belonging or attached to the 
Army, areexempted by section 148 of the Army Act from payment 
of certain duties or tolls; 


And whereas similar exemptions are made by varions enact- 
ments of the Indian legislatures, but these exemptions are not co- 
extensive with those made by the said Army Act; 


And whereas itis expedient to remove the inconsistency now 
existing between the said Army Act and the said enactments, and 
to exempt certain other persons and property belonging to the Army 
from payment of certain tolls ; 


And whereas it is declared by section 169 of the said Army 
Act that “it shall be lawful for the Governor-General of India .... 
to provide by law for reducing any fine directed by this Act to be 
recovered on summary conviction to such amount as may appear 
to the Governor-General. . . . to be better adapted to the 
pecuniary means of the inhabitants; and also to declare the amount 
of the local currency which is tobe deemed for the purposes of 
this Act to be equivalent to any sum of British currency mentioned 
in this Act’, and it is expedient to alter in the manner hereinafter 
appearing the fine imposed by section 148 of the said Army Act; 


It is hereby enacted as follows :— 


1. (1) This Act may bo called the Indian Tolls (Army) Act, 


Short title, extenband commence- 1901. 
ment, 


(2) It extends to the whole of British India, inclusive of 
British Baluchistan, the Santhal Parganas and the Pargana of 
Spiti; and 

(8) It shall come into force on the first day of April, 1901, 
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2.-In this Act, unless there is anythjng repugnant in the 
Definitions. ject or context,— 

(a) “ferry” |ncludes every bridge and other thing which is a” 
ferry within the meaning of any enactment authorizing 
the levy of tolls on ferries, but does not include any ferry 
or other thing which is inclnded in the definition of “ rail- 
way” in section 8 of the Indian Railways Act, 1890 : 

(b) the expression “ His Majesty’s Regular Forces” has the 
meaning assigned to it by section 190, clause (8), of the 
Army Act, and includes the Indian Reserve Forces when 
subject to military law : 

(c) “horse” includes a mule and any beast of whatever des- 
cription which is used for burden or draught or for car- 
rying persons : 

(d) the expression “ Indian Reserve Forces ” means the forces 
constituted by the Indian Reserve Forces Act, 1888, and 
includes persons holding commissions in Lhe Indian Army 
Reserve of officers when called out in any military capa- 
city : 

(e) “ landing-place” includes a pier, wharf, quay, jetty anda 
stage, whether fixed or floating : 

(f) the expression “local corps’ means the Hyderabad 
Contingent, the Oentral India Horse, the Malwa Bhil 
Corps, the Bhopal Battalion, the Deoli Irregular Force, 
the Erinpura Irregular Force, the Meywar Bhil Corps, 
the Merwara Battalion and Escort of the Resident in 
Nepal, and includes any other corps which may be 
notified by the Governor-General in Council in this 
behalf by order published in the Gazette of India: 

(g) “public authority” means the Government or a local an- 
thority ; and, so far as regards tolls levied by a railway 
company under section 4 of the Indian Guaranteed 
Railways Act, 1879, or section 51 of the Indian Railways 
Act, 1890, includes such a railway company: and 

(h) “tolls” include duties, dues, rates, rents, fees and charges, 
but do not include customs-duties levied under the Indian 
Tariff Act, 1894, octroi-duties or town duties on the im- 
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port of goods, or fares paid for the conveyance of, passen- 


gers on & tramway. . 
3. The following persons and property, afs — 


Exemptions from tolls. (a) all officers and soldidrs of— 
(i) His Majesty’s Regular Forces, | : 
(ii) any local corps, or 
(iti) Imperial Service Troops, 
when on duty or on the march, 
(b) all members of acorps of Volunteers when on duty or 
when proceeding to or returning from duty, 

(c) all officers and soldiers of the Indian Reserve Forces when 
proceeding from their place of residence on being called 
out for training or service or when proceeding back to 
their place of residence after such training of 8ervice, 


(d) all grass-cutters when omployed in the servico of— 
(i) His Majesty’s Regular Forces, 
(ii} any local corps, 
(iii) Imperial Service Troops, or 
(iv) any corps of Volunteers, 
(e) all other authorized followers of— 
(i) His Majesty's Regular Forces, 
(ii) any local corps, 
(iii) Imperial Service Troops, or 
(iv) any corps of Volunteers, 

When they accompany any body of such Forces, Troops or 
Volunteers or any members of such corps on the march, or 
when they are otherwise moving under the orders of military 
authority, 


(f) all members of the families of officers, soldiers or autho- 
rized followers of — 
(i) His Majesty’s Regular Forces, or 
(ii) any local corps, 
When accompanying any body of troops, or any officer, soldier 
or authorized follower thereof on duty or on the march. 
(g) all prisoners under military escort, 
(A) the horse and baggage, and the persons (if any) employed 
in carrying the baggage, of any persons exempted under 
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. any of the foregoing clauses, when such horses, baggage 

. Or persons accompany the persons so exempted under 

fie circumstances mentioned in those clauses respectively, 

(i) all carfagea and horses belonging to His Majesty or em- 

ployed in his Majesty's military service and all persons in 

chargé of or accompanying the same, when conveying 

any such*persons as hereinbefore in this section mentioned, 

or when conveying baggage or stores, or when returning 

unladen from conveying such persons, baggage or 
stores, 


(J) all carriages and horses, when moving under the orders of 
military authority for the purpose of being employed in 
His Majesty’s military service, 

(k) all animals accompanying any body of troops which are 
intended to be slaughtered for food or kept for any pur- 
pose connected with the provisioning of such troops 
and 


(D all persons in charge: of any carriage, horse or animal 
oxempted under any of the foregoing clauses when accom- 
panying the same under the circumstances mentioned in 
those clauses respectively, 

shall be exempted from payment of any ie 


(4) On embarking or disembarking, or on being shipped or 
landed, from or upon any landing-place, or 
(st) In passing along or over any turnpike or other road or 
bridge, or 
(iii) On being carried by means of any ferry, 
otherwise demandable by virtue of any Act, Ordinance, Regula- 
tion, order or direotion of any legislature or other public authority 
in British India: 

Provided that nothing in this section shall exempt any boats, 
barges or other vessels employed in conveying the said persons or 
property along any canal from payment of tolls in like manner as 
other boats, Larges and vessels. 

P a 4. (1) No tolls shall be leviable by anys 
Rage, etc, of troops ‘local authority in respect of— 


embarks! or duem- 
barked. 


“~ th 
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(a) any vessel employed by the Government solely for the 
transport of troops, or pce 
(ò) the horses, baggage or other effects of any troops embark- 
ing or disembarking at any port, or 
{e) carriages belonging to His Majesty or employed in His 
Majesty's military service embarking or disembarking 
at any port. j 
(2) In respect of all such vessels or troops, their families, their 
horses, baggage and their effects, or any such carriages as aforesaid, 
the local authority concerned shall, in addition to ita duties in the 
embarking and disembarking of the same, perform and supply all 
such reasonable services and accommodation as may, from time to 
time, be required by the Government, and shall receive payment 
for all such service, and accommodation on such terms and for such 
- periods as may, from timeto time, be determined by the Govern- 
ment in consultation with such local authority. 


5. Any person who demands and receives any toll in contra- 
vention of the provisions of section 8 or section 
4, shall be punishable with fine which may * 
extend to fifty rupees. 

6. (1) If any owner or lessee, or any Company, railway ad- 
ministration or local authority claims compen- 
sation for any loss alleged to have been 
incurred owing to the operation of this Act, the claim shall be sub- 
mitted to the Local Government. 

(2) On receiving any such claim, the Local Government, sub- 
jeot to the control of the Governor-General in Council, shall pass 
such order thereon as justice requires, and shall give all necessary 
directions for the purpose of ascertaining the facts of the case and 
of assessing the compensation, if any, to be paid. 

y. (1) The Governor-General in Council, and the Local 
Government with the previous sanction of the 
Governor-Goneral in Council, may make rules 
to carry out the purposes and objects of this Act. 

» (2) In particular and without prejudice to the generality of 
the foregoing power, the Governor-General in Council, or the Local 
Government with the previous sanction of the Governor-General in 


Penalty. 


Oompensation. 


Roles. 
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Council, may make rules providing for the form of passes to be 
given to, persons or bodies of persons or ‘in respect of property 
entitled to Sxemption from the payment of tolls under this Act. 
(3) The phwerto make rules under this section is subject to 
. the condition of the rules being made after previous publication. 


(4) Alrul& made under this section shall be published in the 
Gazette of India of in the local official Gazette, and, on such publi- 
cation, shall have effect as if enacted by this Act. 

8. The enactments specified in the schedule are hereby repeal- 

ed to the extent mentioned in the fourth 











Repeals. 
column thereof. 
THE SCHEDULE. 
Euacrmenrs REPEALED. 
(Ese Section 8.) 
Yorr. |Namber.| Bhort itle or subject. , Extent of repeal. 








Acts of the Governor-General ın Council. 


1861 | VIL f| The Indian Tolls Act, In section 4, the words of troops and mulitary 
1851. stores and equipages on their march or. 


1878 | XVII |The Northern India| Bo much of section 16 as provides for the 
Forrios Aot, 1878. exemption from paymont of tolls of any 
persons, animals, vehicles or other 
which are exempted by section 3 of this 
ot, 





Acts of the Governor of Fort St George m Council. 


1884 I | The Oity of Madras| In section 174, the word troops and the word 
Municipal Act, 1888.) military; also so much of the section as 
relates to any Government stores, vehicles, 
animals or other property which are or is 
exempted by section 8 of this Act. 


% IV |The Medras District] In section 91, sub section (8), clanse (b), as 
Municipalities Act) amended by the Madras District Municipeh- 


1884. tia Act, Amendment Act, 1807 (Madras 
Aot TLL o! 1907), Hia torda Kops, military 
stores and baggage, military an 
m V |The Madras Local} In section 87, sub-section (3), the words 


Boards Act, 1884 troops on their march or of military and; 
the words military and; also so much of, 

~ the sub-section as relates to any Govern- 
ment stares or equipages which are exempt- 
ed by section 8 of this Act. 


ae 
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THE SOHMDU LE—contd. i 
eer eaa Pa 
Year.[Number,|Bhort title or subject. Extent of rfpeal. 
Acts of the Governor of Bombay in Counci. 
‘se kd 
1868 II The Bombay F Bection 8, clause (a). 
Aot, 1868. 
1875 IŒ |} Tolls on Public Boeds| In section 5, the words of troops and military 
and Bridges. stores and equipages on their march or, 
1879; VI The Bombay Port| Section +4 
Trust Act, 1879. 
1886 VI The Karechi Port Section 45. 
Trust Act, 1883. 
1888| IHI The Oity of Bombay In sectign 190, sub-section (1), the letter (b); 
Municipal Act, 1888. also so much of the rest of the sub-section 
as excepts vehicles which are exempted by 
section 8 of this Act. 
” v The Aden Port Beotion 40, sub-section (8), clause (b} 
Act, 1888, 
Acts of the Lieutenant-Governor of Bengal +n Council. 
1876 V |The Bengal Municipell In section 159, the words of troopaon the 
Act, 1876. march or of animals or vebloles employed 
in the transport of such tréopa or, the 
words military or, in both places in which 
they occur and the words or of any animals, 
whether belonging to Government or other- 
wise, which are atteched toa regiment or 
a Miltary Department, and which pess 
through æ toll-bar: also so much of the 
section as relates to any Government stores, 
and so mach of the proviso as relates to 
any animals, which are exempted by section 
8 of this Act. 
1834 m1 The Bengal Munici-| In section 168, the words of troops on the 
i pal Act, 1884. march or of animals or vehicles employed 
in the transport of such troops or, the 
words military or in both plases in which 
$ they ocour, and the words or of any animals, 
whether belonging to Government ar other- 
wise, which are attached toa ee or 
a Military De ent, and w. pass 
through a toll-bar: also so muchof the 
n section es relates to any Government stores, 
and so much of the proviso as relates to 
any animals, which are exempted by sec- 
tion 8 of this Act. 
ə 1885 I |The Bengi F So much of seotion 18 as provides for the 
Act, 1885, exemption from payment of tolls of any 











persons, animals, vehicles or other things 
which are exempted by section 3 of this 
Act. 
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A 
= 4 of the Lisutenani-Governor of Berman Council. 


\ 


THE 8CHEDULE—contd. 


Year. (Wumber.| Short title or subject Extent of repeal 











1898 II |The Burma Ferries So much of section 16 as provides for the 

Act, 1896- exemption from payment of tolls of any 
persons, animals, kohises or other things 
whioh are exempted by section 8 of this 
Act. 
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An Act further to amend the Indian Ports Act, 1889. 
[ Assented to by the Governor-General on 22nd February 1901.] 
Whereas it is expedient further to amend the Indian Ports 
Aot, 1889 ; It is hereby enacted as follows :— 


Short title and oom- 1. (1) This Act may be called the Indian 
monoement. Ports Act, 1901; and 


(2) It shall come into force at once. 


2. (1) For clause (p) of sub-section (I) of section 6 of the 
Amendment of seo. Indian Porta Act, 1889, the following shall 
tHon 0, Act X, 189%. be substituted, namely — 


“(p) with the previous sanction of the Governor-General in 
Council, for the establishment and regulation of places to be used 
as sanitaria for the segregation or as hogpitala for the treatment of 
persons who are or have recently been suffering from any danger- 
ous, infectious or contagious disease, and for regulating the action, 
including the disposal of dead bodies, to be taken— 

(i) where a vessel on which there is any case of dangerous, 
infectious or contagious disease common in India, enters 
or is in any such port ; 

(ii) where a vessel on which there is any case of dangerous, 
infectious or contagious disease uncommon in India, 
enters or is In any such port; 2 


10 act tr or 1901. ’ 


(iii) where s vessel on which there has been any case of dan- 
gerous, infectious or contagious diseasgpr any death 
within twelve days previous to the arrival of the vessel 
at such port, enters or is in any such phrt ; 

(iv) where a vessel enters any such port from a portin which, 
or in the neighbourhood of which, thére is believed to 
be, or to have bean at the time wherf the vessel left such 
port, any dangerous, infectious or contagious disease 
uncommon in India; 

(v) where a vessel enters any such port having on board any 
person transhipped from a vessel coming from a port in 
which or in the neighbourhood of which there is believ- 
ed to be or to have been at the time when such last- 
mentioned vessel left such last-mentioned port any 
dangerous, infectious or contagious disease uncommon 
in India; 

(vi) where there is a dead body on board a vessel in any such 
port ; 

(vii) where there are on board a vessel in any such port food- 
stuffs which, owing to decomposition or for any other 
reason, are, in the opinion of the Health Officer, unfit 
for human consumption ; or 


(viii) where a vessel leaves any auch port while there is inthe 
port or in ita neighbourhood any dangerous, infectious or 
contagious disease uncommon in India. 

For the purposes of this clause only such diseases shall be 
deemed to be dangerous infectious contagious diseases, or diseases 
common or uncommon in India, as the Governor-General in Council 
may by order direct.” 

(2). After sub-section (2) of the same section the following 

' sub-sections shall be inserted, namely :— 


“(8). If any person disobeys any rule made under clause (p) 
of sub-section (+), he shall be punished for every such offence with 
fine which may extend to one thousand rupees. l 


4 (4). Ifa master fails wholly or in part to do any act prescrib- 
ed by any rule made under clause (p) of sub-section (4), the Health 
Officer shall cause such act to be done, and the reasonable expenses 
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Incursed in doing such act shall be recoyerable byhim from such 
master’? at 


‘ 8. TheIndian Quarantine Act, 1870, is 
Repeal of Act I, 1870 hereby repealed. 


i Aor No. IV or 1901. 





[Assented to by the Governor-General on the 
lst of March 1901}. 


An Act further to amend the law relating to Civil Courts 
in the Central Provinces. 


Wuessas it is expedient further to amend the law relating to 
Civil Courts in the Central Provinces; It is hereby enacted as 
follows :— 

1. (1) This Act may be called the Central Provinces Civil 

Bhort title and oom- Courts (Amendment) Act, 1901 ; and 


meangement. 


(2) It shall come into force at once. 


2. Inthe Central Provinces Civil Courts Act, 1885, for the 
word “ Commissioner” wherever it occurs, 

amendment of oœ except where it is immediately preceded by 
Keia o the wod “ Ohief” or “ Judicial” or “ Deputy” 
the Commissioner” in or “ Assistant,” and for the words “ Judicia] 
RAVE IEE: Assistant to the Commissioner” wherever 
they occur, the words “ Divisional Judge’ and “ Additional 


Divisional Judge” shall be respectively substituted. 
3. For section 6 of the said Act the following shal] be 
Substitution of new substituted, namely — 


gections for section 6, 
Act XVI of 1885. 


“@. (1) For the purposes of this Act, the Chief Commmis- 

o of Divisional gioner ‘shall divide the territories under his 

-Judges and Deputy administration into civil divisions, and may 
-QOom missioners. . a 

from time to time alter the limits or the 

number of such divisions : 2 

Provided that every civil division shall be a district of the 

revenue administration or shall consist of such districts, 
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(2) The local limiés of the jurisdiction of the Court bf the 
Divisional Judge shall be those of the civil division tewhich he is 
nppointed. 

(8) The local limits of the jurisdiction of the Court of the 
Deputy Commissioner shall be those of the district of the revenue-* 
administration of which he is in charge.” St 


4. To section 8 of the said Act the following proviso shall 


Addition of provi be added, namely :— 
to section 8, Act XVI 
of 1885. 


«Provided ‘that for the purposes of the Indian Divorce Act 
the Court of the Divisional Judge shall be deemed to be the District 
Court for all the, districts comprised in the civil division” 

5. (1) In section 12, sub-section (1), of the said, Act, after 

Amendment of seo- the word “generally” the followhig shall be 
tion 12, Act XVI of 
1885. added, namely :— 

“ Any powers so conferred may, by order in writing, be with- 
drawn.” l l ane 
(2) In subsection (8) of the same section, for the words 
“í Courts of Commissioners” the words “Courte of Divisional Judges” 
shall be substituted” 

6. In section 14, sub-section (2), of the said Act, before the 

Amondmén, sf seo- word “division” the word “civil” shall be 
tion 14, Act XVI of , 
1885- inserted. 
7. (1) To section 17, sub-section (1), of the said Act, the 


Am — 
uon A a ne following proviso shall be ae namely : 
kf 


“ Provided. that nothing in this ee shall be deemed 
to empower a Civil Judge to hear an appeal from a decree made 
by another Civil Judge.” 

(2) In subsections (2) and (8) of the same section, ‘for the 
words “a Judicial Assistant to the Commissioner,” wherever they 
occur, the words “an Additional Divisional Judge” shall be sub- 
stituted. f 

8. So much of section 8, clause (2), of the Indian Divorce 

Partial repeal of sec- Act as defines “ District Judge” to mean in 
etion 8, sub-section (2), 
Act IV of 1889. the Central Provinces a Commissioner of & 


Division is hereby repealed. 


Se asi, i È 
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An Aot farther to amend the Indian Forest Act, 1878. 
(Assented to by the Governor-General on the 9th March 1901.) 


Whereas it is expedient further to amend the Indian Forest 
Act, 1878 ; It is hereby enacted as follows :— 


of 1. (i) This Act may be called the 
eee eee and cowe Thdian Forest (Amendment) Act, 1901; 
and 


(1) It shall come into force at once. 


2. To section 82 of the Indian Forost 
sane gaton 3% Aot, 1878, the following clause shall be 
added, namely :— 


“ Whenever fire ig caused wilfully or by gross negligence in a 
protected forest, the Local Government may (notwithstanding that 
any penalty has been inflicted under this section) direct that in 
such forest or any portion thereof the exercise of any right of 
pasture or to forest-produce shall be suspended for such period as 
it thinks fit.” 


8. In section 38 of the said Act, after the words and figures 
“ except as regards any portion of a foroat 
A d t of ł : 3 
33° Act VII af i” closed under section 29,” the words and 
figures “or any rights the ‘exercise of 
which has been puspended under section 82” shall be inserted. 


“4, From section 78 of the said Act the words “ demanding 

his aid” shall be omitted before clause 

WeL vite on (a), and after clause (b) the following shall 
be inserted, namely :— 


“and shall assist any Forest-officer or Police-officer domande 
ing his aid—”. 
8 
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The Assam Labour and Emigration Act. 





` * CONTENTS. z 
CHAPTER I. 
PRELIMINARY. 
SECTIONS. 
1. Short title, extent and commencement. 
2. Definitions. 


ae ee 


8. - Local Government may prohibit rocruitment, etc., 
emigration to any labour-district or part thereof either 
absolutely or otherwise than under certain provisions of 


Act. 
4. Appointment of officers. i 


CHAPTER II. 
LLABOUR-CONTRAOTS GENERALLY, 
Essentials of labour-contracta. 


Contracts not enforceable as labour- contracts unless made 


in accordance with section 5 


7. In absence of specific y EEN labour 


not obligatory. 


8. Where contract does not specify estate, labourer a be 
deemed to have contracted to labour on any estate in 


charge of employer and situate in labour-district. 
9. Persons who may enter into labour-contracte. 


10: Power of Local Government to cancel contract in case of 


wrongful recruitnient. 


11, Power to cancel contract of labourer related to labourer 


whose contract i is cancelled. 


« 12, Repatriation of labourers whose contracts a are @ cancelled, 


18. Escort for repatriated labourer, 


eee 
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CHAPTER IM. . 


Recrurrurwr’sy CONTRACTORS, SUB-CONTRACTORS AND RECRUITERS, 


14. 
15. 


16. 


` Contractors and Sub-coniractors. 


Licensing of contractors and sub-contractors. 

Fee for,’ and form of, contractors’ and sub-contractors’ 
licenses. 

Duration of contractors’ and sub-contractors’ licenses and 
cancellation thereof. 

Duties of contractors. 

Sub-contractor to act on behalf of only one contractor. 

Contractor or sub-contractor acting as recruiter. 

Liability of contractors for sane oheratiers: and recruiters’ 
acts and defaults. 

Contractor to establish depSts: ` 

Inspection and supervision of depéts. 

Establishment of hospital-depits. r 

Contractor to contribute towards establishment and main- 
tenance of hospital depot, .. 


Recruiters: ` 


Licensing of recruiters. 

Form of, and fee for, reoruiter’s license. 

Duration of recruiter's license, 

Recruiter to hold certificate from contractor.or sub-con- 
tractor. ` 


Magistrate’s countersignature of reoruiter’s license. 
Magistrate to supervise accommodation. 


“Cancellation of Magistrate’s countersignature in certain 


CBses. 


Procedure before Arrival ak Depite. 


Intending labourer to be taken for examination to medical 
officer. 


` If certified to be fit, intending labourer to be uns 


before Registering officer. : 
Examination and registration of intending labourer. 


Arrangementa to be made for return to home of intend- 
ing labourer whose registration is refused. 
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Copy of registration to be given to labourer. S 

Copy of registration and medical certificate to Be sent to 
Superintendent. 

Fee for registration. 

Recruiter when to remove person to depôt. 

Conveyance of labourer to depét. + 

Recruiter to provide food and lodging for lsbourer on 
journey. 

Procedure at Contractor’s Depéts. 
Contractor to report arrival of labourer. 
Duties of Medical Inspectors. 

On grant of certificate, labourer to enter into labour- 
contract. ; 

Contract to be explained to labourer by Superintendent, 
and abstract and copies to be made. 


Power for employer to require further medical certificate 
as to fitness to labour previous to contract. 


Ny 


Fee of medical officer when in Government service for 
examination under section 46. 


Power to cancel contract and-order payment of expenses 
of return of labourer in certain cases. 


Labourer when to be lodged, etc., at depédt till he can 
return home. 


Like provisions in case of dependants and relatives. 

Compensation to labourer for ill-treatment on the journey. 

Procedure when dependant declared unfit to proceed to 
labour-district. 

Labourer and relatives entitled to be returned with 
dependant. l 


Failure of contractor to pay sums ordered to be paid 
under sections 48 to 58. 


Provisions as to escort on journey and way-bill. 


———— ees 


act VI oy 1901. 17 
CHAPTER IV. 


” 
Feropurtwanr BY GaRDEN-8ARDARS AND LOCAL AGENTS, 


56. 


57. 
58. 


Garden-Sardare. 

Employer may grant certificate to garden-sardar. 
Form and particulars to be contained in such certificate. 
Certificate to be accepted and signed in presence of 

Inspector or Magistrate. 
Inspector’s or Magistrate’s countersignature of certificate. 
Provision for grant of fresh certificate. 
Certificate when to come into force, and duration thereof. 
Accommodation to be provided by garden-sardar. 
Cancellation of certificate in certain cases. 


Local Agents. 


Licensing and duties of local agents. 
Selecting agents. 


Prosecution of garden-eardars by local agents. 


Cancellation of licenses of local agents. 


Procedure to be followed by Garden-sardars. 


Garden-sardar and labourer to appear before Registering- 
officer for registration, 


Examination and registration of persons engaged by 
garden-sardar. 


‘Medical examination. 


Fee to be paid for every labourer produced for registra- 
tion. 

Labour-contract to be executed. 

Procedure when employer requires medical examination 
previons to registration 

Fee of medical officer when in Government service for 
examination under section 78. 


Garden-serdar when to remove labourer to labour-district. 
Garden-sardar to accompany labourers or send competent 
person with them. 


No restriction on number of persons engaged by garden- 
sardar, 
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Appointment in certain cases of garden-sardar to ocom- 


pany labourers not engaged by him. "oe 


Provision for way-bill. 


Garden-sardar to provide food and lodging for labourers 


and dependants on journey. 


Power for Magistrate i in cerfain cases, to award compen- 


sation or cancel contract. 


Procedure on failure of gardon-sardar to comply with 


order. oo. 


Medical inspection of labourers en route. 


Detention and return of Jabonrer declared when en route 


to be apit to travel. 
Dependants of labourer when to be fed, ete. 


Payment of | expenses of deienton and return journey of 


labourer. 


Representatives of employer may procure orda from 
Superintendent cancelling the labour-contract on Pey- 


ment of expense of return. a 
Cancellation: of contracts of relatives.’ 
Cost of soot for Setar labourer. 


. CHAPTER V. i 


ENGAGEMENT OP EMIGRANTS OTHERWISE THAN UNDER. 


Cuaprars n ax IV. 


Special provisions as to engagement of sean through 


garden-rardars. 


Special provisions B8 | to engagement , of eta a aak 


approved agencies or associations, 


Saving of engagement of epmigranta otherwise thon under 


foregoing provisions of Act, 


T ef Act to persons engaged under this ‘Chapter. 
: eA 


_—_—_—— 


` 101, 
102. 


108. 
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CHAPTER VI. 


.' TRANSPORT. 


> Boutet ile 


. ' Routes to be followed and rules ono, 


Transport by River. 


apat by sea to laboi datde: 

Vessels to carry more than twenty passengers to be 
ordinarily licensed. 

Application for license. 

Grant of license. 

Fee for license. > 2 ae 

Embarkation Agent may limit number tozbe recvived on 
board on any particular voyage: 


Master to make returns. 


Provisions, clothing, medical and other officers, cooks, 
ete. a ú 


Medical officer to be licensed. 


Departure of Passenger-vessels and Procedure during 


104. 


105. 
106. 


107. 


108. 
- 199.: 


110, 


111. 
112, 


Voyaye. 


Embarkation Agent may order doparture of vessol if 
delay occurs. 


Master to receive way-bills from Embarkation Agent. 


Labourers not finally to leave vessel at any place other 


than that mentioned in way-bill. 
Master to stop his vessel at certain places where there 
is a Magistrate. 
Power for Magistrates to inspect TA 
Power for Magistrates to ‘regulate communication 
between vessels and land. 
-Power of Magistrates to detain vessels for inspection 
and to detain sick nativé passengers. 
‘ Detention of sick labourers by Magistrate. 


Power for Magistrate to detain vessel to be cleansed and 
disinfected. 
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118. Meusures to be taken if excess number of native passen- 
gers is found on board. ts g 
114, Infraction of the Act and rules to be reported. 
115. Power to make rules regulating disembarkation and other 
matters. . 
116. Deputation of other officer to discharge the functions of 
a Magistrate under Sections 107 fo 114. 
CHAPTER VII. 
PROVISIONS A8 TO Tax LABOUR- DISTBIOTS. 
Annual Rats payable by Employera. 
117. Annual rate payable by employer. 
Local Labour-contracts. 
118. Labour-contracts executed in labour-districts between 
employer and native direct. 
119. Verification and cancellation of such contracts. 
120. Power of Inspector or Magistrate to require labourer 
who has executed such contract to appear before him, 
121.. Labour-contracts executed within labour-district before 
Inspector or Magistrate. 
Employers’ Returns and Magistrates’ Inepactsons. 
122. Registers to be kept and returns made by employers. 
128. Power for Inspector, ete., to inspect lands and houses 
and to make requisitions and inquiries. 
Regulation of Labour. 
124. Schedule of daily tasks to be prepared.- 
125, Limitations on tasks and payment of wages. 
126, Provisions for revision of schedule by Inspector subject 
i to appeal to Committee. 
127. Committee to revise schedule. 
128. _Provision for weekly labourers. 


~ 


Incapacity for Labour. 


129, Inspector may suspend contract of any labourer temp o- 
rarily unfitted for labour. 


ETE 


181., 


182, 


146. 


.. Excessive mortality on estates. 
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“Labourer absent from’ sickness. 
Discharge ol labourer permanently incapacitated. 


. Accommodation for Labourers. . - 


‘House-accommodation, wate-supply ond sanitary ar- 


rangements for labourers. 


: “Supply of food-grain for labourers. 


Provisions for rationing. 


Provision for eRe ea and medical at- 
tendance. 

Enquiry whether employer has fae to provide accom- 
modation, eto, as required -by the rules. 

Report by Inspector and enquiry by Committee. 

Enquiry by Committee by order of Local Government. 


Proceedings of Committees. 
Finding of Committee and consequences. 


Power for Local Government to pass orders on proceed- 
ings of Committee. 

Medical officer to report. 

Power for Local Government to doclare estate unfit for 
residence. 

Power for Inspeotor to certify fitness of estate or portion 
found or declared to be unfit. 


Complaints made by Labourers. 

Labourer wishing to complain of personal ill-usage or 
breach of Act to be sent by ae as to Inspector or 
Magistrate. 

Inspector or Magistrate hoy to provid i in case of com- 
plaint. EN 

Untrue or frivolous‘complainta. : 

Award of compensation to employer. 


- Complaints disclosing grounds for further proceedings, 


Recovery of arrears of wages and compensation. 
Power to cancel contract on conviction of employer or 
accumulation of arrears of wages. 
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153. 


159. 


100. 
161. 


162. 


168. 


SECTIONS. 


164. 
165. 
166. 
167. 
168. 


- 169. 
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Power to Local Government to cancel conticts of 
labourers*whose condition is unsatisfactory owing to 
insufficienoy of earnings. É 

Power to cancel contract of labourer related to labourer 
whose contract is cancelled or determined. 


Determination of Labour-contracté. 


Endorsement of determination on labopr-contract. 

Power to redeem labour-contract. 

Power to equalize terms of contract in cage of husband 
and wife. 


Repatriation of Labourers and Others. 


Repatriation of labourer whose labour-contract has deter- 
mined under Section 181. 

Repatriation of persons emigrating not under labour- 
contract who are physically incapacitated: 

Repatriation of labourers wrongfully recruited. 

Repatriation of persons not under labour-contract wrong- 
fully recruited. 

Arrangoments may be mado for escorting poreon orderod 
to bo epee 





CHAPTER Vill. 
Rugs. 


General power forthe Local Government to make rulos, 





OHAPTER 1X. 
PENALTIES AND PROCEDURE. 


Recruitment, etc., in contravention of Act or notification. 

Wilfal misdescription by recruiter. 

Recruiter removing &c., unregistered person. 

Reeruiter not supplying proper food, etc. 

Labourer refusing without reasonable cause to execute 
contract at depôt. 

Labouror refusing tọ execute contract with gurden- | 
sardar, : 


1%. 
171. 


172. . 
173. 


174. 
175. 
176. 


177, 
178. 
179. 
180. 


181, 
182, 


183. 


184, 
185, 
186. 


187, 


188. 
189. 
190. 
191. 


192, 
198. 
194. 
195. 
198. 
197. 
198. 
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Garden-sardar failing to report himself, etc. | 

Ganden-sardar, etc., abandoning labourers, eto. 

Gardon-sardar making over labourers to contractors, etc. 

Garden-sardar failing to comply with instructions endors- 
ed on way-bill. 


Unlawful engagement of emigrants by garden-sardar, 

Local agent or selecting agent working with contractor. 

Master receiving native passengers on board in caine: 
vention of Act. 

Fraudulent alteration of vessel after grant of license. 

Master not complying with Section 102. 

Master not complying with order under Section 104. 

Master permitting labourer to leave vesel contrary to 
Section 106, 


Master wilfully omitting to stop vessel at certain placea. 
Person disobeying Magistrate's ordor as to communi- 
cation between vessel and land. 


Master or medical officer a: or neglecting to 
enforce rules, 


Labourer deserting, etc., after EEA A 

Employer refusing or oiua to keep registers, eto, 

Employer or other person obstructing inspection under 
Section 128. 


Employer or other person compelling labourer to perform 
labour for which he is unfit. 

Porsons buying labourer’s rations. 

Employer omitting to provide honse-accommodation, etc. 

Employer neglecting to provide héspital-accommodation. 

Employer causing labourer to TOMAS on ctia declared . 
unfit for residence. 

Unlawful absence from work. 

Labourer absent without cause. 

Statement of deserters. 

Deserter may be apprehended withont warrant. 

Procedure at Police-station. 

Procedure on complaint of ‘desertion. 

Panishment for desertion. 


?4 


218. 
` 244., 


215. 
216. 


217. 
218. 


219. 
- 220. 


. Endorsement on contract of period -of any other im- 


Act-¥1 oF 1901.. 
Compensation for wrongful arrest. X 


.. Oancellation"of vontract by desertion. <4- ° 


fey for drunkenness or neglect of. soFitary regulan- 
tions; 


. Portion of kenno may be anan on ple Gah of, 


employer. : 
Expense of forwarding ibgarer to be paid by aiployer. 


. Conviction not to operate as a releasè 


Endorsement on contract of ‘imprisonment for offence 
5 against Aot: : - ; E zi 


at 


prisonment, 
Periods endorsed to be added to term of contract. 
Other person enticing away, harbouring or employing 
labourer under labour-contract. 
Failure to forward contract under Section 118 or to 
cause labourer to appear under Section 120. 
Employer or other person neglecting to send labopiter 
before Magistrate as provided by Section 146. 
Employer refusing to endorse labour-contract, ebe., 


.- Employer or other person neglecting to comply with 


- _ request -of labourer wishing tared opmn unexpired term. 
Abetment. ‘ 
Place of trial for-offences. 





CHAPTER X~ : 


MIBOELLANEOUS. 


4 


Recovery of sums due under Act. 
Wages dug under labour-contract a charge upon estate. 


Owner of estate for time being has all'rights and 
remedies in respect of labour-sontracta charged on it. } 


Fines, fees and rates to be credited to Labour scree 
Fund. E 

Daty of Assistant Inspector. 

Power of; officers under thig Act to be exercizable from 
time to time. 
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oh, Power to exempt labour-district from Aot.. - 
222, Notifications not to affect prior “Acta, èto. 
228. ‘Repeal 


THE FIRST SOHEDULE.—Form of Labonr-contract between 
: cane Labourer and Employer. 
THE SECOND SCHEDULE.—Enactments repealed. 


An Act to consolidate and amend the law ene to Emigra- 
Hen to the Labour-dtstriots of Assam. 


.  Waremas it is expedient to consolidate and. amend the law 
relating to emigration to the labonr-districts of Assam; it is here- 
by enacted'as follows :— ` : 


——— 


CHAPTER I; 

PRELIMINARY. 
, Short title, ertent and L (1) This Act may be called tho 
comiinencement. ` Assam Labour and Emigration Act, 1901. 


(2) Tt extenda— 
(a) to the Provinces of Bengal (including the Santhál Parganas), 
°“ -the North-Western Provinote, Oudh and: Assam, the 
Central Provinces and the Panot pi Sa in eine 
Province of Madrasa ; and 
(b) to such other parta of British India as tho Local Govern- 
ment may, with the previous sanction of the Governor- 
Generalin Council, by notification in the local official 
Gazette, direct. 
B It shal] come into: force— 
: G) - in the territories mentioned-in- lank (a) of anb-seotion (2), 
t -u BÈ once; and, ; oS 
Z ow(ij-in any territories i which E may ‘be extended by a 
De gees “notification under clause (b) of the said sub-section, on such 
day as may be specified in that. behalf in the notification” 


2. (D In" this Act, unless there is 


- > anything ‘Tephgrant- in ` ‘the nenbent or 
contexte FL 


„n Definitions. 


ai or 190K 


ee 2 è 
(a) “agent” means a garden‘sardar or other person engaging 
or assisting ally native of India to emigrate smnder, Chapter 
V: pome 


(b) “ Asaistant Inspector” means an Assistant Inspector of 
Labourers appointed under this Act: . 
(c) “ contractor” means a contractor licensed under this Act : 


(d) “ dependant” includes any woman (not being a labourer), 
any child and any aged or incapacitated relative or friend 
accompanying any labourer with the consent of a con- 
tractor, sub-contractor, recruiter, local agent or garden- 
` sardar, or accompanying any emigrant with the consent of 
an agent: 

(e) “emigrate” denotes the departure of any native of India 
(not being a native of a Jabour-district) of the age of six- 
teen years or upwards from any part of the territories in 
which this Act may for the time being be in force, for the 
purpose of labouring for hire in a labour-district otherwise 
than as a domestic. servant : i : 

(f) “ employer” means the chief person for the ino ekdi in 
charge of any estate upon which labourers or more than 
fifty other persons are employed : 

(g) “ estate” means the land upon which any labourers or more 
than fifty other persons have been engaged to. labour: 


(h) “ garden-sardar ” means a person employed on’ an estate 
and deputed by his employer to engage labourers : 

(3) “ Inspector” means an Inspector of Labourers appointed 
under this Act: 

. (J) “labour-contract ” means a contract, penally enforceable 

under this Act, tọ, labour for hire in a labour-district 

otherwise than as a domestic servant: 

. (k) “labour-district” means any of the districts of Lakhimpur, 
Sibsagar, Nowgong, Darrang, Kamrup, Goalpara, Cachar 

- and Sylhet in the Province of Assam: 

(2) “ labourer” means any person bound by a labour-contract, 
and includes ny person registered as such under section 
84 or section 69: 


r 
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n A): “ local agent” means local sgent licensed nnder this Act : 
(n) “ “ Magistrato” means a District Magistrate, Sub-divisional 
"Magistrate or other person appointed by the Local Govern- 
ment to perform the functions of a Magistrate under thig 
Act: : : 


(0) “ recruiter’ means a reoruiter licensed under this Act: 

(p) “ recruiting’ district” means a district in which this Act is 
for the time being i in force, other than a labour-distriot : 

(9) “ Registering officer” means a Registering officer appointed 
under this Act: 


(r) sign” and “ signature” include, in the case of porsons 
unable to write, finger-impressions : 


(s) “ sub-contractor” means a aubscontracksr licensed under 
this Act:and ., 


(t) “Superintendent” means.a Superintendent of Emigration 
. appointed under this Act. 


(2) All words defined in the Indian-Contract Act IX of 1872, 
and used in this Aot-shall be deemed to have the 
meanings respectively assigned io them by that’ Act. 


3. The Local Government may, withthe previous sanotion of 

the Governor-General in Council, by noti- 

aie aaa cee fication in the local official Gazette, prohi- 
ee F emi ae to, = bit all persons Zon recruiting, engaging, 
thereof either absolutely Inducing or assisting any native of India 
ae carnal aria under or any specified class of natives of India 
to emigrate from ‘the whole or any speci- 

fied.part of the Province to any labour-district. or any specified 
‘portion of any labour-district, either absolutely or otherwise than 
in accordance with such of the provisions of this Aot as may be 


specified i in the notification : 


Provided that a notification udder this’ section shall not take 
effect until the expiry of six months from'the date of its ‘publication | 
in the Gazette, unless for any special reason the Local Goxvernmett 

thinks it necessary to direct that the notification is.to take effect at 
ap earlier date, - 
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"41 (1). The Local-Governmént may sppoint sé-many persons 
‘ae it thinks necessary to be Spperintendents 

of Emigration, Registoring-officrs, Embar- 
kation Agenta, N Agents, Inspectors of Labourers, 
Assistant Inspectors of Labourers, and Medical Inspectors, under 
this Act respectively, and, with respect to any such officer, may 
subject to the control of the Governor-General jn Council, declare 
the local ares situate in ‘the Province within which he shall exercise 
the powers and perform, the duties conferred and imposed upon 
him by this Act or any rule thereunder, 


_ Appointment of officers. 


_ (2). Every person so appointed shall be deemed to bas & ‘public 
servant within the meaning of the Indian Penal Code. 


CHAPTER II. 
LABOUR-CONTRACTS GENERALLY. 


- 5. (1). Every labour-contiact shall be in writing in the form 
asontialu of lubour-con. 8¢t forth in the first schedule, and shall be 
tracts. executed as hereinafter provided in dupli- 
cate on substantial paper. 
(2) very labour-contract shall specify— 
(a) the names of the labourer and his employer ; 
(b) the term for which the labourer is to labour ; 


(c) the monthly wages in money of the labourer sud ‘the nee 
_ at whioh rice is to be supplied to him ; : 


(d). the labour-district in.which, and, if the labourer so re- 
questa, the estate on which, the labourer is to labour... 
(8). No labbur-contract shall be made for a term ‘exceeding 
four years or, if the contract is- entered into under the provisions 
of section 118, for a term exceeding one year, commencing from the 
date of its execution. 


i (4). No A E T shall- stipulato «1 for a ieee rate of 
ey wages than - : 


` for the ‘first ‘year, five’ rupees in the case of aman- ‘and -four 
rupees in the case of a woman: f : 


aor vi oF 1901. 99 


dt the. second and third years, five rupees eight annas in the 
“oase: of a man and four rupees eight annas in the case of & 
woma : and 


' for the fourth year, six rupees in the case of a man and five 
e ; rupees in the case of a woman : 


“Provided that the payment of wages ‘guider & labour-contract 
at the stipulated rate shall during the first six months after the 
arriyal of the labourer in the Isbour-district where he is first om- 
ployed be contingent on the completion of half the daily task 
regulated in sccordance with the provisions of this Act, unless an 
Inspector has certified that the jekoures is = phyncelly fit to perform 
the whole of such task : 


Provided also that in all other cases the paymont of wages at 
the stipulated rate shall be contingent on the completion of such 
daily task : 


Provided further that any labour-contract made beforo tho 
first day of April, 1908, may stipulate fora rate of monthly wages 
of not loss than five rupees in the case of a man and four rupoes in 
the coase of a woman for the second and third years of the torm of 
such contract. 


6. No contract nado otherwise than in accordance with the 
Contracts not enforce. Provisions of section’5 shall be onforceable 
blo as labo traois i i 
EAE E PTER under this Act as a Iabour-contract against 
with seption p. the labourer ontering into it. . 


7. Unless his labour-contract contains a specific obligation to 
ETE aie that effect, no Iabouror shall be bong by 
obHgation, underground !t to undertake any work involving under- 
Jebour not obligatory. ground lahour in mines, 
8. Unless his labour-contract specifies the particular estate on 
which he is to labour, a labourer shall be 
ME acts eee deemed to have contracted to labour on 
a ee any estate in charge of the employer for : 
erties charge of omplo- whom he has contracted to labour, and 
Aue In labou situate in the labour-distriot specified in 
the contract:— 
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Provided that no labourer, shall, without his constnt, be 
separated from his dependants (if any) or from angther labourer, 
being his or her wife, husband, son or daughter. - -°> 

9. Notwithstanding anything to the contrary in the Indian 

Persons who may enter Contract Act, 1872, any person of the age 


into labour-contracts. > of sixteen years or upwards may enter into 
a labour-contract :— 5 


Provided that no woman shall be capable of binding herself 
by a labour-contract if her husband or lawful guardian (if any) 
objects, 


10. (1) Where the Local Government, after such inquiry as 

-it thinks sufficient, is of opinion that any 

ae cen testi, labourer was recruited or conveyed to a 

oe wrongfal recruit Jabour-district, or compelled or induced to 

‘enter into a labour-contract, by any coer- 

cion, undue influence, frand or misrepresentation, or that any such 

irregularity has occurred in connection with his recruitment or the 

execution of his contract as makes it just to rescind his contract, 

the Local Government may, by order in writing, direct the labour- 
contract of the labourer to be cancelled. 


(2.) On receipt of an order made under sub-section (1), the 
Superintendent, Inspector or Magistrate shall cancel the labour- 
contract referred to in the order, and shall thereupon make en- 
dorsement that it has been so cancelled on the labourer’s copy of 
the labour contract, or, if that copy is not forthcoming, shall give 
to the labourer a certificate to the like effect. 


11. Where the labour-contract of a labourer is or has been 
cancelled under section 10,. the, Logal 
Br OTE to oaoa contract Government may, in its discretion and on 
uT whose contract is the application of the labourer concerned, 
cancel the labour-contract of any, labourer,- 
being the wife, husband, father, mother, son or daughter of the 
labourer whose labour-contract is or has been cancelled, who may 
have entered into a labour-contract at the same place with the same 
employer or, in the- case of a lJabour-contract cancelled in. the 
labour-districts, may. be employed on any estate - belonging to che 
same owner or under charge of the same employer. - 
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1 « oo Subject to any orders which the Local Goveriiment 

may make-in this behalf, the Superinten- 

Rapatriafionamitonrars dent, Inspector or Magistrate may detain 

celled - 4 and send back to his native district any 

: labourer, together with his dependants (if 

any), whose labouy-contract has been cancelled under section 10 or 

section 11, and may recover the whole or any part of the expenses 

incurred during such detention or in so sending him back as follows, 
namely :— . ` 


{a) inthe case of a labourer in a recruiting district, if the 
labourer has been reoruited under Chapter IM, from 
the contractor at whose depot the Jabonrer executed his 
labour-contract :— 


(b) in the case of a labourer ina recruiting district, if the 
labourer has been recruited under Chapter IV, from the 
employer by whom the certificate of the garden-sardar 
concerned was granted or from the local agent of the 
employer ; and, 


(c) inthe case of a labourer in a labour-district, from the 
employer on whose estate the labourer is under con- 
tract to labour, or if the labourer has been recruited 
under Chapter II, either from such employer or from 
the contractor at whose depot the labourer executed the 
labour-contract, as to the Inspector or Magistrate may 
seem expedient. 


(2) In the case of a labourer recruited under Chapter ITI, 
. when the whole or any part of such expenses have been recovered 
from the employer, the employer’ shall be entitled to recover the 
same from the contractor at whose depot the labourer executed 
the labour-contract. 


(8) A certified copy of the orderin writing of the Local 
Government under section 10 or section 11-and the receipt granted 
to.the employer for such expenses shall be conclusive evidence of 
the title of the employer to recover such expenses from the con- 
tractor, ‘ 
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18. (1) Where n labourer is sent back to his native Nistrict 
‘under section 12, the Superintendent, 

aor for repatriated Inspector or Magistrate maf. provide an 
escort or make such other arrangements as 

he may think necessary for ensuring that the labourer is actually 
conveyed to his native district. 


(2) Any expenditure incurred in providing such escort or 
making such arrangements as aforesaid may be recovered as part of 
the amount expended in ae the labourer back to his native 
district. . 


CHAPTER ITI. 


wir * 
RRACEUITMANT BY CONTRACTORS, SUB-CONTRAOTORS 
AND REOBUITEBE. 


Contractors and sub-contractors. 


kai Any Superintendent specially empowered in this behalf 

by the Local Government may grant to 

dea Set persons fitted by character to act as contrac- 

tors licenses to be contractors within the 

whole or any part of the local area for which the Superintendent 

has been appointed; and may also, on the application of any: con- 

tractor, grant to persons fitted by character to act as sub-contractors 

licenses to be sub-contractora,on behalf of the contractor, within 

the whole or any part of the local area for which the contractor is 
licensed. T 


15. Every license granted under section 14 shall be in aa 
form, and subject to the payment of such 
e aus mast a fee, not exceeding, in the case of a contract- 
tractors’ licenses. tor, one hundred rupees, and, in the case of 
a sub-contractor, fifty rupees, as the Local 

Government may, by rule, prescribe, ‘ 
16. (1) No license shall be granted under Section 14 for a 
longer period than one year from the date 
ee ia thereof, and, if the licensee fails to comply 
anne cancellations there- with any of the provisions of this Act or 
a ; the rules thereunder, or is guilty'of any 
6ther misconduct, his license may be cancelled by the Superinten- 


dent who granted the same. 
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(3). A contractor or sub-contractor may, within one month 
from the daip of any order of a Superifitendent cancelling his 
license undef sub-section (1), appeal against the order to the Local 
Government and the decision of the Local Government hereon 
shall ‘be final. 


17. Every -contractor shall, in addition to the special duties 

* imposed upon him'by this Act, afford such 

Duties of pontrastors: information to the Superintendent and fur- 

nish him with such returns and reports as the Superintendent 

may, subject to any rules made by the Local Government in this 
behalf, require. 


EE E AE E 18. No BSub-contractor shall be licensed 

T 

beher of only one con- to act on bebalf of more than one con- 
tractor. 


19. A contractor or sub-contractor may act as a recruiter, 
and shall, when so acting, be subject to all 


Contrastor or sub-con- soe : . 
Ekale artin aE ‘tor, the provisions of this Act relating to 
recruiters. 


20. (1) Every contractor shall þe- liable for the acts and 
defaults as a sub-contractor or recruiter 

fon a ty af Contractors of any person licensed to be a sub-contrac- 
crulters’actaand defaults. tor or recruiter on his behalf, and all pay- 
ments which, under this Act or any rule 

thereunder, any person so licensed is required to make, may, in 


case of default, be recovered from the contractor concerned. 


(2) The Superintendent may cancel the license of any con- 
tractor where the license of any person so licensed on behalf of the 
contractor is liable to be cancelled under this Act. 


(8) Nothing in this section shall be, deemed to render a con- 
tractor criminally liable for any act or.default on the part of any 
person so licensed on his behalf. f 


“21, Every contractor shall establish and maintain, at such 
ae places and -for such local areas as the Local 
epimer to establish Government- may direct, suitable depôta” 
i for the reception and lodging, :previons to 


ee - a 7 
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or by sub-contractors or recruiters licensed on his behalf, and® shal] 
provide at his own experse all necessary food, clothing and nledical 
treatment for any labourers sp engaged during thel stay at the 
depots. Ge Beye cine 
22. (1) No depét shall be used for the reception and lodging 
. of labourers until it haa been inspected - 
Peer ar supervi- and approved of by eeBniou enter and 
T the Medical Inspector. 
(2). Every depét shall be under the supervision of the TN 
tendent, the Magistrate or such other officer as the Local Govern- 
ment may, appoint in this behalf, and shal] be open at all times to 
inspection by the Superintendent, the Magistrate or auch officer as 
aforesaid, and: the Medical Inspector. 


(8), Where the Superintendent considers that any depdt.is 
unhealthy, or has become unsuitable for the purpose for which it 
was established, he may, by order in writing, prohibit the use of the 
depdt for the reception and lodging of labourers. , 


28. In addition to the depéte hereinbefore provided for, the 
Local Government may establish separate 
jae ahmont of hospilal hospita]-dopôta for the reception of labour- 
ers suffering from dangeronsly infections 

or contagious diseases, 


24. (1) Where a hospital-depot is established under section 

28, the Local Government may require any 

voconiractor to contribute tractor having a depôt in the neighbour- 

oe ot hospital hood of the hospital-depdt to contribute to 

epo 

the expense of the establishment and 

maintenance of the hospital-depét such reasonable sum as it’ may 
direct, and may recover the same from the contractor. 

~ (2) Every hospital-~depdt established under section 28 shall 

be under the charge of a medical officer appointed by the Local 


Government. 


-< 


- (8) Any‘ Medical Inspector may Aiit ihe E of any 
"labourer -from a- depôt established within the local limita of his 
Jund ehon ioa honpital-depit established under section 23-within 


a 2 Wee SS 


ai 
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4 Recrusiers. 


2., Any Superintendent empowered in this behalf by the 

Local Government may, on the application 

Licensing of reorulters. — Of a contractor or .of any sub-contractor 

. acting on behalf of a contractor, grant to persons fitted by cha- 

racter to be employed in engaging labourers licenses to be recraiters 

on behalf of the contractor within the whole or any specified part 
of the local area for which the contractor has been licensed. 


Provided that no person shall be granted a license under this 
section to be a recruiter on behalf of more than one contractor or to 
uot as such within the local limits of more than one district, 


26. Every license granted under. BeON 25 shali be in ai 
form, and subject to the payment of such 
fee, not exceeding sixteen rupees, as the 
Local Government may, by rule, prescribe. 


Form of and fee for, 
1ocruiter’s license. 


27. No license shall be granted under Section, 25 for a longer 
period than one year from the date thereof; 
and, if the licenses fails to comply with any 
of the provisions of this Act or the rule 
thereunder, or is guilty of any other misconduct, his license may 
be cancelled by the Superintendent who granted the same. 


Doration of recrultor’s 
liosnse. 


28. Every recruiter shall hold a certificate in writing autho- 
rising him todct as such and signed by 
eee ee ee the contractor or sub-contractor on whose 
wub-contractor, application he was licensed. 
_ 29. (1) No recruiter shall enguge or ‘attempt to engage any 
aes antor. POTON 88 8 labourer” unless his license bears 
agistrate’s coun w 
siguatare of reornitors the countersignature of a Magistrate having 
> "jurisdiction in ib" district or sub-division 
for which he is licenséd. © 


(2) No Magistrate shall countersiga 4 recruiter’s license 
unless and until he has satisfied himself by suchinquiry as he thinks 
fit that the licensee is not by character or from any other cause,” 
unfitted to be-a recruiter under this Agt, that he holds the certifi- 
cate presoribed by section 28 and that sufficient and proper 
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accommodation has been provided in a suitable place and if avail- 
able for such labourers or persons intending to bocpme labourers, 
as may be collected by him pending their removal to & depdt. 


80. (1) Every Magistrate shall have, for the supervision, 
inspection and regulation of any place, 
Magistrate to supervise within the local limita of his jurisdiction in 
scoommodation. 
which accommodation eis provided under 
Section 29, sub-section (2), the same powers as are by this Act 
conferred on the Superintendent in respect of depots. 


(2) The District or any Sub-divisional Magistrate may autho- 
rizo any Magistrato subordinate to him, or any officer of police 
above the rank of sub-inspector, to visit and inspect such places as 
aforesaid at any time; and all recruiters or other persons in charge 
of such places as aforesaid shall afford to Subordinate Magistrates 
and officers of policeso authorized every facility for visiting and 
inspecting them. 

81. (1) Where any Magistrate who has conntersigned a 

Cancellation of Magie- recruiter's license afterwards finds resson 
trate’s countersignature in to think that the licensee is, by charactor 
oertain capan: or from any other cause, unfitted to be a 
recruiter ander this Act, or that the sccommodation provided 
under section 2) sub-section (2), has become insufficient or impro- 
per or has ceased to be available, or that the place in which it is 
provided has become unsuitable, he may require the licensce to 
produce his license and may cancel his countersignature thoreon 
or he may impound the license and send it for cancellation to the 
Superintendent who granted the same. 

(2) Every Magistrate refusing to countersign a recruitor’s 
license or cancelling his countersignature thereon shall at once 


report his refusal or cancellation and the grounds thereof to, the 
Superintendent who granted the license. 


Procedure before arrival at Depots. 


(82.) Every recruiter who desires to engage any person as.a 
ET to. ke labourer shall appear with the person be-- 
taken for examination fore such medical officer as the Local 
semueloat oos: Government may appoint in this behalf 
within the local limits of the jurisdiction of the Magistrate by 
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whom, the recruiter’s license was countersigned, or, if no medical 
officer has been so appointed, before such medical officer as tho 
Registering-officer before whom the person is taken for registration 
as hereinafter provided may direct. 


: (2) The medical officer shall thereupon examine the person, 
and shall, if satisfied that heis in a fit state of health to proceed 
to the labour-district in which he intends to labonr, and is not 
incapacitated, by reason of any obvious bodily defect or infirmity, 
for labour in the labour-districts, give him a certificate to that 
effect. : 

33. Every person who obtains a certificate under section 82, 
together with any persons about to pro- 
Guanes eae ie ceed toa labour-district as his dependants, 
brought beforeRegisten»g- shal] thereupon be brought by the reorni- 
5 ter before the Registering-officer having 
jurisdiction within the local area for which the recruiter is licensed 
or before such other Registering-officer as the Local Government 
may appoint for that local area. The recruiter shall, at the same 
time, produce and show his license to the Registering-officer. 


84. (1) The Registering-officer shall thereupon inspect the 
ERE EE ene certificate given under section 82 and the 
tration of intending labonr- license of the recruiter, and, if he finds 
ae thst the certificate has been duly given and 
that the recruiter is duly licensed, shall then examine the person 
brought before’ him under section 88 with reference to his intended 
labour-contract and explain the same to him. 


(2) Where it appears that the person so brought before the 
Registering-officer is competent to enter into the intended labour- 
contract, and understands the same as regards the locality, the period 
and nature of the service, and the rate of wages and the price at 
which rice is to be supplied to him, tat the terms thereof are in 
accordance with law, that he has not been induced to agree to enter 
thereinto by any coercion, undue influence, fraud, misrepresen- 
tation or mistake, and that he is willing to fulfil the same, the 
Registering-officer shall register, in a book to be kept for the pur; 
pose, such particulars regarding him and the persons (if any) whom 

‘he wishes to ‘have registered as his dependants as the Local 
Government may, by rule, prescribe ;and the labourer and his 
6 
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dependants [if any] shall “Soropn be deemed to para roi 
under this Act. i . 


(3) Where any woman is produced before.a Registering 
officer for the purpose of being registered únder this section, the 
Rogistering-officer shall, after such inquiry as may be necessary to ° 
satisfy him of the identity of her husband or lawful guardian, as 
the case may be, and, after such examination as may be necessary 
to satisfy him of the consent of such husband or lawfal guardian, 
place on record in writing under his own signature that such 
husband or lawful guardian has consented to her entering into s 
labour-contract, and anoh record shall also be subscribed by the 
husband or lawfal guardian with his signature. 


(4) Inthe case of. any such woman who is alleged to bea 
widow or of an unmarried woman who is stated to have no lawful 
guardian living, the Registering officer shall satisfy himself by the 
evidence of at least one witness that her husband is dead or that 
‘she has no lawfnl guardian, as the case may be, and shall record 
such evyidencein writing under his own signature. 


35 (1) Where the Registering-officer refuses to register a 
: person as & labourer under this Act, he 
oe eee ae shall report his refusal to the District or 
on naar Sub-divisional Magistrate or other officer 
appointed by the Local Government in this 
behalf, and such Magistrate or officer as aforesaid may make such 
arrangements as he may think necessary for ensuring the return of 
the person and his dependants (if any) to their homes and for their 
proper housing snd support in the interval. In the case of any 
male undor the ago of sixteen years or any female recruited in 
cirumstances which appear to be suspicious, the arrangements may 
include the provision of an: éscort home. 


(2) Any expenditure incurred under sub-section (1) may be 
recovered from the contractor or recrniter concerned, or both. 


36. Tho Registering-officer shall furnish to every person 
registered undor Section 84, sub-section (2), 

mend ke a certified copy written on substantial 
paper of the particulars referred)to therein. 
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We 87, Bi Registering-officor registering a person under 
Copy of f eee Section 84, sub-section (2), ahall forth- 
cer a be with forward a certified copy of the parti- 
culars referred to therein and the original 
gertificate of the medical-officer regarding the person to the Superin- 
tendent having jurisdiction over the depot, to which the person 
is to proceed. . 
_ 38. For every person produced valor & Registoring-officer 
ibs hence for the purpose of being registered. under 
section 84, sub-section (2), the recruiter 
shall pay to the Registering-officer such fee, not exceeding one 
rupee, as the Local Government may, by rule, prescribe. 
89. No omien shall remove or attempt to remove any por- 
son to a depot, or induce or attempt to 
Seapine SeA me- induce him to go to a depot or to leave the 
l local limite of the jurisdiction of the Regis- 
tering-officer before whom he ought to be brought under section 88, 
or aid or attempt to aid him in going to a depot, or leaving any 
such local limita as aforesaid, unless and until he has been regis- 
Bere under section 84, sub-section (2). 
40. (1) After a labourer has been registered under section 84 
sub-section (2) the Registering- officer shall 
ieee of labourer = direot the recruiter to convey the labourer 
with all convenient despatch to a depot 
established by the contractor on whose behalf the recruiter has 
been licensed, and shall specify the depot to which the labourer is 


to be conveyed. 
(2) Every labourer shall, while proceeding to the depot, be ac- 


companied throughout the journey either by the recruiter himself, 
or by s competent person deputed by him with the approval of the 
Registering-officer by whom the labourer has been registered. 

(8) The Registering-officer shall ive to every person so 
deputed a certificate, under his signatare, stating that he has been 
deputed for the journey to the depot, ~. 

41. Every recruiter or person deputed by him under section 

i itar to provide food 40, sub-section 12) shall, throughout the 
and lodging forlaboureron journey to the depot, provide the labourer 
errr. and his dependanta (if any) with proper 


and sufficient food and clothing. 
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Procedure at Contractors’ Depots. ° 


: z . e 
`" 42. Within twenty-four hours after the arrivalof a dabourer 
at a depot, the contractor, by whom the . 
Pr Soa ona depot is maintained, or the person in 
charge thereof, shall give to the Superin- 
tendent, within the local limits of whose jurisdiction the depot is 
situate, a notice in writing, in such form and containing such parti- 
culars as the Local Government may, by rule, presoribe, of'tho 
arrival of the labourer 


48, (1) The Medical Inspector shall, as soon as may be after the 

arrival of a labourer at a depot, examine 

fon len of Medical Inspec- the labourer and his dependants (if any) to 

ascertain that they are ina fit state of 

health to undertake the journey to the labour-district to which they 

intend to proceed, and, in the case of the labourer, that he is also 

not incapacitated, by reason of any obvious bodily defect or infir- 
mity, for laboar in the labour-districts. . , 


(2) The -Medical Inspector shall give a sarena to the 
Superintendent stating whether he is or is not satisfied that the 
labourer and his dependante (if any) are ina fit state of health to 
undertake the journey, and, in the case of the leboarer that heis also 
not incapacitated as aforesaid. ; 


44, Where the Medical Inspector gives a certificate under 
Section 48, sub-section (2), with respect to 
ee EEE EE la- any labourer, and there is, in the opinion 
bopz-oontraci; of the Superintendent, no valid reason 
why the labourer should not enter into the intended labour-contract 
the labourer and the employer with whom he intends to contract, 
or the person appearing on behalf of the employer, shall, after the 
lapse of three, and within-thirty, days after the date of the arrival 
of the labourer at the depot, execute the Isbour-contract in the 
presence of the Superinténdent : 


Provided that no labour-contract shall be executed gs aforesaid 
except in the district in which the labourer was registered under 
section 84, sub-section (2), or at such other place within the Pros 
yince as the Local Government may direct. 
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4, (1) Before any labourer executes a labour-contract, under 
: . Section 44, the Superintendent shall per- 
Digested aes sonally explain it to him, and shall, after 
tendent, and abst’act and the same has been executed by him and 
a Shain by his employer or the person appearing 
l . on behalf of his employer, attest the labour- 
‘contract and certify at the foot thereof thet he has personally 
explained the same to the labourer. 


. 


(2). An abstract of every labour-contract so executed shall 
be entered in a register to be kept by the Superintendent for the 
purpose : and, after the abstract has been so entered, one copy of 
the labour-contraot shall be given to the labourer and the other to 
his employer or the agent of his employer. 


46. Where the employer with whom any labourer intends to 
contract, or & person appearing on behalf 
ie torn Caer of the employer, has given notice to the 
oe, oS eink e Superintendent that, before any labour- 
to contract, contract is entered into by him or on hia 
behalf with any labourer, the labourer shall 
be examined by a medical man selected by such employer or person 
appearing on behalf of the employer and shall be certified by him 
to be physically and constitutionally fit for labour in the labour- 
district in which the estate of the employer is situate, the Superin- 
' tendent shall not permit the labourer to execute a labour-contract, 
until such medical certificate as aforesaid has been produced and 
shown to him. 


47. Wise the employer or the person appearing on his behalf 

> has directed that the examination referred 
gure ot medion otor to in section 46 shall be made by a medical 
service for examination officer in the service of the Government, 
ea i such officer as aforesaid making the 

' examination shall be entitled to receive from the employer or suck 
person such fees as may be agreed upon, or, if no agreement has 
been entered into, then such fee for each labourer so examined as 
the Local Government, by general or special order, may direct. 
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rower to ance! on. 48. In any of the following asos 
an er 
ment of onson "ot namely : a p: . 
retorn of ls in. e 

n cases, 


(a) where the Medical Inspector, on making the examina- 
tion required by section.48, sub-section ( (1), or at any ° 
subsequent time during the stay at” the depot of a 
labourer, finds that the labourer i is Or has become unfit 
to undertake the journey to the labour-district to 
which he’ intends to proceed, or that the labourer is ` 
incapacitated, by reason of any obvious bodily défect 
or infirmity, for labour in the labour-districts, and the’ 
Superintendtnt considers that the labourer has not‘ 
dishonestly represented himself as fit to madortane tho 
journey ; or , 

(6) where the Superintendent finds that any such irregu- 

i ` larity. has occurred in the recruitment or treatment 
` by the reoruiter of a labourer a8 makes it just to re- 

fuse to permit a labour-contract to be executed or to 

- reacind a labour-contract which has been executed ; or 

- (c) where‘ the. contractor on whose behalf or by whom a 
labonrer has been registered does not, after the lapse 

of thred; and within thirty, days after the date of the 

- arrival ‘of the labourer at the depot, tender to-him a 
iabour-contract for execution under section 44, or the 
employer or the peron appearing on his- behalf 

refuses or neglects to execute the a ahe 
by that section ; 

the Superintendent may cancel the labeir-cotitradt 
executed by the labourer, and in that event, or 

if nolabour-contract has. been executed may order 

‘the contractor ,at once to pay the labourer such 
reasonable sum as the Superintendent‘may think 
necessary to enable the labourer to return to the place 

at which he was registered or to his native district, 

aa to the Superintendent may seem fit, and such 

° -> , further sum by way of compensation as the Superin- 
l tendent thinks reasonable ; and may take such other 
steps as he mhy think necessary for the conveyance 

of thé labourer to such place or district aa aforesaid. 
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- 48, (1) Au who, from his state of health, is, in the 
Labonrot when to be Pinion of the Medical Inspector unfit to 
lodged, etc, at depot undertake the return journey, shall be 
Daane ail ia ba Hed lodged odied ard Gk 
necessary) medically trested at the depot at the expense of the 
contractor by whom the depot is maintained, until he is reported by 
the Medical Inspector to be fit to undertake the return journey. 
(2). Where the contractor negligently or wilfully omits to 
provide food, lodging, clothing or medical treatment for the labour- 
er, the Superintendent may order the contractor at once to ‘pay 
such reasonable sum as the Superintendent may think necessary to 
provide such food, lodging, clothing or medical treatment as afore- 
said. 
50. Where an order is made under section 48 with reference 
Like padi in 8 labourer, any person registered as his 
case of dependants and dependant, or any other labourer, being his 
a or her wife, husband, son or daughter, may 
(a) to be conveyed, at the expense of the contractor, with 
the labourer to the same place as the labourer; and, 
(b) if the labourer is unable to travel, to be fed, lodged, 
clothed and (if necessary) medically treated in the 
‘depot at the expense of the contractor until the 
- labourer is able to travel ; 


„nd the Superintendent may include such expenses as aforesaid in 
an order made under séction 48 or ection 49 with respect to tho 
labourer., 
51. -Where, upon the arriva) ofa labourer at a depot, it 
Compensation to labourer ®PPears that during the journey to the 
for ill-treatment on depot the labourer or any person registered 
PO as his dependant has suffered ill-trestment 
at the hands of the recruiter or person deputed by the recruiter to 
accompany the labourer, or that the recruiter or such person as 
aforesaid has failed to provide the labourer or any person registered 
as his dependant with proper and sufficient food and lodging, the 
Superintendent may order the contractor by whom the depot is® 
maintained to pay the labourer a » reasonable sum by way of com- 


pane i 
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. 52.. Where the Modical: ‘Inspector has reason to think that any 

* porson registorod as tho dependant of a 
Rey aro hon ie - labourer is not ina fit: ten health to. 
to. proceed to labour- tindertake the journey to the labour-district,, 
to which the labourer intends to proceed, 

the Medical’ Inspector shall so ocértify to tho- Superintendent to 
whom notice of the arrival of the labourer was given. The provi- 
sions of sections 48 and 49 shall thereupon apply to the dependant 
as if he were a labourer, and the Superintendent may make such 
orders regarding him as he may make under those sections with 

regard to a labourer. 

58, In any such case as is provided for by section 52, the 
Labourer and rola. /#bourer to whom the dependant is attached 
pated ae ey aka ae re- ghall further be entitled, if he or she so 
i wishes, and if he or she is the husband, 
wife, son or daughter of the dependant, to receive from the con- 
tractor at whose depot he or she arrived, such reasonable sum as 
the Superintendent may think necessary to enable him or her to 
return to the place where he or she was registered, or to his of her 
native district, as to the’ Superintendent may seem fit.: If the 
labourer so returns, then any other persons registered as his or her 

dependants, and any other labourer, being his or her wife, husband, 
son or daughter, shall also be entitled to receive s like sum from tho 
contractor, . 
54. Onthe failure of a contractor for the space of twenty- 
four hours to comply with an order of the 

Failure of contractor 

to pay sins ordered to Superintendent to pay any sum required to 
a paia nnder sections bo paid under section 48,, seotion 49, 
section 50, section 51, section 52 or section 

58, the Superintendent may pay the same to or on behalf of the 
labourer or dependant concerned, and may recover it from the, 

r 
* . 55., (1) All labourers despatched from a contractor’s depot to 
Provisions as to escort , ® Jabour-district shall during their journey 
on Journey and way-bill to the place where they are to labour Be 
« scoompanied bys person appointed by the contractor, and’ no’ 
person shall be so appointed unless he holds a certificate of fitness’ 
signed by the Superintendent, who may cancel such certificate for 
any reason which seems to him sufficient. 
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(2). Every person appointed under sub-section (1) shall take 
with him a way*bill in such form and containing such particulars 
and instructions as the Local Government may prescribe; he shall 
present the way-bill at all such places and to all such officets as 
may be thereupon indicated ; and he shall carry out all apie ncH ous 
therein contained for his gnidance. t 


CHAPTER IV. 


RECRUITMENT BY GARDWN-SARDARS AND LOCAL AGENTS. 


Garden-eardars, 


56. (1) An employer may grant to any garden-sardar a 

Employer may grant Certificate authorising him, in such local 

ee -to garden- area within the limits of a single recruiting 

district as may be specified in the certificate 

to enter into labour-contracts with persons desirons of becoming 

labourers npon any estate of which the employer is in charge, and 
may cancel such certificate at any time. 


l (2). Where any labourer bound by a labour-contract is 
granted a certificate under sub-rection (1), hia employment under 
the certificate shall be deemed to be employment nnder hia labonr- 
contract. f + = f 


57. (1) Every certificate granted toa garden-sardar under 
Formand parileniáis To section 56, sub-section (1), shall be in such 
containea in auch certi- form and shall contain such particulars os 
ii the Chief Commissioner of Assam may 


preacribe in this behalf. 


(2). Any employer granting ' certificate to a garden-sardar 
under section 56, sub-section ( (1), may, before the certificate is 
accepted and signed as hereinafter provided, specify therein the 
name of the local agent (if any) to whom the garden-eardar is to 
report himself for orders, the time within which he isto returtr to 
his employer, and such other apeeucuon for his sedans as he 


may think fit. 
7 
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+ Hvory-certifiate granted to a garden-sardar under’ section 
*56, sub-section (1), shall be acogptod and. 
cepted and corel he in ‘Signed by the garden-sardar in the presence 
Sinaia Inspector or of the Inspector or of a Magistrate having 
` Jurisdiction over the place where the 
employer granting the certificate resides, . 
59. The Inspector or Magistrate shall è inquire into the facts 
parae rae stated in the certificate, and, upon being 
irate’s conntersignature satisfied of the truth of thé facts so stated,, 
oe shall, unless it appears to him that the 
person BO accepting and signing the certificate ie not employed on 
an estate of which the person granting the certificate is in charge 
or is, by character or from any other cause, unfitted to be a garden- 
pie enya and date the certificate. 
: (1) On the application of the employer by whom any’ 
Provision for grani certificate so countersigned has been gran- 
of fradh: cer ncete: ted to a garden-sardar, the Inspector or 
Magistrate may, ‘without ‘requiring the appearance of the garden- 
sardar or making the'inquiry' prescribed by section 59, countersign 
afresh certificate to be granted by the employer to the garden- 
sardar in renewal of any existing certificate. 

(2). Prey fresh certificate granted under enb-seotion (1) 
shall be forwarded by the Inspector or “Magistrate countersigning 
it to the District Magisttate of the district in which the garden- 
sardar to whorn it’is pra; ted is employed ; and the garden-sardar 
shall, en receiving notice from such District Magistrate as afore- 
said, appear before him or any Magistrate specified in the notice 
and accept and sign the.fresh certificate in his presence. 

61. No, certificate granted to a garden-sardar under this 

Certificate when tocome Chapter shall come into force unless and 
into force, aud duration nntil it has been accepted and signed by 
thereof. i 

the garden-sardar and counter-signed by 
the Inspector.or, Magistrate having jurisdiction over the place where 
the employer granting fhe certificate resides, and also by the 
District Magistrate of the district in which the garden-sardar is 
authorized by the certificate to enter into labour-contracte, and no 
certificate so granted shall continue in force for a longer period 
„than one year from the.date of its counter-signature by the said 


Inspector. or Magistrate, 
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62. (1) Every garden-sardar shall provide sufficient and proper 
$ accommodation ina suitable place for such 
E arden Robe labourers, or persons intending 5 become 
labourers, as may be collected by him pend- 
‘ing their removal to a labour-district. f 


(2). The District or Sub-divisional Magistrate shall visit and 
inspect the accommodation so provided ; and every garden-sardar or 
other person in charge of a place in which accommodation is so 
provided shall afford to such i every facility for visiting 
and inspecting it. 


(8). The District or Sub-divisional Magistrate may delegate 
the duty imposed on him by sub-section (2) to a subordinate Magis- 
trate or to an officer of police above the rank of sub-inspector. 


(4). In every such place ss aforesaid the garden-sardar 
providing the accommodation shall make such sanitary arrange- 
ments as the Local Government may prescribe. 


68. (1) Whereas garden-sardar commits a breach of any of 

the provisions of this Actor the rules there- 

go ae oats under, the Inspector or Magistrate who 

countersigned his certificate, or the District 

Magistrate who countersigned the certificate under section 61, or 

the Superintendent within whose jurisdiction the Sasa is 
employed, may cancel the certificate. 


(2). Whenever one of the officers aforesaid cancels a certifi- 
cate, he shall give notice of the fact to the other officers mentioned 
in sub-section (I) and to the employer of the garden-sardar; and, 
whenever such a certificate is cancelled by the employer, notice of 
the fact shall be given by him to the officers aforesaid. 

(3). When the certificate of a garden-sardar is cancelled 
under this section, any labourers or other persons of whom he is in 
charge may be forwarded to their destination under the care of 
any person appointed by ithe employer for that purpose and 
approved by the Superintendent, 
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Local Agents. 


e 


64. (1) Any Superintendent authorized in this behalf by the 
Local Government may, on -the application 


Licensing and duties of 


i rs, grant licenses to 
ident das. of one cr more employers, gr 


suitable persons to be local agente for the” 
purpose of representing employers in all matters connected with 
the supervision of garden-sardars under this Chapter or section 90 
or section 91 within such local area and for such period as the em- 
ployer or employers so applying may desire: 


Provided that no contractor and no person who, in the opinion 
of the Superintendent, has a share or interest in any contractor's 
business shall be licensed as a local agent. 


(2). A local agent shall furnish such information and make 
such returns as the Local Government may, by rule, prescribe. 


65. Any Superintendent authorized in this behalf by the 
Local Government may, on he application 
of one or more employers, grant licenses, 
for such period as the employer or employers may desire, to suitable 
persons to be selecting agents, for the selection, on behalf of the 
employer or employers, of labourers recruited by contractors, and 
such selecting agent shall furnish such information and make such 
returns as the Local Government may, by rule, prescribe : 


Selecting Agent. 


Provided that no contractor or local agent and no person who, 
in the opinion of the Superintendent, has a share or interestin any 
contractor’s business shall be licensed aga selecting agent : 


_ Provided also that no such license shall be granted for more 
than one year from the date thereof : 


Provided also that a license granted under this section may be 
cancelled by the Superintendent for any réason which seems to 
him sufficient. 


66. Where any garden-sardar to whom a certificate has been 

‘ granted under this Chapter by an employer 
ere commits any offence punishable under this 
Act, any local agent of the employer may 


prosecute the garden-sardar for that offence. 
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av. (1) The District Magistrate of any district within which 

So lg a local agent acts as such may, by order in 

ia of licenses writing, cancel the license of the local agent 

if the employer so requires, or if it is shown 

. to the satisfaction of the District Magistrate thut the local agent 
has— e 


(a) omployed any contractor’s recruiter to recruit or engage 
on his behalf persons to be labourers ; or 


(L) permitted persons engaged as labourors by or on behalf of 
any contractor to use the accommodation provided for the 
persons ongaged as labourers by any garden-saardar under 
tho local agent’s control ; or 


(c) allowed any garden-sardar under his control to transfer 
persons engaged as labourers by the garden-sardar to 
contractors or to their recruiters or to any employer other 
than the employer by whom the garden-sardar’s cortifi- 
cate was granted ; or 


(d) himself taken over persons engaged as labourers by any 
garden-sardar with intent to despstch them to any em- 
ployer other than the employer by whom the garden- 
sardar’s certificate was granted. 


(2) A local agent may, within three months next after the 
date of any order of a District Magistrate cancelling his license 
under sub-section (1), appeal against the order to the Local Govern- 
ment and the decision of the Local Govermnent thereon shall be 


final. 
Procedure to be followed by Garden-sardara. 


- 68, Every garden-sardar who desires to engage any person 

a8 a labourer shall appear with the person, 

ee Bie together with any others about to proceed 
ris rea ail for re- to a labour-district as his dependants, be-’ 

fore the Registering-officer having jurisdic- 

tion within the local area specified in the certificate of the garden- 


bò Aor vr ox 1901, 
sardar or before stich other Registering-officer as the Local Gov- 
ernment may appoint for that local area, ar 


69. (1) The Registering-officer shall thereupon inspect tho ` 


, certificate of the garden-sardar, and, if he 
Examination and regis: ` ae 
traiion ot peranns engaged finds that the certificate is in force, shall 
Dy parton-sandar, examine, with reference to the intended 
labour-contract, the person brought before him" under section 68 
whom it is desired to engage as & labourer, and explain the intended 
labour-contract to hin. 


(2) Where it appoars that the person so brought before the 
Registering-officer is competent to enter into the intended labour- 
contract and understands the nature of the same as regards the 
locality, period and nature of the service, and the rate of wages 
and the price at which rice is to be supplied to him, that the terms 
thereof are in accordance with law, that he has not been induced to 
agroe to enter thereinto by any coercion, undue influence, fraud, 
wisrepreseutation or mistake, and that he is willing to fulfil the 
same, the Registering-officer shall register, ina book to be kept 
for the purpose, such particulars regarding him and his depend- 
ants (if any) as the Local Government may, by rule, prescribe; 
and tho labourer and his dependants (if any) shall thereupon be 
deemed to be registered under this Aot. 


70. (1) Where it appears to the Registering-officer that any 
person brought before him under section 
88 is not in a fit state of health to undertake 

Le journey to the labour-district to which he intends to proceed, 
or, in the case of a labourer, that he is incapacitated, by reason of 
any obvious bodily defect or infirmity, for labour in the labour- 
districts, the Registering-officer may, before registering him under 
section 69, sub-section (2), if himself a medical man, medically 
examine him, or, if not-himself a medical man, send him toa 
medical man for medical examination. 


“Medical examination. 


(2) If upon medical examination any person so brought be- 
{ores Registering Officer Ja declared unfit to undertake the journey 
to the labour-district or, in the case of a labourer, incapacitated, by 
reason of any obvious bodily defect or infirmity for labour in the 
labour-districts, the Registering-officer may refuse to register him. 
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41. For every person brought beforea Rogistering-officer under 

TEE ee ere section 68 for the purpose of being regis- 

labourer produced for tered as a labourer, the garden-sardar 

PEAR n E who appears with him shall pay to the 

Rogistering-officer such fee, not exceeding one rupee, as the Local 
Government may direct. 


72. (1) Wheres person has been registered under section 
69, sub-section (2), he shall, within fifteen 
gue oon hraet to- he days after the date on which he was so 
registered, execute a labour-contract with 
tho employer with whom he intends to contract. . 


(2) The labour-contract sball be signed in the presence of the 
Registering-officer by the person so registered and, on behalf of the 
employer, by the garden-sardar who appears with him beforo the 
Registering-officer. The Registering-officer shall satisfy himself 
that the labour-contractis in accordance with any instructions 
specified in the certificate of the garden-sardar; and, if he is so 
satisfied, shall, before the labourer signs the labour-contract, 
personally explain it to him and, after it has been executed as 
aforesaid, attest it, and certify at the foot thereof that he has 
personally explained it to the labourer. 


(3) An abstract of every labour-contract executed under this 
section shall be entered in a register to be kept for the purpose by 
the Registering-officer, and a copy thereof shall then be given to 
the labourer and a copy to the garden-sardar or local agent. 


(4) Where any garden-sardar, without reasonable cause, refuses 
or neglecta to execute a labour-contract with a labourer as required 
by sub-seotion (2) within fifteen days after the date on which the 
labourer as registered uuder section 69, sub-section (2), the Register- 
ing-officer may order the garden-sardar to pay to the labourer such 
reasonable compensation, not exceeding twenty rupees, as the Bo- 
gistering-officer may think fit. 

78. Where the employer of a Pere has, in the in- 

er ee ETA ‘struction specified in the certificate of the 
ployer requires medical garden-sardar, directed that every labourer 
ten previous to engaged by him shall ` before registration 
be examined by a competent medical man 
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and certified by him to be in a fit state of health to undertake 
the journey to the labour-district to which he intends to * pro- 
ceed, and physically and constitutionally fit for labour in the 
labour-districta, no Registering-officer shall register as a labourer 
any person appearing before him with the garden-sardar until 
such medical certificate as aforesaid has been produced and shown ° 
to him. ` . 
74, Where the employer of a garden-sardar has, in the ins- 
a eee een tructions specified in the certificate of the 
wuenin Government ger. garden-sardar, directed that the examina- 
lates Sraminatioj under tion referred to in section 78 shall be made 
by a medical officer in the service of the 
Government, such officer a8 aforesaid making the examination shall 
be entitled to receive from the local agent or garden-sardar such 
feo, for each labourer so examined, as may be agreed upon, and, if 
no agreement has been entered into, such fee as the Local Govern- 
ment, by general or special order, may direct 


75. Unless and until a person whom it is desired to engage as 

Garden-sardar when to ® labourer under this Chapter has execut- 

remove labourer to labour- ed a lybour-contract under section 72, no 

district. 

garden-sardar shall remove or attempt to 

remove him to a Iabour-district, or induce or attempt to induce him 

to go toa labour-district, or to leave the localarea, or aid or 
attempt to aid him in proceeding to a labour-district. 


76. (1) A garden-sardar shall either himself accompany 
doae Ag fas labourers engaged by him throughout their 
company labonrersor send journey from the place in which the labour- 
competent person with contract was entered into, to the labour- 
district wherein they have contracted to 
labour, or shall send with them some competent person appointed 
by him with the approval of the local agent of his employer, or, if 
his employer has no local agent, with the approval of the officer by 
whom the labourers were registered. 


* (2) When the number of labourers (exclusive of dependants) 
proceeding on their journey to a laboar-district is more than twenty, 
for every twenty- labourers eo in excess, or for any numbers of 
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e 

labonrers lees than twenty so in exces, one additional garden- 
sardar-or, person ro appointed by him shall accompany the labour- 
ers 80 proceeding 


77, A garden-sardar may, subject to the instructions specified 

No restriction en wm. 12 his certificate, engage any number of 

ber of persona ovgeged by persons as labourers ; and, subject to the 
garden-sardar ? as : 

provisions of section 76 any number of 

labourers may be despatched at the same time to the labour- 

districts, 

78. A garden-sardar may, with the previous consent in writ- 

eT eee ing of the local agent of the employer by 

casos of gurden-sardar to whom his certificate was granted, or, if the 

Sanat oF labourers not employer has no local agent, with the 

previous consent in writing of the employer, 

be appointed under section 76 a8 a competent person to accompany 
labourers other than those engaged by him. 


79. (1) Every garden-sardar or person appointed by him as 
aforesaid who accompanies labourers to the 
labour-districte shall present to the officer 
before whom the labourers have executed a contract under section 
72 a way-bill in such form and containing such particulars and ins- 
tructions as the Local Government may prescribe. 


Provision for way-bill. 


(2). Every such garden-eardar or other person as aforesaid 
shall also present the way-bill at all such places and to all such 
officers as may be thereupon indicated, and shall carry out all 
instructions therein contained for his guidance. 


80. Every garden-sardar or person appointed by him as afore- 
said who accompanies labourers to the 
Garden-sardar to pro- g 
vide food and lodging for sbour-districta shall provide the labourers 
Se dependants and their dependants (if any) with proper 
and sufficient food and lodging throughout 
the journey. 


81. Where it appears to any Magistrate, on the complaint 

5 PETTEE of a labourer at any place on the journeyy 
obrala. ales n arad that the labourer or any person registered 
er vee omncel as his dependant has suffered ill-treatment 
during the journey st the hands of the 
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-garden-sardar or person appointed by the garden-sardar apcom- 
panying the labourer, or that the garden-eardar or fergom so ap- 
pointed has ‘failed to provide the labourer or any of „his dependants 
with proper and sufficient food and lodging, or has wilfully 
abandoned the labourer or any of his dependants, the Magistrate 
may either order the garden-sardar or person 80 appointed to pay to 
the labourer a reasonable sum by way of compensation, or may 
cancel the labour-contract entered into by the labourer and 
order the garden-sardar or person so appointed to pay to the 
labourer such reasonable sum aa the Magistrate may think 
necessary to enable him with his dependan ts (if any) to return to 
the place at which he was registered, or to his native district, as to 
the Magistrate may seem fit. 


82. On the failure for the space of twenty-four hours of any 
Proceduie on failure of &Fden-sardar or person appointed by him 
garlen-sardur to comply as aforesaid to comply with an order 
with order. 
made under section 81 to pay any sum, tho 
Magistrate may pay the same to or on behalf of the labourer 
concerned, and may recover it from the employer by whom the 
certificate of the garden-sardar was granted, or from the local agent 
of the employer. 


88. Any Magistrate or Embarkation Agent may, if himself a 

> medical man, medically examine, snd, if 

Geena cue i not himself a medical man, send for medi- 

cal examination by a medical man, any 

labourer or dependant who, while on the journey to the district to 

which he intends to proceed, appears to the Magistrate or Embarka- 

tion Agent, as the case may be, not to be in a fit state of health to 
proceed thereto. 


84. (1) Where any labourer or dependant is, on examination 
f under section 88, declared not to be in a fit 
Detention and return of 

labourer declared when State of health to undertake the journey to 
em route to be unfit to the labour-district to which he intends to 
° proceed, the Magistrate or Embarkation 
Agent may order the labourer or dependant to be detained at snch 
place as he may think proper until in a fit state of health to under- 


take the journey. - 
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(2; In any auch case as is provided for by sub-section (1), the 
labourer or dependant, when ina fit stat8 of health to undertake 
the journey, shall, if the garden-sardar or person appointed by the 
garden-sardar Accompanying him, or the employer by whom the 
certificate of the garden-sardar was granted, or his local agent, so 
‘wishes, be forwarded to the labour-district, or, if otherwise, to his 
native district or the place where he was registered as to the Magis- 
trate or Embarkation Agent may seem fit. 


(8) While any labourer or dependant is detained under sub- 
section (1), he shall be entitled to be fed, lodged, clothed and (if 
necessary) medically treated at the expense of the employer with 
whom the labourer, or the labourer to whom the cependanyy is at- 
tached, has contracted to labour. : 


85. (1) Where an order under section 84 has been made with 

Dependanta of labourer reference to any labourer, any person re- 

Wane ted e gistered as his dependant, and any other 
labourer being his or her wife or husband, shall be entitled,— 


(a) until the labourer is in a fit state of health to undertake 
the journey to be fed, lodged, clothed and (if nece- 
sary) medically treated at the place where the labourer 
is detained, and at the cost of the employer with whom 
the labourer has contracted to labour, and 


(b) to be sent back to the same place (if any) as the labourer. 


(2) Where an order has been made under sub-section (1) with 
reference to any dependant, the labourer to whom the dependant 
is attached shall thereupon, untill the dependant is in a 
fit state of health to undertake the journey to the Isbour 
district, be entitled, if the labourer so wishes, and if he or she is 
the husband, wife, son or daughter of the dependant, to be fed 
lodged, clothed and (if necessary) medically treated at the place 
where the dependant is detained and at the cost of the employer with 
whom the labourer has contracted to labour ; and the labourer shall, 
if he or she so wishes and if he or she is the husband, wife, son ore 
daughter of the dependant, be sent back to the same place (if any) 
as the dependant. 

2 
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(8) Where a labourer is entitled and claims to be so fed, ISdged, 
clothed and (if necessary} medically treated, or to berso sept back, 
any person registered as his or her dependant, and ` any other 
labourer, being the wife or husband of the labourer, shall be entitled, 
as the case may be : 

(a) to be fed, lodgod, clothed and (if necewsary) medically 
treated at the place where the dependant is detained, 
and at the cost of the employer, until the dependant 
is in a fit state of health to undertake the journey to 
the labour-district, or 


(b) to be sent back to the same place as the labourer. 


86. Where a garden-sardar or person appointed by a garden- 
Piment oF otpenaes of sardar accompanying any labourer or de- 
Sa gas it as pendant fails to provide the labourer or 
dependant with food, lodging, clothing and 
medical treatment, or to send him back as required by section 84 
or section 85, the Magistrate or Embarkation Agent may order the 
garden-sardar or person so appointed to pay such sum as the Magis- 
trate or Hmbarkation Agent, as the case may be, may think neces- 
sary to provide food, lodging, clothing and medical treatment, or 
to defray the cost of the return-journey of the labourer or depend- 
ant; and, on failure for the space of twenty-four hours of the garden- 
sardar or person so appointed to comply with the order, the Magis. 
trate or Embarkation Agent, as the case may be, may pay the sum 
specified in the order to or on behalf of the labourer or dependant 
concerned, and may recover it from the employer by whom the cer- 
tificate of the garden-sardar was granted, or from the local agent 
of the employer. 


87. (1) Where a Isbour-contract has been executed by a 
garden-sardar on behalf of his employer, 

ployer ny procure ones DY local agent or other representative of 
a Mice ake, a Sn the employer may require the labourer to 
tract on payment of er- appear before the Superintendent for the 


pense of return. cancellation of his labour-contract. 


e (2) If, when the labourer appears under sub-section (1), such 
reasonable sum as the Superintendent may think necessary to ensa- 
ble the labourer and his dependants (if any) to return to the 
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native district of the labourer or to the place at which he was regis- 
tered ay to tf Superintendent may seem fit, and euch further sum (if 
any) by way of compensation as the Superintendent may think rea- 
sonable, are paid to the labourer in his presence, the Superintendent 
may declare the labour-contract cancelled, and, in that event, shall 
make an endorsement to the like effect on the labourer’s copy of 
the labour. contract, and attest the endorsement with his signature. 


88. (1) Where the Superintendent declares the labour-con- 

tract of any labourer to be cancelled, any 

Osnoellation of contracts other labourer who is the wife, husband 

of relatives. 

father, mother,son or daughter of the 

labourer and has entered into a labour-contract at the same place 

with the same employer, way claim to have her or his labour-con- 
tract cancelled at the same time, 


(2) Where a claim is made under sub-section (1), the 
Superintendent shall declare the labour-contract of the claimant to 
to be cancelled, and shall order thelocal agent or representative 
of the claimant’s employer to pay to the claimant such reasonable 
sum a8 the Superintendent may think necessary to enable him and 
his dependants (if any) to return to the same place as the labourer. 


(8) On the failure for the space of twenty-four hours of the 
local agent or representative to comply with an order made under 
sub-section (2), the Superintendent may pay the sum specified in 
the order to or on behalf of the claimant concerned, and may 
recover the same from the employer by whom the certificate of the 
garden-sardar was granted, or from the local agent or represent- 
ative who appears on behalf of the employer. 


89. When an order is made under sections 81, 86 or 88 for 
peyment of the costa of the return journey 

is o for repe- of any labourer or other person, the Magis- 
trate may order the garden-sadar or othor 

person liable in respect of gush costs to pay also the oost of providing 
such escort to accompany the labourer or other person during his 
return journey as the Magistrate may think necessary. ° 
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OHAPTER V. : 
ENGAGEMENT o¥ EMIGRANTE OTHERWISE THAN UND RE : 
Onaprens HI anp IV. z 


90. Whena notification has been published under section 8, 

prohibiting the recruifing, engaging, i 
Pee vag jan © inducing or assisting, natives of India, or 
through garden-sadais. specified class of natives of India, to emi- 

grate from the whole or any specified part 
of a Province to any labour-district or any specified portion of a 
labour-district otherwise than in accordance with the provisions of 
this Act therein specified, the Local Government may, with the pre- 
vious sanction of the Governor-General in Council, by notification 
in the local official Gazette, declare that specially employed 
garden-sardars, not being garden-sardars holding certificates 
granted under Chapter IV, may, in the part of the province speci- 
fied in the notification under section 8, engage persons on behalf of 
their employers and assist persons so engaged to emigrate to such 
labour-district or specified portion of a labour-district subject to the 
following provisions, namely :— 


(a) The employer shall grant vach gardon-sardar specially 
employed by him under this section a permit in writing, 
in such form as the Chief Commissioner of Assam may 
by rule prescribe, signed and dated, specifying the 
name of the garden-sardar and the recruiting district in 
which alone the garden-sardar may engage persons on 
behalf of his employer and assist them to emigrate : 
Provided that no such permit shall be granted to a 
garden-sardar who has not resided at least six months 
on the estate of the employer. 


(b) The employer shall in the permit certify that the garden- 
sardar named therein is a person employed on his estate, 
and shall specify the nature of his employment and the 
period of his residence on the estate. 


e (c) Every permit shall be presented by the garden-sardar 
named therein in person for countersignature to the 
Inspector or to the Magistrate having jurisdiction in 


aot VI or 1901. 59 


the place where the garden-sardar resides, and shall not 


_B8 valid or have effect unless and until it is s0 counter- 


signed. 


(d) The Inspector or Magistrate may refuse to countersign 


any permit, for any reason, to be recorded in writing, 
which he may think sufficient, and shall refuse to 
countersign a permit unless he is satisfied that the 
garden-sardar named therein is employed on the estate 
of his employer and has resided at least six months on 
the estate and is a fit person to engage persons and 
assist them to emigrate. 


(e) When a permit is duly countersigned the garden-sardar 


named therein may proceed to the recruiting district and 
there himself engage persons on behalf of his employer 
and assist them to emigrate, subject to the provisions 
of this Ohapter. 


(f) Every garden-sardar so authorized shall, on his arrival 


in the recruiting district and before he engages any 
person to emigrate, in person or in writing, report his 
arrival, and the place at which he intends principally to 
reside, to the District or Sub-divisional Magistrate, and 
shall, at least three days before his departure from the 
recruiting district, similarly report his intended depar- 
ture and furnish a list, in such form as the Local Govern- 
ment may prescribe, containing the names and desorip- 
tions of the persons whom he has engaged and is assist- 


ing to emigrate. 


(g) Every garden-sardar shall either himself accompany all 


(h) 


persons so engaged by him to the labour-distriot in 
which the estate of his employer is situate, or send 
them there in charge of another garden-sardar holding 
& permit under this section from the same employer to 
engage persons in the same recruiting district. 


No permit shall have effect for morc than six months, 


from the date of countersignature by the Inspector or 
Magistrate as aforesaid. 
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(ù Any permit granted under this section may be cancefled in 
the recruiting district by the District Magistrate for any 
reason, to be recorded in writing, which fe may think 
sufficient. The fact of cancellation shall be endorsed 
by such Magistrate as aforesaid on the permit, and the 
permit shall thereupon become invalid gnd cease to have’ 
effect. A District Magistrate whọ cancels a permit 
under this clause shall give notice of such cancellation 
to the employer by whom it was signed and to the 
Inspector or Magistrate by whom it was countersigned. 
91. The Local Government may, by notification in the local 
official Gazette, declare, in the case of any 
eee ert ioe to specified agency or any association of 
through approved agencios employers for purposes of engaging 
sere persons to emigrate formed and conducted 
in accordance with rules approved by the Local Government,— 
(a) that garden-sardars working in the province under the 
control of gach agency or association as aforeasid and 
holding permits granted and countersigned under 
section 90 may, subject to such conditions as may be 
prescribed in the notification, engage persons und assist 
them to emigrate; and 
(b) that, inthe case of garden-sardars holding certificates 
under Chapter IV and working in the Province under 
such contro] as aforesaid, any of the requirements of 
that Ohapter may be dispensed with or relaxed in such 
manner a8 may be prescribed in the notification. 
92. Subject to the provisions of section 8 and of any noti- 
fication issued thereunder, nothing in this 
ibang of engagement Act shall be deemed to prohibit any per- 
thae under foregoing pro- son from engaging or assisting natives of 
vinona of Act: India to emigrate to a labour-district other- 
wise than in accordance with the provisions of Ohapters ILI and IV 
and of sections 90 and 91. 
98. (1) The following provisions of this Act shall apply to 
the transport and employment of persons 
eee cea ere engaged or assisted to emigrate under this 
Suis Chapter, Chapter and not bound by labour-contracts, 
namely :— 
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(a) in Onaprer VI (TRANSPORT) :— 
() pections 94 and 95 (routes and transport by sea) ; 
(is) sections 96 to 09 (passenger licenses) ; 
(sts) sections 100 and 101 (Rmbarkation Agents powers and 
returns by master) ; 
(iv) section 108 (medical officer) ; 
(v) section [04 (delay in departure) ; 
(vs) sections 107 to 110 (Magistrates’ power) ; 
(oss) section 112 (disinfection) ; 
(viii) section 118 (excess passengers) ; 
(te) section 114 (breaches of Act and rules) ; and 
(æ) section 116 (delegation of magisterial powers) ; 
(b) in Owapruz VII (Lasous-pisticrs) :— 
(i) section 122 (registers and returns) ; 
(+) section 128 (inspection) ; and 
(i) sections 159, 161 and 162 (repatriation) ; 
(c) in Onarrar VITI (Rura) :— 


all powers conferred by section 163, except in so far 
as the same relate exclusively to labourers and their 
dependanta ; 
(d) in Ohapter IX (PäNaLtIras AND PROCEDURI); 
(s) sections 176, 177, 181, 182 and 188, (offences connected 
with transport by river); and 
(#4) sections 185 and 186 (offences by employer) ; and 
' (e) in Onarrtar X (Misomiuameous) :— 
(4) section 215 (recovery of sums due) ; and ` 
(#4) sections 218 to 228 (fines, etc.), Assistant Inspector, 
officers’ powers, exemption, prior notifications, and 
repeal.) 


(2). Except as indicated in sub-section (1), nothing in Chapter 
II to IV inclusive or in Chapters VI to X inculsive shall apply to 
persons engaged or assisted to emigrate under this Chapter and 
not bound by labour contracts. 
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CHAPTER VI. E 
; TRANSPORT, oe * 
Routes, ete., i 


94. Every person who forwards or accompanies labourers or « 
emigrants under Chapter V or their de- 
ihe Tet 924 Sendante to a labour-diatrict shall forward 
or take them by the prescribed route, or one 
of the prescribed routes, and shall conform to the rules made under 
this Act, in so far ax the said rules apply to himself and to the 
persons emigrating under his charge. 
. Transport by River. 
95. Nothing in this Chapter shall apply 
ratemnsport by sa to Jo tho transport by sea of natives of India 
to the labour-districta. 

96. (1) No master shall receive more than twenty passengers, 

being natives of India, on board his vessel 
ene ome to carry mora for the purpose of transporting them to a 
be ordinarily loensed. labour-district, unless a license to carry 

passengers in his vessel has been granted 
to him ander this Ohapter by an Embarkation Agent duly em- 
powered in that behalf by the Local Government. 

(2). The Local Government may, by notification in the local 
official Gazette, exempt from the provisions of this section any 
vessel or class of vessels. 

97. (1) The master or owner of any vessel who desires to 
obtain a license under this Chapter to carry 
passengers in his vessel shall make a written 
application for a license to an Embarkation Agent empowered as 
aforesaid. 


Application for loense. 


(2). Hvery application made under sub-section (1) shall state 
auch particulars respecting the vessel as the Local Government 
may, by rule, prescribe. 

} 98. Where the Embarkation Agent to whom ‘an application 
AE ETERA i made under section 97, sab-seotion (1), 
is of opinion that the vessel is in all respecta 
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suitable for carrying passengers being natives of India to a labour- 
district, „he shall give to the master of the osol a license to carry 
passengers ‘therein, specifying the number of passengers, bang 
natives of India, who may be received on board. 


. 99. Such fee, not exceeding sixteen rupees, as the Loval 
Government may, with reference to the 
size of the vessel, by rule, direct, shall Le 
paid for every license granted under section 98, and no license 80 
granted shall be iu force for more than one voyage : 


Foo for license. e 


Provided that a license may, with the previous sanction of the 
Local Government, be granted under the said section to the master 
of any vessel for any term not exceeding one year, on payment of 


such fee, not exceeding one hundred rupees, and on such conditions, 
as the Local Government may, by rule, prescribe. 


100, (1) Any Embarkation Agent may, in accordance witli 


E eee such rules as the Local Government may 
limit number to be recefy- Make in this behalf, direct, by order in 
e ery parti- writing, that, on any particular voyage or 

part of voyage, any master licensed under 
this Chapter shall not receive on board his vessel more than the 
specified number of passengers, being natives of India, which num- 
ber shall be less than the number specified in thé license granted 
to the master. 


(2) In computing the number of persons on board a vessel, two 
children under the age of ten years shall, for the purposes of this 
Chapter, be reckoned as one person only. 


101. Every master licensed under -this Ohapter shall keep 
such lists, submit such returns, and make 
such reportsin regard to the passengers 
carried in his vessel, as the Local Government may, by rule, pre+ 
scribe. 
102. Hvery master licensed under this Chapter shall have 
pein dae on board his vessel carrying labourers and 
medical and other officers, their dependants such supplies of provi- 
GOOR oe sions and clothing, and such medical and 
other officers, cooks and attendants, as the Local Government 
may, by rule, prescribe. 
3 


we 
Master io make returos. 
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108. No medical officer shall be appointed to any væl in 
réspect of which a license is granted ander 

Hiss! omor to be this Chapter, unless he holds "a licenso 
granted by such authority ‘as the Local 


Government may appoint in that behalf ; and any medical officer 
so licensed shall be forthwith removed from his appointment on 
tho requisition of any oficer empowered by the Local Government 
to make such a requisition. 

Departure of Passeuger-vessels and Procedure during Voyage. 


104. Whereit appears to au Hmbarkation Agent that tho 
Embwlation Agent may departure of a vessel in respect of which a 
oo of vessel license is granted under this Chapter is 
i unduly delayed beyond the date fixed by 
the order of a Saperintendentor of the Local Government, or noti- 
fied by advertisement in the public press, for such departuro, he 
may ordor the master of the vessel to proceed on his voyage at 
once. 
105. (1) No master licensed under this Chapter shall proceed 
Slusler to receive way. O78 Voyage with his vessel carrying laboar- 
bills from Wmbarkation ers until he las received from the Embar- 
ABN kation Agent the way-bills relating to all 
labonrers on board in respect of whom way-bills are reqaired by 
this Act or by the rules madę thereunder. 
(2) The Embarkation Agent and the master of the vessel 
shall together personally ascertain that the namber of such labour- 
rers on board corresponds with the number entered in the way-bill. 


(3) The Hmbarkation Agent shall send a copy of every way- 
bill granted under sub-section (1) to the Magistrate of the labour- 
district to which such labourers are proceeding. 

106. No master licensed undér this Chapter shall cause or 

EE E permit any labourer entered in any such 
to leare vorsol at any olaia way-lill finally to leave his vessel at any 
oa Pon thst enone] place other than that named in the way-bill 

as the destmation of the labourer : 

e Provided that nothing in this section shall be deemed to pre- 
vent the master of a vessel from permitting such labourers to 
digembark at any place on the voyage so long as the disembarka- 
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tion 53 not intended, or known to be likely, to be final, nor to per- 
vent the fin&l disembarkation of any such labourers or the transfer 
of auch labourers with their dependants to another vessel in case of 
accident or unavoidable necessity ; 


Provided also that every such accident or necessity as afore- 
eaid shall forthwith be reported by the master to the Embarkation 
Agent by whom he was licensed, and to the nearest Magistrate in 
the district within which the accident has occurred or the necessity 
has arisen. 


107. (1) Bron master licensed under this Chapter shall stop 

his vessel carrying passengers, being natives 

ee nop bi rus’ of India, at such places, being places where 
there is a Magistrate, a Magistrate is stationed, and shall, unless 


the Magistrate permits him to depart earlier, remain at each such 
place for such time, not exceeding six hours of daylight, as the 
Local Government may direct. 


(2) The master shall, on arriving ab such a place as aforesaid, 
immediately report to the Magistrate the number of the crew and 
other persons on board, the general state of their health, and the 
number of deaths (if any) which- have occurred among the peton 
who embarked on board his vessel. 


108. (1) Any Magistrate may, while a vessel in respect of 
which a license is granted under this 
Chapter is within the local limits of his 
jurisdiction, go on board the vessel and 
inspect it and all persons, being natives of India, on board. 


Power for Magistiates to 
Inxpect vosselL 


(2) The master and officers of any such vessel aa aforesaid 
shall afford to the Magistrate every facility for inspection, and give 
him all such information as he may reasonably require respecting 
the labourers or other persons on board, the deaths (if any) which 
have occurred on board, and any other facta affecting the health of 
the passengers. 


109. Any Magistrate may, while a vessel in reapect of which 
a license is granted under this Chapter js 
f trates Poe ae 
to somite commestoation within the local limits of his jurisdiction, 
between vomela and land. alate the communication between the 
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vessel and the land, and prohibit all persons from leaving the 
vessel, and all persona on land from proceeding on Board. 


110. (1) Any Magistrate may, if he has regson to believe 
that any passengers, being natives of Indin, 
Power for Magistrates sas fi 
to detain vearels for inspec- OR board a vessel within the local limits of. 
ratte aaga Miek his jurisdiction in respect òf which a license 
, ; ig granted under this Chapter, are, or are 
likely to be, affected with any dangerously infectious or contagions 
disease, detain the vessel and depute the civil medical officer of 
the district or any other qualified medical officer to inspect such 
passengers as aforesaid and to report on their health, stating 
whether any or what measures are requisite for the removal or 
prevention of the dangerously infectious or contagious disease. 
(2) On receiving the report of the medical officer so deputed, 
‘the Magistrate may order any such passenger as aforesaid who is 
suffering from any dangerously infectious or contagious direase 
to be disembarked and detained for medical treatment. 


111. (1) Where, on receiving the report of a medical officer 
deputed under section 110, sub-section 
arr enone (1), it appears to a Magistrate that a 
à labourer, or any dependant of any such 
labourer, though not suffering from a dangerously infectious or 
contagious disease is not in a fit state of health to proceed to the 
labour-district in which the labourer has contracted to labour, he 
may ordér.the labourer'or dependant to be detained, and shall 
cause all necessary arrangements to be made for his accommo- 
dation, support and medical treatment. 
(2) Any expenditure inourred under sub-section (1) may be 
recovered from the employer of the labourer concerned. 
112. (1) Where in the opinion of .a medical officer deputod 
ioiandee Anleateta under section 110, sub-section (1), it is 
detain vessc] to be cleansed dangerous to the health of the general body 
and:dimnteetod. of the passengers to allow the vessel to 
proceed until measures have been taken to cleanse and disinfect 
her, the Magistrate may detain the vessel for a further period, not 
exceeding three days, for the purpose of carrying out those 
measures. ` j 
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f2) Any expenditure incurred under sub-section (1) may be 


recovered frem the master or owner of tife vessel. 
113. (1) Whereit appears to a Magistrate making an Inspection 
" ofa vessel, in respect of which a license ir 
. nies fo ho bikon af granted under this’ Chapter, that the num- 
passongers as formd on ber of passengers on board, being natives 
P of India, ia larger than the number speci- 
fied in the license or than the number specified in an order of an 
Embarkation Agent made under section 100, he may remove 
the excess number and detain them until another opportunity of 

forwarding them to their destination is found. 


(2) Any expenditure incurred in maintaining passengers 
detained under sub-section (1) and in forwarding them to their 
destination may be recovered from the master or owner of the veasel 

114. Where it appears to a Magistrate making an Inspection 
of a vessel in respect of which a license 
is granted under this Chapter, that any of 
the provisions of this Act or of any rule 


Tofraction of the Aot 
and rules to be reported. 


thereunder have not been complied with in respect of the vessel, he 
shall report the fact to the Embarkation Agent by whom the 
license was granted ; and, if he considers it necessary to do so, he 
may detain the vessel until such provisions as aforesaid have been 
so complied with as to make it possible for the voyage to be further 
prosecuted with safety and reasonable comfort to the emigrants. 

115. (1) The Local Government 

Power to make rules 


reynlating disembarkation may make rules to regulate— 
and other matters. 


(a) the disembarkation of labourers and their dependants, 
and their inspection and accommodation on arrival at 
their destinations : 7 

(b) the detention of labourers and their dependants at debar- 
kation-depots : 


(c) forwarding of labourers to their destinations and the 
closing and return of way-bills by employers. 
(2) Any expenditure incurred in pursuance of any rules made 
under sub-section (1) may be recovered from the employers of the 
labourers concerned. f 
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116. The District or Sub-divisional Magistrate may antforise 
afly Subordinate Magistrate, medica] officer 

Deputution of other f 5 oe 
offlcer to discharge the OF Officer of Police above the rank of Sub- 
ae mae Inspector to exorcise the powers and antho- 
‘ritiea conferred, and to perform the duties i 
imposed, on a Magistrate under sections 107 to 11¢. 


s+ m s 


CHAPTER VII. 
Provisions AS TO THA LABOUR-DISTRIOTS. 
Annual Rate payable by Employers. 


117. (1) Every employer shall, on the first day of January 
a eed r by and the first day of July in each year, pay 
employor. in respect of each labourer then in his 
employ such rate, not exceeding an annual sum of one rupee, as 
the Local Government may, by notification in the Local official 
Gazette, direct. 

(2) On the failure of an employer, for the space of one month 
after the receipt of a notice in such form and served in such manner 
as the Local Government may prescribe, to pay any sum due undor 
sub-section (1), the same may be recovered from him, 


Local labour-contracts. 


118. (1) Any employer may enter into a labour-contract 
ait ates Face fo. s erm, not exceeding one year commenc- 
outed in labour-distriota ing from the date of the execution of the 
ei ing: employer and Jabour-contract, with any native of India 
within the labour-district in which the 


estate to which the labour-contract refers is situate. 


(2) Where an employer has under sub-section (1) executed 
s labour-contract within a labour-district, he shall, within one 
month from the date of the execution of the labour-contract, 
forward it in duplicate to the Inspector within the local limits of 
whose jurisdiction the estate is situate. On receipt of the labour- 
contract so forwarded, the Inspector shall enter an abstract thereof 
in a register to be kept by him for the purpose, and shall then give 
one copy of the labour-contract to the labourer and the other to 
his employer. f 
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aly When, for the first time after the registration, under 
Veriðqulion “and cn- section 118, sulfsection (2), of a labour- 
Hons of *acch con- contract with a labourer, the Inspector 
‘ visite the estate on which the labourer is 
employed, the employer shall cause the labourer to appear before 
the Inspector for the purpose of having his contract verified, and 
the labourer may thereupon apply to the Inspector to cancel his 
labour-contract ; and, if the labourer shows cause sufficient, in the 
opinion of the Inspector, to justify the caucellation of his labour- 
contract, the Inspector shall cancel the same and shall thereupon 
make an endorsement that it has been cancelled on the labourer’s 
copy of the labour-contract or, if that copy is not forthcoming, shall 
give to the labourer a certificate to the like efféct. 


120. The Inspector or Magistrate may, either on the applica- 
tion of the employer or the labourer or of 
or Magistrate to require his own motion, require the employer to 
cuted anoh contract to cause any labourer who has entered into & 
appear before him. labour-contract under section 118 and is 
employed upon any estate within the local limits of the jurisdiction 
of the Inspector or Magistrate, to appear before him for the purpose 
of having his labour-contract verified ; and, if the labourer applies to 
the Inspector or Magistrate to cancel his labour-contract aud shows 
cause which the Inspector or Magistrate, after considering any 
cause which may be shown by the employer to the contrary, con- 
sidors sufficient to justify its cancellation, the Inspector or Mag is- 
trate shall cancel the same as provided Ly section 119. 


121. (1) Notwithstanding the provisions of section 118, an 

employer may enter into a labour-contract 

Pe es aes We a with any native of India in a labour-district 

ie aed Inspoctor fora term not exceeding four years com- 

mencing from the date of the execution of 

the labour-contract, if he appears, or deputes some person to 

appear on his behalf, with the native of India before the Inspector 

or Magistrate within the local limits of whose jurisdiotion tho 
etate to which the labour-contract refers is situated. 

(2) The Inspector or Magistrate shall thereupon explain the, 
labour-contract to the native of India, and shall, if satisfied that 
he is competent to enter into and understands the same, call upon 
him and the employer or the person deputed as aforesaid to exe- 
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cute it in his presence; and, if they execute it, shall attest the 
execution with his signattre. . 

{8) An abstract of every labour-contract executed’ inder this 
section shall be entered in a register to be kept by the Inspector 
or Magistrate for the purpose; and one copy of the labour-contract 
shall then be given to the labourer and the other.to his employer j 
or the person deputed as aforæaid. Š 

(4) In respect of every labour-contract, au abstract whereof is 
registered under section 118 or under this section, the employer who 
oxecutes the labour-contract in person or the person deputed to 
oxecute the same on his behalf shall pay to the Inspector 
or Magistrate such feo, not exceeding one rupee, as the Local 
Government may difect. 

Employer's Returns and Magistrates’ Inspections. 

122. (1) Every employer shall keep such registers of all 

labourers and other persons employed on 
E eh es MES the estate of which he is in charge, and 

of their dependants, in such form, and shall 
make to the Inspector, within the local limits of whose jurisdiction 
the estate is situate, such periodical returns in p as the Local 
Government may, by rule, prescribe. 

(2) The Inspector may examine the roftors so kept and 
muster all labourers and other persons employed on any estate 
within the said local limits, and may verify the accuracy of the 
entries in the registers, or in any prescribed periodical return. 

128. Any Inspector or Magistrate, or any person authorized 

- -by either of them in writing in this behalf, 
ee taaet ean: may onter and inspect all lands and houses 
houses and to make 1e- -wholly or pertially used by or for labour- 
ae veneers ers, or by or for any other natives of India 
employed on any estate, and may require that all such labourers 
or other natives of India ae aforesaid, or any particular class or 
classes or individual or individuals of them; shall be brought before - 
him, and that a copy of the lsbour-contract of any labourer shall be 
produced, and may make any inquiries which he thinks proper 
{euching the condition’ or treatment of such labourers or other 
natives of India as aforesaid or any of them; and the employer 
shall be bound-to comply with eyery requisition and to answer 
_ very inquiry so made to the bæt of his ability. 


F a 
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atk Regulation of. Labour. 
124. (1), Every employer shall prepare a schedule specify- 
ing the daily task to be executed by each 
oe of daily taks labourer employed on the estate of which 
e the employer is in charge, ead may, from 
time to time, alter any schedule eo prepared. ` 


(2). One copy of every schedule prepared under sub-section 
(1) shall be filed in a book, which shall be open to thé examination 
of the Inspector, and translations thereof, in such languages as 
the Chief Commissioner of Assam may direct, shall be affixed 
.in some conspicuous place sccessible to the labourers to whom 
the schedule relates. 


(8). The minimum payment for each daily task shall be the 
quotient resulting from dividing the monthly wage of the labourer 
concerned by the number of working days in the current month. 
The number of working days ina month shall be ascertained by 
deducting the number of Sundays from the whole number of days 
in the month. 


25. (1). No labourer shall be bound to labour more than mx 
days in one week,.or more than six conse- 


Limitation on timos and i E ; . š 
payment of wages. cutive hours, or more than nine hours in 
one day. 


(2). Every employer shall, on six days in each week, provide 


for each labourer work sufficient to enable him to earn at least his - 


minimum, daily wage; and, failing such due provision of work, the 
labourer shall, if he can show. that-hé was able and willing to 
labour for the same, be- entitled to claim his minimum. daily wage. 


(B). On or before the fifteenth day of each month the employer 
shall pay to every labourerin his employment.the wages earned 
by the labourer during the preceding month and still unpaid. 

4 
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126. (i). Where the Inspector considers that any schedufe of 
; daily tasks, or any part thereof, is” un- 
a Mee ty palon ræsonable, he may, by order in writing, 
aie to appeal to Com- direct that such reduction as ‘is specified in 
the order be made in the scheduled daily 

` tasks, e 


(2). The employer shall at once make the reduction go ordered, 
but may, if dissatisfied with the order of the Inspector, by noticein 
writing, require the Inspector to summon a Committee to inquire 
into the schedule. 


(8). Every Committee summoned under sub-zection (2) shall 
consist of— -> 


(a) the Inspector, 


(b) some person to be nominated by the employer whose 
schedule is to be inquired into, and, 


(c) if practicable, a medical offloer. 


(4), Where the employerfails to nominate a person within seven 
days after being thereunto requested in writing by the Inspector, the 
Inspector, instead of the employer so failing, may nominate s per- 
son. i 


(5). Where the Committee consists only of the Inspector and of 
a person nominated by the employer or Inspector, the Inspector 
shall have the casting vote. ; 


127. (1). Where the Committee, or a majority thereof, is of 
opinion that the scheduled daily tasks or 
F e she any of them are unreasonable, the Com- 
mittee shall order them to be modified and 

reduced in such manner as it may think fit. 


(2). The employer shall thereupon alter the schedule accord- 
ingly, and copies and translations of the same so altered shall be 
filed and affixed in the manner provided by section 124, and shall, 
as between him and the labourers concerned, take the place of the 
formers chedule. 
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*128. (1). Notwithstanding eag contained in any schedule 

$ of daily tasks, t ector may order that 

po Ezorlnon for weakly le any d pean whois, in te opinion, 

` unable from weakness to earn by his labour 

the sum of one anna and a half per diem, according to the schedule 

shall receive, in lien of actual earnings, subsistence-allowance at 

the rate of one anne and a half per diem, or diet on a soale to be 
approved by the Inspector. 


(2). Any subsistence-allowance ordered under sub-section (1) 
may be recovered from the employer of the labourer concerned. 


Incapacity for Labour. 


129, (1). The Inspector within the local limita of whose juris- 
Inspector may ng diction a labourer is employed may release 
eae ge ral the labourer for ‘such perioda she thinks 
labour, fit, from performing his labour-contract, if 
he is, in the opinion of the Inspector, temporarily unfitted, by 
reason of sickness or any other sufficient cause, for the performance 
thereof, 


(2). Every release granted under sub-section (1) shall be 
endorsed by the Inspector on the labour-contract, and the time 
during which the release continues shall not be reckoned as part 
of the term for which the labourer is bound to serve. 


(8). Hvery labourer-released as aforesaid shall, during the 
release, receive such subsistence allowance from hia employer as 
the Inspector may think suficient. 


80. (1). Where any labourer is compelled, by reason of sick- 

ness, to absent himself from work, he shall 

st capone absent from eogive from his employer, for each day on 

which he is so absent, subsistence allowance 

at the rate of one anna and a half, or, if in hospital, sick diet on a 
scale to be approved by the Inspector. 

(2). Where the period during which a labourer isso absent 


exceeds the total number of thirty days in any one year, and the 
employer, as soon as that number is exceeded, gives the labourer a 
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notice in writing tothat effect, each day of absence in eroga of 
that number shall be added to the term of the labdur-cqntract, 
unless tho labourer refunds to the employer the sum of one anna 
and a half for each day so in excess. i 


(8)., The Inspector shall, from time to time, wien visiting the 
estate,on the application of the employer, and *may also at any 
other time, on the application of either the employer or a labourer, 
endorse on the labour contract of labourer, after such inquiry as ie 


may think necessary, the number of days so to®beadded to the 
term thereof ; 


‘Provided that an employer, who omite to apply for suck en- 
dorsement as aforesaid at the time when thetInspector. is actually 
visiting the estate, shall, in the absence of sufficient reasons to the 
contrary shown to the satiafaction of the Inspector, be debarred 
from applying afterwards for endorsement in so far as days of 
absence which occurred prior to the date of the Inspectors last 
visit are concerned. 


181. (1). Where inthe opinion of the Inspector, a labourer 
is permanently incapaciated for the per- 
formance of his labour contract or any 
material part thereof, the Inspector shall 
certify to that effect in writing and deliver the certificate to 
the employer of the labourer or to the representative of the em- 
ployer, and, from the date of the certificate, the labour-contract of 
the labourer shall wholly determine. 


Discharge of labourer 
permanently incapacitated 


(2). Hyery labourer whose labour contract so determines shall 
be entitled to receive from his employer such sum, not exceeding 
three months’ wages, as the Inspector may award. 


(3). Every sum so,awarded and any such subsistence allowance 
as is provided for by section 129 or section 180 may be recovered 
frbm the, employer of the labourer concerned. 
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i Accomodation for Labourers. 
182, - Hyery employer shall be bound to provide for the labour- 
. ers employed on the estate of which he 


a i epi peri is in charge such house accommodation, 
* arrangements of labourers. water supply and sanitary arrangements as 
the Local Government may, by rule, pree- 
oribe. 


188, (1). Where the food grain commonly used by any class 

of labourers is ‘not procurable by them st 

tony of food grain reasonable prices in the local markets near 

the estate on which they are employed, 

their employer shall be bound to supply them therewith at a 
reasonable price. 


(2). The Local Government may, by notification in the local 
official Gazette, declare, either generally or for each district be 
part of a district, what shall, for the purposes of this seotion or, 
deemed to be a reasonable price. 


184, (1). Subject to such rules as the Local Government may 
make in this behalf, any Inspector may, 


Provisions for rationing. by order in writing,— 


(a) direct thats on any specified estate within the local 
limits of his jurisdiction, all labourers or any spe- 
cified class of labourers shall be furnished by their 
employers with rations, cooked or uncooked, on such 
scale and for etch period, dot exceeding three months 
from the date of their arrival on the estaté,as may 
be specified in the order; 


(b) direct that any specified Isbourer shall be éxampt from 
the effect of any general order so made, if he is adtis- 
fied that the labourer is able to earn a full wage and 
desires to provide himself with proper and sufficient 
food ; 


(e) direct that any specified labourer shall be furnished ° 
with rations for any term not’ exceeding six months, 
and renew that direction for @ like termi: 
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(2). The cost of each Isbourer’s ration furnished to fim in 
aocordance with any direction given under sub-sectio (1) ghall be 
calculated at current rates as determined by the Inspector, and 
shall be deducted from any wages earned by the labourer during 

_ the period for which the direction is in force. £ 
183. Where, in the opinion of the Inspəctbr, an employer 
does not provide such h&spital acoommods- 
Provision for hospital tion in a suitable place available to the 
eager raped and medi. J abourers employed upon the estate of 
i which he is in charge, or does not make 
such provision for the medical treatment of his labourers, as the 
Local Government may direct, the Local Government may require 
the employer to contribute to the support of a central hospitel to 
be established, or to the pay of a medical officer to be appointed, 
such sum, proportionate to the number of labourers so employed, 

as it thinks fit. 

186, (1). Any Inspector or Assistant Inspector, who is him- 

self a Magistrate, may, with respect toany 
plore nes dio pmo estate situate within the local limits of 
vide accommodation, etcs hig, jurisdiction, inquire whether the em- 
See ree ise in charge of the estate has provided 
for his labourers house accommodation, water supply, sanitary 
arrangements, food-grains and rations in accordance with any rules 
made by the Local Government under sections 182 or 184 or any 
notification issued under section 188. 

(2). At the instance of any Inspector or Assistant Inspector, a 
similar inquiry may be made by a Magistrate. . 

(8). Every inquiry under this section shall be made at some 
place, on, or within ten miles of, the eatate to which itrelates, and 
shall be conducted and dealt with as if it were an enquiry by a 
Magistrate under the Code of Oriminal Procedure, 1898. 


Localities unfit for the Residence of Labourers, 
187. (1). Where, in the opinion of the Inspector, an estate or 
portion of an estate situate within the local 
. et by Inspoctor snd limita of his jurisdiction is, at any time, by 
i eee reason of climate, situation or condition, 
unfit for the residence of labourers, or of any particular class of 
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laborers, he shall give notice, in writing, of his opinion to the Dis- 
triot Magistrate, who shall forthwith, by “order in writing, summon 
a Oommittéé to inquire into the matter. 
(2). The District Magistrate may also of his own motion sum- 
, mon a Committee, where, either from his own observation or upon 
the report of am Inspector, Magistrate or Medical officer, he is of 
Opinion that an estate or portion of an estateis, for any of the 
reasons aforesaid, unfit for the residence of labourers or of any 
particular class of labourers. 


8 Every Oommittee summoned under this section shall 
consist of — 
(a) the District Magistrate ; 
(b) the Inspector; j 
(c) the Civil Medical oficer of the District ; and 
(d) one or more employers of labourers ; 

(4). Provided that, if the District Magistrate is unable to pro- 
oure the service on the Committee of any employer of labourers, he 
may, with the previous sanction of the Commissioner of the divi- 
sion, appoint one or more persons qualified to serve on the Oom- 
mittee. 

188. Where it appears to the Local Government, upon the 

report of an Inspector, Magistrate or Medi- 
In Oommittes 
by ose st p e apren: cal officer— 
ment, 
(a) - that an estate or portion of an estate is, for any of the 
reasons given in section 187, unfit for the residence 
of labourers or of any particular class of labourers, 
or i : 


(b) that the percentage of mortality of labourers or of any 
particular class of labourers employed on an estate 
or on portion of an estate is‘such as would justify 
the institution of an inquiry by a Medical officer 
under section 142, 


the Local Government may direct the District Magistrate to 
summon a Committee under section 187; and the District Magis- 
trate shall forthwith proceed to summon a Committee accordingly, 
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189.. , Every Committee summoned under section 187 or sec- 

ag daa tion 188 shall, a3 BOON 88 may be, inqtire 

mittee. BP into the healthiness of the estateor portion 

to which the order appointing ‘it relates, 

and shall hear and record such information on the subject as the 

owner of the estate or portion,’ or the employer i in charge ee 
or the Inspector, WAY desire to place before it. 


149, (1). Where the Committee, or & majority thereof, is of 
opinion that the estate or. portion, or- any 
eee part of the estate, or portion, is unfit for 
the residence of labourers generally, or of. 
any particular class of labourers, the Oommitiee. shall record a ° 
finding to that effect. l 


- (2). Where a finding — has been recorded under, sub- 
section (1), no’ labourer, or no ‘labourer of the particular a 
to which the finding relates, aa the case may be, shall be bound by 
any lgbonr-contract to labour on the estate or portion, or part of 
the estate or portion, aa the case may be, which is found unfit -for 
the residence of such labourers. f 


(8). Where a labourer is released under sub-section (2), 
from the performance of his labour-contract to labour on any 
estate, he ‘shall bd bound to labour on any other estate belonging 
to the same owner or in charge of the same employer and situate 
in the same labour-district ; or, where the finding relates only toa 
portion of an estate, on any other portion of the same estate, 
Where the finding relates to the whole of any estate and the owner 
has no other estate or the employer has chargé’of no other estate 
in the same labourer-district ón which the labour may be employed, 
the Inspector shall cancel the labour-contract of the labourer and 
shall thereupon make an endorsement that it has been. cancelled 
on the ‘labourers copy | of the contract, or, if that. copy is not forth- 
coming, shall give to the labourer a certificate to the. like effect. 


141- The Local Government may call for the proceedings of 

any Committee summoned under section 
ae for Local Govern- 

mand $o. pm dee on 187, or .section 188,. and,, if the , finding 

cr of De mite, of. the, Committee, is not unanimons, the... 


toes.. 
Local Goyerament may, record any finding ;. 
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-tWereon which the Committee was competent to record, and the 


fulding so recorded by it shall have the same effect as the finding 
of a Cérhmittes nnder section 140. 


142, “Where it appears to the Local Government or to the 
District Magistrate that the number of 
om ksemiro „mortality labourers employed on an estate who 
° have died thereon, or on any portion there- 
of, during the last preceding twelve months, or that the average 
annual number of. labourers employed on an estate who have died 
, thereon, or on any portion thereof, during the last preceding three 
years, bears a larger proportion to the whole number of labourers 
employed thereon during such period of twelve months or three 
years as the cage may be, than seven per cent.; the Local Govern- 
ment, or the District Magistrate, may depute the civil medical officer 
of the district or any other qualified medical officer to inquire into 
and report on the following matters, namely :— 
(a) the cause or causes of the mortality ; 


(b) the want (if any) of due care or precaution, and of the 
adoption of proper and available sanitary measures on 
the part of the owner of the estate or portion thereof, 
or of the employer in charge of the estate or portion, 
causing or contributing to the mortality ; 


(c) the fitness or otherwise of the estate or portion for the 
residence of labourers ; 


Provided that, when the mortality among any particular class 
of labourers employed on an estate or any specified portion of an 
estate exceeds the percentage specified in this section, the 
Local Government, or the District, Magistrate, may direct an inquiry 
under this section limited to that partioular class of labourers. 


148, The medical officer deputed under section 142 shall, as 


soon as may be, inquire into the matters 

Medical oficer to report. referred to therein and shall hear and 
record such information relating to those 

matters as the owner of the -estate or portion, or the employes in 
charge of the same, or the Inspector, may place before him, and 
shall visit and inspect the estate or portion, and shall make a 
report expressing the reasons for his opinion, and transmit the sam 

5 
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to the Local Government together with the information so recorded 
‘and the notes of his inspection of the estate or portion, and the 
Local Government shall cause the employer to be furnished with 
a certified copy of such report. 


- 144. Where the Local Government, after persual and consider- 


ation of the said report, information and . 


eee ia Oia doy- notes, is of opinion that tHe mortality was 
unfit for residence. caused by the want, on the part of the 

owner ofthe estate or portion, or the employer 
in cba. ofthe same, of due care or precaution or of the adoption 
of. proper and available sanitary measures, or that the estate or 
portion is unfit for the residence of labourers or of any particular 
class of labourers, it may make a declaration in writing to that 
effect, and the declaration so made shall have the same effect as the 
finding of a Committee under section 140. 


145. (1). Where it appears to the inspector that any estate or 
pcm anti i smaller area, which has been found, or 
certify fitness of estate or declared under any of the foregoing pro- 
porton Sound or declaron visions, to be unfit for the residence of 
labourers or of any particular class of 
ighoutwia, has become fit for the residence of labourers or of that 
class of labourers, as the case may be, he shall, with the previous 
sanction of the District Magistrate of the district in which the 
estate or area is situate, give a certificate to that effect signed 
by him. 

(2). On the grant of a certificate under sub-section (1), all such 
labourers as are mentioned or referred to in section 140, sub- 
section (8), whose contracts have not been cancelled by the Ins- 
pector under that section, shall again be bound to labour on the 
estate or area, as the case may be, to which the certificate relates 
for the unexpired periods (if any) of their respective contracts. 


Complaints made by Labourers. 


; ue Wheres labourer states to his employer or any person 

acting on behalf on bis employer that he 

ons r, Yibing úo desires to make a complaint to the Inspector 

umege or breach of Act to or to a Magistrate of personal ill-nsage or 
be sent by employer to | 3 5 

Jhspector or Magistrato. breach, on the part of his employer or such 

person as aforesaid, of any of the provisions 
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of titis Act or of any rule thereunder, the person to whom the state- 
ment is made shall forthwith send the lAbourer to the Inspector or 
Magistrafe" within the local limits of whose jurisdiction the estate 
wherein he is employed is situate : 


Provided that, where more than ten labourers at any onetime so 
state their desire to make such a complaint, the person to whom the 
statement is madè may, instead of sending them to such Inspector 
or Magistrate as aforesaid, give the Inspector or Magistrate notice , 
in igs of their complaint. 


147. (1). Where a complaint is made to an Inspector or Magis- 
trate under section 146, or where an Ins- 
Inspector or Magistrate pector or a Magistrate receives, under that 
pony ass 10 Sase of seotion, notice in writing of a complaint, 
or where an Inspector or a Magistrate has 
other reasonable grounds for believing that an employer, or person 
acting on his behalf, has personally ill-used, or committed any such 
breach as is mentioned in section 146 in respect of a labourer, the 
Inspector or Magistrate shall, as soon as may be, proceed to some 
place, not more than ten miles from the principal place of business 
of the employer, situate within the local limits of his jurisdiction, 
snd inquire into the matter complained of : 


Provided that, if the place in which an Inspector or Magistrate 
has reasonable grounds for believing that the ill-usage or breach 
has been committed is situate beyond the local limite of his juris-, 
diction, he shall, instead of inquiring into the matter himself, forth- 
with send information thereof in writing to the Inspector or Magis- 
trate within the local limits of whose jurisdiction the ill-usage or 
breach has been committed. 


l (2), For the purposes of every inquiry made under sub-section 
(1), the Inspector or Magistrate may summon and examine any 
person as a witness. 


148. (1). Where, upon an inquiry made under section 147 

on the complaint of a labourer, the Ins- 

Unsrue or frivolous com- pector or Magistrate is of opinion that the 
lainta. a complaint is untrue or frivolous or vexa- 
tious, he shall dismiss the complaint ; and in that event shall endorse 
on the employer’s copy of the -complainant’s labour-contract the 


82 aot vi or 1901. 


number of days during which the complainant has been absent from 

work in consequence of the inquiry, and the’ number’ of days BO 
endorsed shall be added to the period for which the complainant 
contracted to labour. 


(2). Every endorsement made under sub-sectipn (1) shall be 
conclusivé evidence that thé complainant has abseyted himself from 
his labour voluntarily and without reasonable cause during the 
number of days so endorsed. 


149. (1). Where a complaint is dismissed under section 148, 
Award of compensation the Inspector or Magistrate may award to 
to omployer; the employer any reasonable compensation 
on account of the expense incurred by aim in connection with the 
complaint, and shall endorse the amount of the compensation so 
awarded on the complainant’s copy of the labour-contract. 


(2). The complainant shill be bound to pay the amount 
awarded under sub-section (1); and, in default of payment, his 
labour-contract shall not be deemed to have determined until he 
has Worked off the amvuht at the rate of one day’s labour for each 
four àninas of the same, 


150, (1). Where, upon an ingniry made under section 147 
by a Magistrate or by an Inspector who is 
6 lainta disclosin : 5 
grounds for furbher pia: a Magistrate, the Magistrate or Inspector 
oeediigs. is of opinion that there is sufficient ground 
for přoceeding with the ee, he shall dispose of the same accord- 
ing to law. 


(2). Where the Inspector is not a Magistrate and is of such 
opinion as aforesaid, he shall without delay send the complainant 
and his witnesses (if any) to the nearest Magistrate, who shall 
thereupon dispose of the case according to law. 


151. (1). Where, upon the complaint of a labourer, it is 

of arrears of Proved to the satisfaction of a Magistrate, 

wages and compensation that ihe wages of the labourer are in arrear 
for two months after the first day of the month succeeding the 
mopth in which they were earned, or where it is proved to the 
satisfaction of a Magistrate. that the wages of a person whose 
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laboup-contract has determined have been withheld for any period 

after determination, the Magistrate may” award to such labourer or 

person as aforesaid the amount which appears to be then due to 

him, and also, by way of compensation, such farther sum, not 
. exceeding that amount, as to the Magistrate seems just. 


(2). On the failure of an employer to pay any amount award- 
ed under sub-section (1), the Magistrate may recover the'same from 
the employer and pay it to the labourer or other person concerned, 


152. (1), Where itis proved to the satisfaction of a Magis- 
trate— 


(a) that an employer, or any person placed by an employer 
in authority over a labourer, has been 
iki o panoe œr; convicted of any offence causing injury 
employer or acoumulatin to the person or loss or damage to the 
pire Tee Oe property of the labourer, and, under the 
Code of Oriminal Procedure, 1898, triable exclusively 

by the Court of Session ; or 


(b) that an employer or any person placed by an employer in 
authority over a labourer has been twice convicted of any 
such offence as sforesaid against the labourer and under 
the said Code triable by a Magistrate ; or 


(c) that the wages of a labourer are in arrear to an amount 
exceeding the whole of his wages for four months; or 


(d) that a labourer has been compelled by his employer or by 
any person placed by his employer in authority over him 
to perform any labour while he was unfit for it, or has 
been subjected to ill-usage by his employer or any such 
person as aforesaid ; 


the Magistrate may, if he thinks fit, on the application of the 
labourer aggrieved, cancel the labour-contract of the labourer and 
award to him compensation not exceeding thirty rupees. 


“ (2). Every cancellation under sub-section (1) shall be certified 
by the Magistrate on the back of the labourer’s copy of the labour- 
contract, or, if that copy is not forthcoming, by writing under the 
Magistrate's hand delivered to the labourer. 
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153. (1), Where it appears to the Local Government, th#t the 
cdndition of the labourers on an estate, or of 
ment to cancel oon. any class or any considerablé. number of 
araci oe laomiraa Aeree them, is unsatisfactory owing to the insufii- 
te dg insaffclency of ciency of their earnings to maintain them ; 
. in health and comfort, the Lacal Government, 
after such inquiry as it thinks necessary, may dirept that the labour- 
contracts of all such labourers be cancelled. 


(2). Nolabour-contract shall be cancelled under this section until 
the employer has been given an opportunity for showing cause why 
it should not be cancelled. 


154, Where the labour-contract of a labourer is or has been 
cancelled or has determined under section 


Puwer to 1 contract i ; 
of Tabourer related to 119, section 120, section 181 or section 152, 


eae whos oon ma? ti the Inspector or Magistrate, as the casemay 
, be, may, in his discretion and on the applica- 
tion of the labourer concerned, cancel the labour-contract of any 
labourer employed on any estate belonging to the same employer, 
being the wife, husband, father, mother, son or daughter of the 
Isbourer whose labour-contract is or has been so cancelled or has so 
determined. 
Determination of Labour-coniracts. . 
155. (1). Whenever a labour-contract determines, the employer 
shall endorse on the labourer’s copy of the 
oe as e a dobar contract the fact of determination, or, if that 
tract. copyis not forthcoming, shall give to the 
labourer a certificate to the like effect;and, where the employer 
refuses or neglects to do so, the Inspector, may, on. application by 
the labourer, make such endorsement or give such certificate aa 
aforesaid. 


(2). The employer shall give to the Inspector notice in writing 
of such determination as aforesaid within one month after the 
date thereof. 


156, (1). Where a labourer is able and desirous to redeem the 
e Power to redeem labour- Unexpired term of his labour-contract or the 
contract. labour-contract of any member of his family: 
by payment of a sum equivalent to the value of the unexpired 
term, the labourer may require his employer to take him, or allow 
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him 8 ge, before the Inspector within the local’ limits of whose 
juriadictipn hé is employed; and on his depositing such sum as 
aforesaid with the Inspector, the Inspector shall give notice to the 


employer to show cause within one week why the labourer should 


not be released from his contract. 

(2). If no sufficient cause is shown as aforesaid, the Inspector 
shall require the labourer’s copy of the contract to be produced, and 
on production thereof shall endorse thereon a certificate that he 
has been released under this section from his contract, or, if that 
copy is not forthooming, shall deliver to the labourer a certificate 
under his hand to the like effect ; and shall, in either case, hold the 
sum so deposited to the credit of the employer of the labourer. 


(8). The value of the unexpired term of a labour-contract shall 
for the purposes of this section, be deemed to be the aggregate 
amount of one rupee for every month of the unexpired portion of 
the first year, of three rupees for every such month of the second 
year, and of five rupees for every such month of the third and fourth 
years of the original term of the contract : 

Provided that, if a person who has completed four years’ service 
under a labour-contract enters into a new labour-contract for one 
year, he shall not be entitled to redeem the unexpired portion of 
such new labour-contract unless on the payment of two rupees for 
each month of the said unexpired portion. 

157. (1). Where the labour-contract of a labourer determines 

at a time different from that of any other 
Poret equalize tarma labourer who is the wife or husband of 
band and wifo. that labourer, the Inspector or Magistrate 

may, on the joint application of both 
labourers, ‘equalize the terms of their respective contracts, and may, 
for this purpose, add to the term of the contract which expires 
first, and deduct from the term of the contract -which expires 
last, in such proportions as may. appear to him to be equitable. 


(2). Every addition or deduction from the term of any labour- 
contract made under sub-section (1) shall be certified by the 
Inspector or Magistrate on the back of both the employer's and 
the labourer’s copies of the contract, or if those copies are not 
forthooming, by writing under the Inspector’s or Magistrate’s hand, 
copies of which shall be delivered to the employer and the labonrer, 
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158. (1). Where any labourer, not being a uative of the 
os chia labour-districts, whose , labour-contract 
whose Ixbour-contract has has determined under section 181, desires 
determined under section +t) be sent back to ‘his’ native district, the 
Inspector may, instead ‘of awarding a sum 
‘a8 receivable by the labourer from his employer, as provided by 
-that section, order the employer to deposit such amount, whether in 
excess of the three|months’ wages awardable- under that section or 
otherwise, a8 shall, in the Inspector’s opinion, be sufficient to cover 
the entire expenses of sending the labourer ‘back to his native dis- 
trict. The amount shall be deposited by the employer in the ‘Ins- 
pector’s office and-ahall be expended by the Ingpector in sending 
the labourer back to his native district. 


(2). On the failure for the space of twenty-four, hours of an 
employer to comply with an order made under sub-section (J), the 
Inspector may expend the amount specified in the order, and may 
recover the same from the employer of the labourer concerned. 


159. Where any person, being a native of India but not being 
a labourer, who has emigrated from his 
emigrating no under Native districttoa labour-distriot for the 
physically incapacitated.  PUrpose of labouring for hire’in any estate 

situate therein, or, being a dependant of 
any person who has so emigrated, has no means of subsistence, and 
is, in the opinon of the Inspector or Magistrate, permanently in- 
-capecitated from earning his ‘livelihood in a labour-district, the 
‘Inspector or Magistrate may, on -the application of such person, 
send him back, together with his dependanta (if any), to his 
native district, and may, subject to ‘the ‘control of the Local 
‘Government, charge the expensesinourred in so doing to the Labour 
Transport Fund constituted under section 218. 


160. Subject to any orders which the Local Government may 

e Repatriation oflabourers Make in this behalf, the Ingpecior or 
wrongfully recruited. =€§ Magistrate may, if he thinks fit, detain and 
may send back to his native district any labourer, together with 
his dependants (if any), whose contract has been cancelled under 
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sectiðn 119 or section 120 on the ground of coercion, undue influ- 
ence, ‘fraud dr misrepresentation, or of aly irregularity in connec- 
tion with bis recruitment or the execution of his contract. , 
(2). Any expenditure incurred under sub-section (1) may be 
. recovered from the employer on whose estate the labourer concern- 
ed was under contract to labour. 


161. (1). Where it appears to the Inspector or Magistrate, 
; on complaint made before him or otherwise, 
Repatriation of pertous z 
no under labour-contract that there is reason to suppose that any 
TORENS Fonto; native of India, not being a labourer, has 
beon induced by any coercion, undue influence, freud or misrepre- 
sentation to emigrate to a labour-distnct, the Inspector or Magis- 
trate shall call upon the employer on whose behalf the person wa® 
made or induced to emigrate, or to whose estate he is being or has 
been conveyed, or, if the employer cannot be communicated with 
without urdue delay, upon his agent or any one who is accompany- 
ing or conveying the person or has forwarded or otherwise assisted 
him to emigrate to any labour-district or ostate, to appear before 
the Inspector or Magistrate and show cause why the person should 
not be sent back to his native district. 


(2). Where the Inspector or Magistrate is of opinion, after 
such inquiry as he thinks sufficient, that such person as aforesaid 
was engaged or compelled or induced to emigrate by any such 
coercion, undue influence, fraud or misrepresentation as would 
justify his being sont back to his native district, tho Inspector or 
Magistrate shall record a finding to that effect and shall, if noces- 
sary, detain the person and shall send hin, if ho so desires, to- 
gether with any other persons dependant on him, beck to his native 
district. 


(8). Subject to any orders which the Local Government may 
make in this behalf, any expenditure incurred under this section 
may be recovered from the employer on whose behalf the person 
concerned was induced to emigrate or to whose estate he was 
being or had been conveyed, or, if the employer is not krown, or if 
there is no employer, the person whois accompanying or conveying 
the person concerned or has forwarded or otherwise assisted lim to 
emigrate to any labour-district or estate. 

6 
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162. (1). Where a labourer or other person is senf back to 
n AARE A lfs native district under sections 158, 160 
made for escorting persons oF 161, the Inspector or Magistrate may 
ordered a a provide ‘an estort-or make such other 
arrangements as he may think necessary for ensuring that tho 
labourer or person is actually conveyed to his natiye district. 
(2). Any expenditure incurred under subsection (1) may be 
recovered as part of the amount expended in sending the labourer 
, or other person back to his native district. 





CHAPTER VILI. 
Ruvxs. 


168. (1) In uddition to the powers hereinbefore conferred, the 
Local Government inay mako rules to carry 
Gonoral power for tho, i : 
Locnl Govornmont to make out any of the purposes and objects of this 
ee Act in the Province 


(2) In particular and without prejudice to the genorality of the 
foregoing power, such rules may— 


(a) define and regulate the powers and duties of the several 
officers appointed by it under this Act; 


(L) prescribe what returns and reports shall be made undor 
this Act by any such officers as aforesaid or by any con- 
tractors or local agents within the Province and the 
form in which they shall be respectively so made ; 


(c) prescribe the forms of all registers, licenses, certificates, 
permits and notices required under this Act with ros- 
pect to the Province; i 


(d) prescribe the fees to be paid for any license granted 
under this Act by any officer appointed Ly it, and for 
the registration of labourers or thar dependants in any 
district in the Province ; 


(e) prescribe the particulars to bo registered by a Register- 

ing officer in respect of each person who is. brought 

` before him in any district in the Province for registra- 
tion as a labourer or dependant : 


act vi or 1901, 89 


e AA provide for the management and regulation of contract- 


ters’ depôts and of hospital đepôts situate within the 


* Province, and for the support and medical treatment of 


labourers and their dependants passing through such 
depots ; > 


(g) provide for the accommodation, food, clothing and medi- 


cal trektment of all labourers and their dependants 
detained on account of sickness by order ofa Magis- 
trate at any place within any district in the Province ; 


(h) prescribe the conditions upon which any officer appoint- 


ed by it may grant licenses to mastera of vesselg 
carrying passengers to any labour-district ; provide for 
the ventilation, cleanliness and water-supply of such 
vessels in respectof which licenses are granted here-*` 
under by any such officer; and’ prescribe the lists, 
returns and reports to be kept and submitted by tho 
masters of such vessels ; i 


(1) prescribe the description, quantity and quality of provi- 


sions, medical drugs and other stores to be taken on 
board such vessels carrying labourers when such ves- 
sels are within the Province, and the daily allowance 
to be issned to each labourer and dependant during 


. the journey through the same; prescribe the number of 


officers, cooks and other servants to be carried on board 


- such vessels; and provide generally for the accom- 


modation of labourers ann their dependants on such 
veasols ; 


(J) provido for the detention and inspection of such vessels 


and ofall the passengers, being natives of India, carriod 
in such vessels, while in transit through the Province; 


(k) declare the routes through the Province by which 


labourers, emigrants under Chapter V and depondants 
shall travel to the labour-districts ; 


(1) prescribe the clothing to be supplied to labourers, emi-° 


grants under Chapter V and dependants while proceed- 
ing to the labour-districts through the Province ; 


(m) 
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require depdte and rest-hcuses to be provided by and 
at the cost of employers, contractors or agents for the 
accommodation of labourers, emigrants undef Chapter V 
and dependants on any prescribed ronte, and pro- 
vide for the sanitation and superintendence of such 
depdta and rest-honuses ; 


(n) prescribe the mode and the numeiicad strength of the 


parties in which labourers, emigrants under Chapter V 
and dependants are to travel, the arrangements to bo 
made by aud at the cost of employers, contractors or 
agents for facilitating the journey of labourers, emi- 
grants under Chapter V and dependants, the length of 
daily marches by road, and the provision to be made by 
and at the cost of employers, contractors or agents for 
the carriage of labourers, emigrants under Chapter V 
and dependants when suffering from sickness ; 


(0) regulate the food to be supplied by and at the cost of 


employers, contractors or agents to labourers, emigrants 
under Chapter V and dependants, and the provision to 
be made for the proper cooking of such food ; 

regulate the water-anpply to be maintained by and at 
the cost of employers, contractors or agente for the use 
of labourers, emigrants under Chapter V and depend- 
ants ; 


(q) require suitable hospital accommodation, medical treat- 


ment and maintenance to be provided by and at the 
cost of employers, contractors or agente for labourers, 
emigrants nnder Chapter V or dependants when suffer- 
ing from sickness on their journey to a labour-district ; 


(r) regulate the arrangements to be made by and at the 


cost of employers, contractors or agents in case of the 
death of any labourer, emigrant under Chapter V or 
dependant during the journey to a labonr-distriot ; 


(e) prescribe the house-accommodation, water-supply, seni- 


tary arrangementa and amount and kind of food-grains 
to be provided by employers for their labourers, and 
regulate the rations ato be supplied to labourers under 
this Act in the labour-districts in the Province; and 
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* (į) provide for the hospital-accommodation and medical 
j treatment of labourers in sach labonr-districts, and 
° * ‘prescribe the nature, quality and quantity of medi- 
cai drags and other stores to be provided for such 
labourers. 

(8). Where an employer, contractor, agent or other person fails 
to perform any actewhich he is by any rnle made under sub-section (2) 
required to perform, the Local Government may cause the act to be 
performed and the cost may be recovered from the employer, oon- 
tractor or agent, as the case may be. 

(4). In making any rule under this Act, the Local Government 
may direct that every breach thereof shall be pumshable witx fine 
not exceeding in any case five hundred rupees. 

(5). All rules made by the Local Govornment under this Act 
shall be published in the local official Gazetie, and, on snch pub- 
lication, shall have effect as if enacted by this Act. ` 





CHAPTER IX. 
PENALTIES AND PROCEDURE. 


164. Whoever knowingly recruita, engages, induces or assists, 
Recruitment, eto, in OF Sttempte to recruit, engage, induce or 
contravention of Act or assist, any person to emigrate in contraren- 
sone tion of any of the provisions of this Act or 
of any notification for the time being in force thereunder, shall be 
punishable with imprisonment fora term which may extend to six 
months, or with fine which may extend to five hundred rupees, or 


with both. 


165. Whoever, being a recruiter, wilfully gives false infor- 
mation to a Registering-officer regarding 

e the name, caste, native district or village 
of any person produced before such officer 

for registration as a labourer, or regarding any other particulars 
required to be entered in the register prescribed by section 84, sub- 
section (2), shall be punished with imprisonn ent for a term which 
may extend to six months, or with fine, or with both, > 


Recruiter m moving, oto. 168. Whoever, being a recrniter,— 
unregistered person. : i 
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(a) removés; of attempts to remove, any person: to a depot 
before he has*been registered under section $4 or 
induces or attempts to induce him to go tov’ depôt or 
to leave the local limits of the jurisdiction of the 
Registering-officer before whom he ought to be 
brought under section 88, or aids or qitempts to aid 
him in going toa depét or in leaving any such local 
limits as aforesaid before he has been so registered ; or 


(b) induces or attempts to‘induce any person who has been 
so registered to proceed to any place other than the - 
depôt which has been established by the contractor on 
whose behalf the recruiter is licensed, or sonrpyek or 
attempts to convey him to such place; 


shall be punishable with imprisonment for a term which may 

extend to one month, or with fine which may extend to fifty rnpees 
in respect of every such person. 

167. (1). Whoever, being a recruiter or a person deputed by 

a recruiter to accompany labourers to a 

Pelee 4 pa mppiying depôðt, fails to provide any labourer or any 

dependant whom he accompanies on the 

journey to the depôt with proper and sufficient food and lodging, 

or otherwise ill-treats the labourer or dependant on the journey, ` 

shall be punishable with fine which may extend to fifty rupees; 

and, in default of payment of the fine within twenty-four hours, “ 

with imprisonment for a term which may extend to one month. 


(2). The convicting Magistrate may award the whole or any ` 
portion of any fine levied under sub-section (1) as compensation 
to the labourer in respect of whom, or of whose dependant, the 
failare or ill-treatment has occurred. 


168, (1). Any labourer engaged by a recruiter who, having 

E EEN etn se been registered under section 34, without 
out reasonable cause to reasonsble cause refuses or neglects when 
execute contraot at depot. a+ the depot to execute, in accordance with 
the provision of section 44, a-labour-contract in conformity with 
the terms made known to him when he was registered, shall be 
punishable with fine which may extend to the amount of the ex- 
pense incurred in registering him and conveying him to the depét 
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andmajntaining him therein; and, in default of payment of the 
fine, as imprisonment for a term which may extend to one month. 


(2). "Any labourer so punished may be forthwith dischargod 
from the depôt. 


(8). Every fine levied under sub-section (1) shall be paid to 
the contractor,sub-contractor or recruiter by whom such expense as 
aforesaid was inđurred. 


169. (1). Any labourer registered under section 69 who, 
ee k without reasonable cause, refuses or neg- 
execute contract with lects to execute, in accordance with the 
gardon-sercar, eee . 
provisions of section 72, a labour-contract 
in contormity with the terms made known to him when he was 
registered, shall Le punishable with fine which may extend to 
twenty rupees or to the amount of the expense reasonably incurred 
by the garden-sardar in procuring his registration, whichever 
amount is least. 


(2). Every fino levied under sub-section (1) shall be paid to 
the garden-sardar by whom such expense as aforesaid was 
incurred. 

Garden-sardar failing to 170. Whoever, being a garden-sardar 
roport himself, rto. holding a certificate under Chapter IV,—- 
(a). fails, within fourteen days after his arrival iu the local 
area within which he is authorized to enter into contracts 
under this Act, to report himself to the local agent 
(if any) specified in his certificate ; or 
(L). fails, without sufficient cause, to return to his employer 
within the time specified in his certificate ; or 
(c). fails to account for the money advanced to him by his 
employer for the purpose of engaging labourors ; 

shall be punishable with imprisonment for a term which may 
extoud to one month, or with fine which may extend to fifty rupees, 
or with both; 


and may, if a labourer under a labour-contract, on the applica- 
tion of his employer or of a person acting on behalf of the employer, 
be sent back or made over to his employer for the purpose of com- 
pleting his term of service. 
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171. Whoever, being a garden-sardar holding a certificate 
Garden sardar, oto, Unter Chapter IV or a person appointed 
sbandouing lab urere, eto, undersection 65 or section 76 to adcompany 


labourers to a labour-distriot,— . 
(a). wilfully abendons any labonror or his dependant on the 
way to the labour district ; or Š 


(b). removes or attempts to remove any Petszon to a labour- 
district before he has executed a labour-contract in 
accordance with section 72 ; or 


(c). induces or attempts to induce any person to go to a labour- 
district or to leave the local area specified in the cer- 
tificate of the garden-sardar before he has executed a 
labour-contract as aforesaid or aids or attempts to aid 
him in proceeding to a labour-district or in leaving any 
such local area as aforesaid before he has executed 
such a Isbour-contract ; 


shall be punishable with imprisonment for a term which may 
extend to one month, or with fine which may extend to fifty rupees, 
or with both. 

Gariai-eardar mabik 172, (1). Whoever, being a garden- 
over labourers to contiact’ sardar holding æ certificate under Chapter 
ora, eto. I y,— 

(a). makes over to any contractor, sub-contractor or recruiter, 
or to the garden-sardar or local agent of any employer 
other than the employer by whom his certificate was 
granted, or, without authority from his employer, to 
any other person, any person whom he has engaged or 
intends to engage as a labourer ; or 

(b). places any such person as aforesaid in a cuntractor’s 
dep6t or in the place of accommodation provided by a 
recruiter in accordance with the provisions of section 
29, sub-section (2); or 

(c). allows any person engaged as a labourer by any contractor 
or sub-contractor or recruiter to share the acoommoda- 
tion provided by him under section 62; 

e shall be punishable with imprisonment for a term which may 
extend to six months, or, with fine, or with both, and his certificate 
may be impounded by the convicting Magisirate. 
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e(2). Any Magistrate impounding a certificate under this section 
shal? send it for cancellation to the Magistrate by whom it was 
countersifned, 

173, Añy garden-sardar holding a certificate ander Chapter 
Gardon sardar failingto IV oF person appointed by him as provided 
ade mie ue by section 76, who accompanies labourers 
K to the labour-districts and fails to present 
a way-bill as required by section 79, sub-section (1), or to carry out 
any of the instructions entered in the way-Dill, shall bo punishable 
with fine which may extond to twenty rupees, 


Unlawfnl  ongagement 
of emigrants by gardeu- 174, Whoever,— 
wi dar, 


(a). being a garden-sardar employed undera permit to engage 
persons and asist them to emigrate in accordance with 
the provisions of section 90, infringes any of the pro- 
visions of that section ; or, 

(L). being a garden-sirdar employed under tho control of an 
agency or association to engage persons and assist them 
to emigrate in accordance with the provisions of section 
91, infringes any of the conditions prescribed by or 
under thas section ; 


shall be punishable with imprisonment for a torm which may 
oatend to one month, or with fine which may extend to fifty rupees 
for every such infringement. 


175. Whoever, being a local agent licensed under section 64, 
Local agent or selestiug °F & selecting agent licensed under section 
agent working with con- 65, retains or acquires any interest in tho 
tractor. 5 
business of a contractor or works for a con- 
tractor for hire or reward shall be punishable with fine, which ney 
oxtend to one thousand rupees. 
Mastor rooeiving native 


passengers on board in 176. (I) Whoever, — 
contravention of Aot. 


(a). being a master not licensed under section 97, in contraven- 
tion of section 96, sub-section (1), knowingly receives 
on board his vessel more than twenty passengers being 
natives of India ; or, 
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(0). being a master licensed as aforesaid, knowingly reosives 
on board his vessel any such passengors in excoss df the 
number specified in his license or in any driller of an 
Embarkation Agent under section 1U0 for. the purpose 
of transporting them to a labour-district ; 


shall be punishable with fine which may extend*to two hundred 
rupees for each passenger so received. a 


(2). Nothing in this section applies to the master of a vessel 
exempted under section 96, sub-section (2). 


177. Whoever, being a master licensed under section 98, with 
Frandalent altoration of Watent to defraud, does or suffers to be 
yoo afier grant of li- done any act or thing whereby the state 
of his vessel is altered, so that the vessel is 
unfit for the accommodation of the number of passengers specified 
in his license or in any order made under section 100 by an Em- 
barkation Agent, shall be pnnishable with fine which may extend 
to two hundred rupees, 


178. Whoever, being’ a master licensed under section 98, 
Master not complying “Proceeds on his voyage with his vessel 
with gootion 103. carrying labourers without having com- 
plied with the provisions of section 102, shall be punishable with 
imprisonment for a term which may extend to three months, or 
with fine which may extend to five hundred rupees. 


179. Whoever, being a inaster licensed under section 98, fails 
Muster uot complying tO Comply with an order of an Embarkation 
with order auder section Agent mado under section 104, shall bo 
108 : 2 ; 
punishable with fine which may extend to 
two hundred rupecs for each day during which he fails to comply 
-with the order after the day on which the order was received by 
him. 
180. Whoever, being a master licensed under section £8, 
Master permitting Ia- C808e8 or permits a labourer finally to leave 
ney 1o learo goe con his vessel in contravention of the provisions 
7 "of section 106, shall be punishable with 
fine whio may extond to two hundred rupees for each labourer so 
leaving his vessel. 


$ i ` oe 
aor vr ox 1901, 07 
“18%. Whoevcr, being a master licensed under section 98 
Mastdr wiléally omitting wilfully omits to comply with the provisions 
ee vessel at oertain of section 107, shall be punishable with 
i ° fine which may extend to two hundred 
rupees. 
182. Whoever disobeys any order made under section 109 by 
Porson disobeyinge Ma. e Magistrate, shall be punishable with fino 


gisirito’s order as to P 
communication beiwcen Which may extend to two hundred rupees, 


vessel and lend, 
183. Whoever, being a master licensed under section 98, 
Master credioal offcer OY & Medical officer in charge of a vessel 
disobeying. or neglecting wilfully omits or neglecta to obey or enforce 
to enforce roles, . 
on board of the vessel any provision of this 
Act or any rule thereunder, shall be punishable with fine which 
may extend to two hundred rupees. 


Labouw er deserting, ete, 184. Whoever, hiuig PONER 
after registration. labour-contract,— 


(a), deserts while on his journey from the district in which he 
has executed the labour contract to a labour district; or, 


(b). without reasonable cause, refuses or neglects to proceed 
to the place where he is to labour or to embark in any 
vessel when called upon to do so by an Embarkation 
Agent ; 

shall be punishable with imprisonment for a term which may 
extend to one month. 


185. Whoever, being an employer, refuses or wilfully omits 

Rin ildyan. malai sor’ ©? keep such registers or to make such 

omitting to keep rogiaters, periodical returns in writing to the In- 
eto. : 

spector as may be prescribed by any rule 

made under this Act, or knowingly keeps an incorrect register or 

makes an incorrect return, or wilfully omits to prepare, fill or afix 

a schedule as required by section 124 shall be punishable, with fine 

which may extend to two hundred rupees, 


186. Whoever, being an employer, or acting under the 
Empioyer or other per- orders or on the behalf of an employér, 
son obstructing inspection wilfully obstructa any entry, inspection 
under section 128, : : > : 
f or inquiry, or omits to comply with any 
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requisition made under seotion 128, shall for every such offenc8 bo 
punishable with fine which’may extend to two hundred*rupegs, 


187. Whoever, being an employer, or acting under the orders 
Employer or‘other per or on the behalf of an employer, compels 
ro eee ae any labourer to perform any labour know- 
Whioh-he aunit: ing that he is at the time unfit to perform 
such labour, shall be punishable with fine which may extend to two 


hundred rupees. 


188. Whoever buys any rations which have been furnished 
Persons buying laboarer's under section 184 to a labourer, and who- 
rations, ever, being a labourer, sells any rations so 
furnished to him, shall be punishable with imprisonment for a term 
which may extend to fifty rupees. 


189. (1). Whoever, being an employer, willfully omits to 
Employer` omitting to Provide house-accommodation, water-sup- 
Provide house'accommo ply, sanitary arrangements, food-grains or 
on, eto. š 3 . sos 

rations in eccordance with the provisions 
of this Act or any rule thereunder, shall be punishable with fine 
which may extend to five hundred rupees; and the convicting 
Magistrate may order him to comply with such provisions within a 
reasonable time to be fixed in the order. 


(2). Tf the employer wilfully omita to comply with the order 
within the time go fixed, he shall be punishable with fine which’ 
may extend to one hundred rupees for each day during which the 
omission continues. 


(8). If the employer fails to pay the fino imposed ander 
sub-section (2), the person on whose account he has been acting 
shall be liable to pay the same. 


190. Whoever, being an employer, fails to provide such 

loye hoglsotink hospital-accommodation for, or to make 

prvi Teapa aonne such provision for the medical care and 

treatment of, labourers, aa is required by 

any rule made under this Aot, shall Le punishable with fine which 

may extend to two hundred rnpees for each week during which the 
. default continues, 
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to. ° Where ahy estate or portion thereof has been found 
Fmplofers mane ja. undor section 149, or declared undor sec- 
pe ral on eslate . tion 144, unfit for the residence of labonr- 
sclaredoastforgerideucs- ora or any class of Iabourars, aa the case 
may Le, every; employer who, until a certificate has been given 
under section 145, causes or permits such labonrers or class of 
labourers to reside or labour upon the estate or portion shall be 
punishablo with fine which may extend io two hundred rupees. 


192, (1). Every employer may, on or before the fifteenth 
Unlawful absence fiom day of each month, send to the Inspector a 
work, statement in writing containing the names 
of all or any of his labourers who, voluntarily and without reason- 
able canse, abeentod themselves from labour during the preceding 
month, and specifying the periods of absence. When any employ- 
er so sends any statement, he shall, at the same time, nutify to each 
labourer concerned the fact that he has done go. 


(2). Every Inspector who receives any statemeut do sent shall, 
if the employer so desires, when next visiting the estate on which 
the labourers to whom the statement relates are employed, inqnire 
into each case of absence in the presence of the labourer concern- 
od, and, if satisfied that the labourer has voluntarily and without 
reason able cause absented himself, shall, unless the labourer 
consenta to forfeit to his employer the sum of fonr annas for 
each day sbsence, endorse the daya of absence on the labour- 
contract of the labourer, and add them to the term of the contract. 


(8). The Inspector may also, at any time other than that of his 
visit to tho estate, on the application of either the employer or tho 
labonrer, after due inquiry, endorse the days of absence on, and add 
them to the term of, the labour-contract : 


Provided that an employer who omits to apply for the en- 
dorsement of such days on any labourer’s labour-contract when the 
Inspector is actually visiting the estate shall be debarred, in the 
nleence of sufficient reasons to the contrary shown to the satiafac- 
tion of the Inspector, from applymg afterwards for such endorse- 
ment so far as days of absence reported in statements sent to the 
Inspector previons to the date of his last visit are oonverned, .: - 
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Ezplanation.—Ill- treatment of a labourer “by his employ¢r, or 
failare of the employer to fulfil any condition of the labopr-con- 
tract binding on the employer, shall be deemed to be “reasonable 
canse within the meaning of this section. "s 


198. Whoever, being a labourer, voluntarily and without 
Labourer absent with. reasonable cause, absenta himself from his 
OubseENaS labour for more than seven consecutive 
days, or for more than seven days in any one month, shall be 
punishable with imprisonment for n term which may extend to 
fourteen days; and, in case’ the absence has extended to twenty 
days in any two consecutive months, sball be punisha Lle with 
imprisonment for a term which may extend to one month. 


Ezplanatson, —Ill-treatment of a labourer by his employer, or 
failure of the employer to fulfil any condition of the labour-con- 
tract binding on the employer, shall be deemed to be reasonable 
canse within the meaning of this section. 


194, Every employer may, on or before the fifteenth day of 
each mon h, send to the Inspector's state- 
ment in writing in such form as the Local 
Government may prescribe containing the names of all or any of 
his labourers who have deserted from his service during the pre- 
ceding month, or who, having dese-ted ut any previous time, have 
been absent during the preceding month, or who, having deserted. 
during the month or previously, have been arrested or have return- 
ed to his service during the preceding month 


Statement of deserters 


195. (1). Where any labourer deserts from his employer’s 
Dosenor may be appre- service, the employer, or any person autho- 
hendod withcut wa rant, rized by him in this behalf, may, without a 


warrant and without the assistance of any police-officer, arrest the 
labourer wherever he may be found : 


Provided thet, if the laboure is found within five miles of the 
place where a Magistrate resides or in the service of another em- 
ployer, he shall not be arrested without warrant. 


(2). Every police-officer shall assist in arresting any such 
labourer if so required he the yee or person purhonsed by 
him in this behalf. -o 
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4&8). | Whoever arrests a labourer under this section shall with- 
out delay take him to the police-station nearest to the place of the 
arrest ; atid if he fails to do so shall be punishable with fine which 
may extend te two hundred rupees, 

196, (1). The police-officer in charge of such station shall, on 

Procedure at poce-sta- the appearance of the parties, tako down 

tlon. R in writing the statements of the labourer 
arrested and of the person arresting the labourer.. 


(2). If the labourer admits the contract and does not claim to 
be forwarded to a Magistrate, the police-officer may permit the 
person arresting the labourer to convey him to the estate on which 
he is undtr contract to labour, and shall then transmit the state- 
ments recorded and a report of his proceedings to the Magistrate 
within the local limits of whose jurisdiction the police-station is 
situated. 


(8). Ifthe labourer does not admit the contract or claims to 
be forwarded to the Magistrate, or if, for any reagon, it appears to 
the police-officer desirable that he should be so forwarded, tho 
police-officer shall forthwith send the labourer, together with the 
statements recorded as aforesaid and a report of his proceodings, 
to the Magistrate within the local limita of whose jurisdiction the 
police-station is situated. 


(4). Ifthe estate on which the labonrer is under contract to 
labour is not situate within the local limits of the jurisdiction 
of the Magistrate referred to in sab section (2) or sub-section (8), 
the Magistrate shall forward the statements and roport received by 
him from the police to the Magistrate within the local limits of 
whose juriediction such œtate is situate. He shall also, when the 
labourer has been sent to him by the police, aither forward tho 
labourer to, or take security for his appearance before, such other 
Magistrate as aforesaid. 


(5). On receipt of such statements and report the Magistrate 
within the local limits of whose jurisdiction the estate is situate may, 
` after making such inquiry as he considers desirable into the case, 
pass such order in accordance with law as he thinks proper. Foy 
the purpose of any such inquiry the Magistrate may, if he thinks 
fit, in any case in which the labonrer arrested has not been sont to 
or appeared before him, roquire the labourer to appear beforo him. 
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197. Where am employer or a person acting on behalf ef an ` 


Procedure on complaint employer complains to a Magistrate that a 
of desertion. labourer has deserted from the-employer’s 
service, the Magistrate may, without previously examining the 
complainant, issue a summons for the attendance of the labourer, 
or a warrant for his arrest, and fix aday for hearing the complaint. 


198. (1). Whoever, being a labourer, deséria from his em- 
Punishment for deser- Ployer’s service, shall be punishable with 
tion. z imprisonment for a term which may extend 
to one month, or with fine which may extend to twenty rupees, or 
with both. 

(2). For a second conviction for a like offence the offender 
shall be punishable with imprisonment fora term which may extend 
to two months, or with fine which may extend to fifty rupees, or 
with both. 


(8). For a third and every subsequent conviction for a like 
offence the offender shall be punishable with imprisonment for a 
term which may extend to three months,or with fine which may 
extend to one hundred rupees, or with both. 


199. (1). Where it appears to a Magistrate trying a labourer 
Compensation for wrong- for deserting from his employer’s service 
ful arest. that euch labourer was arrested without 
sufficient cause, the Magistrate may impose a fine, which may ex- 
tend to fifty rupees, on the employer or person acting on his behalf 
by whom or at whose instance the laLourer was arrested. 


(2). The Magistrate may in his sentence direct that the whole 
or any part of the fine levied under sub-section (1) be paid by way 
of compensation to the labourer so arrested, 


200. Where a labourer has actually suffered imprisonment 
Cancellation of contract for. terms amounting in -the whole to six 
by desertion, months for desertion from his employer's 
service, the Inspector shall cancel the labour-contract of the 
tabourer, and shall endorse on his copy of the contract a certificate 
of the cancellation ; or, if that copy is not forthooming, he shall 
give to the labourer a written certificate to the like effect, _ 


` 
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wi. Whoever, being a labourer, is guilty of habitual drun- 
eer pe ied kenness, or wilfully disregards any sanitary 
or neglect of sanitary re- regulation approved by the Inspector and 
anes as duly notified for the guidance of the la- 
boarers on the estate on which the labourer is employed, shall be 
punishable with imprisonment for a term which may extend io one 


week, or with fine which may extend to five rupees. 


202. (1). ‘he emplyoer of a labourer sentenced to imprison- 
Portion of sentonce may ent for any offence under this Act, or 
be cancellod on appii- any person authorized to actin this be- 
pee ce half for the employer, may apply to the 
Magistrate that the labourer be made over to him for the purpose 
of completing his labour-contract. 


(2). Onan application being made under sub-section (1), the 
Magistrate may, if he thinks fit, order that the labourer be made 
over or forwarded to his employer; and in that case the Magistrate 
shall cancel the sentence passed on the labourer or any unexpir- 
ed portion of the same, and shall endorse on his copy of the labour- 
contract a certificate of the cancellation, or, if that copy is not 
forthcoming, shall give him a written certificate of the cancella- 
tion. 


(3). Nothing in this section shall be deemed to ane the pro- 
visions of section 200. 


203. Every employer who obtains an order of a Magistrate 
Eëponso or Poewardlik for the making over or forwarding of any 
labouror to be paid b) om- labourer shall be liable to defray the ex- 
alas peuse (if any) incurred in the making over 
or forwarding of the labourer ; and shall, before the order is issued, 
deposit with the Magistrate a sum sufficient in the Magistrate’s 
opinion to defray that expense. 
204. (1). Onthe expiry of any sentence of imprisonment 
Conviction not to operate passed on a labourer for any offence under 
ns a roleeso, this Act, the Magistrate shall, subject to 
the provisions of section 200, make the labourer over to any person 
appointed on the part of his employer to take charge of him; and 


. no conviction under this Act or imprisonment thereou- shall, save 


as aforesaid, operate as a release to any labourer from the 
terms of his labour-contract. 
8 
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(2). Where no person is present on the pert of the employer 
to take charge of the labourer on the expiry of his ,serttence, the 
Magistrate shall forward the labourer to the principal splace of 
business of his employer situate within the locgl limits of the 
Magistraté’s jurisdiction. : 


$ 


(8). Any expeuditure incurred under sub-seçtion (2) may be 
recovered from the employer of the labourer copcerned. 


205. ie Where a labourer is sentenced to imprisonment for 

any offence under this Act other than an 

Endorsomevt on con- offence under section 198 or section 198, 
tract of impritomment for : 

offence against Act. the Magistrate shall endorso on tho em- 

ployer’s copy of the labour-dontract the 


term for which the labourer is so sentenced. 


(2). When a labourer is convicted of unlawful absence under 
section 198 ur desertion under section 198, the Magistrato shall 
endorse the period of the labourer’s absence cr desertion on the 
employer’s copy of the Jabour-contract. 


(8). In a case of desertion falling under sub-section (2) no 
endorsement shall be ‘made if the labour-contract las been can- 
colled under section 200, or if more than one year has elapsed from 
the expiry of the original term of the labour-contract, or more 
than three years have elapsed from the date when the labourer 
deserted, to the date of his conviction. 


(4). The term of imprisonment to which a labourer is sen- 
tenced under section 193 or section 198 shall be deducted from the 
tenn of service to which he is bound by his original contract or Ly 
any endorsement made under sub-section (2). 


(5). No endorsement shall be made in a case of desertion 
under sub-section (2) unless the employer bas duly reported the 
particulars of the desertion as provided in section 194, 


206. Where a labourer is sentenced to iinprisonment for any 

time not exceeding three years for any 

End t on oon- i 
PRs crane goes es offence other ihan an offence under this 
ə other imprisonment. Act, the Court or Magistrate so sentencing 
: him shall, if the employer or a person 


acting on bebalf of the employer so requests, endorse on the 
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empldyer’a copy of the labour-contract the period for which the 
laboureg is, sentenced to imprisonment, or, if that period exceeda 
the unexpired term of the labour-contract on the date of the 
sentence, so nfach of that period as is equal to the unexpired term. 


207. The ponon endorsed under section 205 or section 206 


shall be added to the term for which the 

Periods endorsed t8be laboarer contracted to serve; and the 

ee te tem of eon 1 bourer shall not be deemed to have per- 

formed his labour-contract until he has 

servod for the term specified therein in addition to the periods so 
endorsed. 


208. ° (1). Whoever, knowing that a labourer is hound by his 

labour- contract to labour for any employer, 

RAN Payee orth: voluntarily entices or attempts to entice 

POOK, lehouir nader the labourer to leave. his employer, or har- 

bours or employs any labourer who has, in 

contravention of the terms of his labour-oontract, left his employer, 

shall be punishable with imprisonment for a term which may 

extend to one month, or with fine which may extend to two hundred 
rupees, or with both. 


(2). The convicting Magistrate may, | in zn ‘his discretion, award. 
to the employer with whom the labourer has contracted the whole 
or any part of any fine levied under sub-section (1). 


209. Whoever, being bound under section 118, sub-section (2), 


to forward any labour-contract to the 
Faslare to forward con- 


tract under arction 118 or Lnspector, or under section 120 te cause 
aner oton 180. arpesr any labourer to appear before the Inspector 


or Magistrate, wilfully omits or neglects 
so to forward the labour-contract to the Inspector at or within the 
time specified, or to cause the labourer to appear before the In- 
spector or Magistrate within a reasonable time, shall be punishable 
with fine which may extend to two hundred rupees. 


210. Whoever, being bound by section 145 to send any 


: N labourer before, or to give notice of any 
Employer or other per- 3 i 
son negleoiing to send complaint to, an Inspector or Magistrate 
Inbourer bsfore Mngistrotu R 
an provided by section 146. Teuer Or neglocts so to send the labourer, 
or to give the notice, shall be punishable 


with fine which may extend to two hundred rupees. 
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Employer refusing to en- Pil. Whoever, being An employes,—®* 
dorse labout-contrast, ete. ° . : 
(a) refusesor wilfully neglects to endorse the labourer’s copy 
“of his labour-contract as required by sectfon 155 ; or 


- (b) detains a labourer after tho determination of his labour- 
contract ; or, ° 


(c) fails to give to the Inspector notice in writing of such 
determination as aforesaid within one month after the 
date thereof ; 


shall be punishable with fine which may extend to two hundred 
rupees. j 


. 212. Whoever, being an employer or a person acting for sn 
employer, refuses or neglects to comply 

neglecting to comply with with thorequæt of a labourer made under 
re sake E teen section 156, shall be punishable with fine 
which may extend totwo hundred rupees. 


218. Whoever sbets, within the meaning of the Indian Penal 
Code, any offence against this Act or any 
rule hereunder, thall be punishable with 
the punishment provided for the offence, 


Abetmont. 


214. Whoever commits any offence against this Act or any 
rule hereunder shall be triable for the 


Place cf trial for offences. i a ; 
offence in any place in which he may be 


found, as well as in any other place in which he might be tried 


under any law for the time being in force. — 


CHAPTER X. 
MIBOELLANHOUB, 


215. Every sum recover ableunder this Act from any per- 

son may be recovered on application to a 

eee OE, aama io Magistrate having jurisdiction where the 

person is for the time being resident, by 

the distress and sale of any moveable property within the limits 
of the Magistrate’s jurisdiction belonging to that person, 
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e 216, All arrears of wages due under any labour-contract shall 

Wapa duéundor labon. PO 2 charge wpon the estate upon which 

ous te charge npon the labourer to whom the labour-con- 

* tract relates has been engaged to labour; 

or, if he has engaged to labour upon any one of several estates 

managed by the same employer, shall be a charge upon aint estate 
npon which he for the time being actnally labours. 


217. (1). Whenever an estate on which any labourer has 


Owner of estate for Under this. Act contracted to labour is 
time being has allrights transferred by act of parties or operation of 
and remedies in respect - ae 
of labour-conts acts chaigel law or devolves, the person to whom it is 
on it, © : 

so transferred or on whom it devolves shal! 


be bound by the labonr-contract of the labourer in the same 
manner and to the same extent as the person by or from whom it 


ie transferred or devolves wotid have been bound thereby, and 
shall have the same rights and remedies under it as such person 
would have had hereunder, if the estate had not heen tranaferred 
or had not devolved. 

(2). No person who has ceased to be the owner of the estate 
upen which any labourer has under this Act contracted to labour 
shall be Hable in respect of any breach of the laLour-contract of the 
labourer which occurs after he has ceased to be owner. 


218. (1). Subject to the power of a Magistrate under this Act 
Finds. foss and rateta be. 2° the Cude of Criminal Procedure, 1898, 
credited to Labour Trans- tg award fines in whole or in part of 
KORRE compensation to or for the benefit’of any 
complaint or other person, the Local Government shall credit all 
fines, fees and rates levied and paid under this Act in the territories 
ander jta administration to a fand to be called the “ Labour Trana- 
port Fund.” š 


(2). The Labour Transport Fund shall Le atfthe disposal of 
the Local Government, in such manner as the Government of India 
may direct, for paying the salaries and allowances of all officers 
and establishments appointed by it under this Act and their pen- 
sionary and leave allowances, for meeting tho cost of sending 


e 
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labourers and other persons back to their native districts, end 
generally for defraying the “expenses of carrying out the purposes 


and objects of this Act and any rules made by the Local Government 
hereunder. ` f 


(8). The annual surplus accrning in the Labour Transport 
Fund shall be applied to reducing the annual rage or the regis- 
tration-feea leviable under this Act, and not otherwise. 


219. Every Assistant Inspector shall perform all such duties 

Duty of Assistant and exercise all such powers of an In- 

Inspector spector as he is authorized in writing by 
the Inspector to perform or exercise. ý 


220. AU powers conferred by this Act on any Superintend- 


a ical i i 
Powers of omcors under “SDS edical Inspector, Em gration Agent 
this Act to be eaercisablo or other officer may be exercised from 
from time to tine : Š : : ' 
- tine to time ag occasion requires. 


221. The Chief Commissioner of Assam may, with the 

previous sanction of the Governor-Genera] 

Preah eo a aco in Council, by notification in the local 

official Gazette, declare that any labour- 

district or local area therein shall, on and with effect from a day 

to be fixed in the notification, cease to be subject to all the pro- 

visions or any specified provision of this Act: and from the day 

go fixed such labour-district or local area as aforessid shall cease to 

be subject to the provisions of this Act or to the provisions so 
specified, as the case may be. 


222. The publication of any notification under this Act shall 
not affect. any act done, offence committed 
Ce oe ee” tto effect or proceedings commenced before such 


publication. 


228. The enactments mentjond in the second schedule are 


hereby repesled to the extent specified in 


Hepesl the fonrth colamn thereof. 


od 
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. , THE FIRST SCHEDULE. 
fork oy LABOUR-CONTRAOT BETWEBN, LABOURER AND EMPLOYER. 

sca (See sectton 5.) 

This contract, nade under the Assam Labour and Emigration 
Act, 1901, ‘between A B. (hereinafter called the labourer) of the one 
part and *f0. D. (representative, local agent cr.garden-sardar) on 
behalf of] Æ? F. thereinafter called the employer on the otber part, 
witnesseth thaf the said *[representative or local agent or garden- 
sardar on behalf of the said] employer doth hereby promise the 
said labourer that if he, the said labourer, do remain and labourt 
on the Roe ate of his said employer in the Jabour-district of 

i for the term of years from the date of the execu- 
tion of*this contract, he, the said employer, will from the date on 
which the said labourer commences to labour on the said 2% 





“ontates, 
pay or cause to Le paid to the said labourer monthly wages at the 
rate cf Ks. $ for completed daily task regulated 


in accordance with the provisions of the said Act, || and when such 
task as aforesailis not completed, monthly wages calculated at the 
same rate in proportion to the amount of work actually done, snd 
that during the shid period he, tle said employer, will supply to the 
said labourer rice at a price of Ra. per maund and will 
faithfully comply with all rules regarding house-accommodation, 
medical treatment and the supply of food-graius or rations to the 
said labourer which the Local Government may prescribe; and 
this contract further witnesseth that the said labourer doth hereby, 
in consideration of tho aforesaid promise, agree so to remain and 
labour for the said employer. In witness whereof tho said parties 
to these preseuts have hereunto set their hands at . this 
day of 19 . 
Signature of Labourer and of 
Employer (or of hts Repre- 
sentative, Local Agent or 

` Garden-Sardar). 


*Parta in brackets to be omitted if the vontract is made without the intervention 
of a representative, local agent o: garden-sardir 


tpai nature of labour, if the labourer ls ‘to be required to work under the 
gro 


As tho case may be. 5 
Staios rates for-various periods of contract. 
During the first six months of the contract the e mployer is to pa ko 


or half tho daily task, unloss an Inspector cortifies that the jetoume [s able 
io b portom a full laski 








110 ° aor vi or 1901. l 
Form of Description of Labourer. é 
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. . . 

E Reiding. .. œ 

A “| OT" Descriptive 

Namo. z 5 é È * marks, 

3 S H Z 3 a a i l 
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[ Endorsement to be filled up by officer before whom the 
contract io executed. | 


I hereby certify that, before the said A. B. signed this contract, 
I personally explained it to him. 


Dated at ` } Sigue d 
Thie dai of 


> 





) Superintendent or Register- 
ing-officer or Inspector or 
Magistrate. 
[Endorsemenls on lavourer’s copy of contract to be filled 

up when the contract ts detersnined or cancelled]. 
I hereby certify that the foregoing cuntract has beon deter- 
mined by effluxion of time. 





Dated at } , 
This day of Signature of Employer or 
Inspector. 
I hereby certify that tho foregoing contract has been cancelled 
under the provisions of section Act 
Dated at 
Signature of Inspector or 
This day of - Magistrate. 


poenau 


\ dor yg oy 1901. 
. THE SEGOND SCHEDULE. 


ExagrarentTs RarrfLED. 
See Section 228. 


Aid 











Vper. No Short tle. | Rixtont af repeal. 
+ deta of the Go or- General 
1w Doent, $ 
1882 I | The Aszom Labour and Emi-| The whole. 


gatiq Act, 1882. 


1891 II | The mote d Amend ch of section 2 and the 
* has i a awg Parar sabe ga relates to A 





1803 VII | The Inland Emigration Aoct,| The whole. 
1888. 








1807 Y | The eee and Amending Pe ma of section 2 and ar the 
àct, 1 rat and second gc 
at to Aot'l of ibe and 
‘Bongal Act Y of 1889 
Act of the Liewtenant-Governor 
af Rengat wp Council. 


1888 1 | The Inland Emigrants’ Health| The whole. 
4 Act, 4889. 








Act No. VI VII of 199}. 

An Act to place Native Christians in {he same position as Hindus, 
Muhammadans and Buddhists in the matter of obtaining het- 
ters of Administration and for other purposes. 

(Assented to by the Governor-General on the 22nd March 1901). 
Wuurkas itis expedient to place Native Christians on the 
same footing as Hindus, Mahammadans and Buddhists in the 
matter of obtaining letters of administration ; to exempt them from 
the operation of certain provisions of the Administrator-General’s 

Act, 1874, from which Hindus, Muhammadans, Parsis and Bud- 

dhists. are exempted ; and to enable them to obtain certificates 

under the Succession Certificates Act, 1889, in certain cases ; Iti 
hereby enacted as follows :— 
I. (1) This Act may be called the Native Christian Adminja- 
Short title and oom. ‘tration of Estates Act, 1901; and (2) It 
mencement, shall come into force at once. 
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2. In this Act, thé expression,“ Native Christian” moafs a 
niftive of India who is, or in “good faith 
claims to be, of unmixed Asiatic descent 
and who professes any form of the Christian religion, ** 


8. Sections 190 and 289 of the Indian Succession Act, 1885, 


Exemption of Native shall not apply to any part’of the property 


Christians f seoti i isti ied i 
Che alae foe PN ofa Native Christian who ‘has died intestate, 


Dofinition. 


4, In sections 16,17, 18, 87 and 64 respectively of the 

: Administrator-General’s Act, 1874, before 
Exemption of Native : A 

Christians from oertsin the word “Hindu,” wherever it occurs, the 

sootions of Act If of 1874 vord “ Native Christian ” shall bé inserted. 


Provided that nothing contained in this section shall affect 
any probate, letters of administrations or certificate granted or 
vested under the said Act. 


5. Nothing contained in section 1, sub-section (4), of the 
Suocession Oertificates Act, 1889, shall be 
Grant of certificates 

ados Asè VIL of 1889 to deemed to prevent thé grant of a certificate 
ae See noetan riy any person claiming to be entitled to the 
effects of a deceased Native Christian, or 
to any part thereof, with respect to any debt or security, by reason 
that a right thereto can be established by letters of administration 

under the Indian Succession Act, 1865. 
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e .. Act No. WII of 1901. 


An Act te provide for the Regulation and Inspection of Mines. 
(Assented to by Governor-General on the 22nd Maroh 1901). 


Wuenreas it is expedient to provide for the regulation and 
inspection of mines; It is hereby enacted as follows :— 


j Proliminary. 
Short title, extont a.d 1, (1). This Act may be called the 
&i 
Spa enone j Indian Mines Aot, 1901. 


(2). Tt oxtends to the whole of British Indis, including 
British Baluchistan, the Santhal Parganas and 
the Parganna of Spiti ; and 
(3). It shall come into force at once. 
2. Nothing in this Act shall be construed to affect the pro- 
Brine ae saaiatiss visions of the Upper Burma Ruby Regu- 
XU of 1837. lation, 1887. 
8. In this Act, unless there is any- 
thing repugnant in the subject or context,— 
(a) “ Agent,” when used in relation to a mine, means any 
person appointed as the representative of the owner in 
respect of the management of the mine or of any part 
thereof, and as such superior toa manager under this 
Act: 

(b) “Child” means a person under the age of twelve years : 


Definitions. 


(c) A person is said tə be “ employed” in a mine who works 
ander appointment by or with the knowledge of the 
manager whether for wages or not, in any mining 
operation, orin cleaning or oiling any part of any 
machinery used in or at the mine, or in any other kind 
of work whatsoever incidental to, or connected with, 
mining operations . 

(d) “Mine” includes every sbaft in the course of being sunk, 
and every level and inclined place in the course of 
being driven for commencing or opening any mine er 
for searching for or proving minerals, and all the shafts 
levels, planes, works, machinery, tramways and sidings 


od 
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both below giotind sid gbove grousd; in and gdjasent 
to and belongittg to the mine; but it does not include 
siy pit, quarry or other etcavation the depth’ of rto 
pert of which meastred from the lével of the adjacent 
ground exceeds twenty feet and no part of which 
extends beneath the superjacent ground., 


(e) ‘Owner’ when used in relation to a ‘mine, means any 
person who is the immediate proprietor or lessee or 
occupier of the mine or of any pars thereof; and does 
not include 4 person who merely receives a royalty, 
feft or fine froth the thine, of is tdetëly the proprietor 
of thé niiié subject tö any leasé, rant or license for 
the working therevf, of is merely the owner of the 
soil, and not interested in the minerals of the mine; 
but any contractor for the working of amine or any 
part thereof shall be subject to this Act in like man- 
ner aa if he #ere an owner, but not so hs to exempt the 
owner from any liability : 


(f) “Prescribed” means prescribed by rules made under this 
Act : and ; 


(g) “Shaft” includes pit 


Thepectote. 
4. (i). The Governor General in Council shali, by notifica- 
TEY tion in the Gasette of India, appoint a duly 
ae qttaltfidd Porton to bë Chisf Inspector of 
Mites thfdighodt British India, 

(2). The Local Government may, with the previous sanction 
ot the Governor General iñ Council, by notification in the local 
official Gazette, appoint persoñs, qualified by experience to be 
Inspectors of Mines within such local areas of for such groups or 
classes of mines as it may assign to them respectively. 


(8): Every Inspector of Mines appoittdd under sub-section 

(9) shall; in the performdnod of his duties, be subordinate to the 

Ghief Inspector of Mines appointed under sub-section (1) in such 

respecte add to such exterit as my be présoribed by the Governor 
General ih Gonneil, 
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a62 „The Obhief Inspector and every Inspector of Mines 
pointed under this section shall be deemed to be a public servant 
within the*tieaning of the Indian Penal Oode,; and shall be sub- 
ordinate to etch authority aa thé Governor General in Council or 
the Local Government, as the case may be, may direct. 
(3). Nd Chief Inspéotor ot Ingpector of Mitiéa shall be a 
piithtr or havéamny thterest, ditest ot indirect, in ny mine or 
itining rights in India. » 


(6). When'rules are made under this Act, the Inspector of 
Minos shall give information to owners, agents and managers of 
mines Within tlie local area, or the group or class of mines, for 
which has beén appointed as fo any rales which concern them 
respectively, and as to the places where copies of such rules may 
be obtained. 

6. ‘The District Magistrate niy eXercise such of the powers 

afd perform sith of the duties of ant Ins- 
Rowers of District Madi- bonté of Mines as the Local Government 
inay, by génetHl ci special order, direst; 

Provided that nothing in this section shall be deemed to 
empower a District Magistrate to exercise uny of the powers cóli- 
ferred by section 15 or section 21. 

6. The Chief Inspector of Mines may, mee ee within 
British India, and an Inspector of Mines 
may; within the lotel ated or with repect 
tò the group or class of mines for which he 


Pia of Inspectors of 


is appointed,— 

(a) make suth examination and inquiry as he thinks fit in 
order tò sscértain whether the provisions of this Act 
ahd of the rules aid otderd made thereunder are 
obsérved ixi the tase of dhy minè ; 

(8) enter, With such aselstanés (Hf sity) as He thinks fit, 
inspedt ahd dikinitie iiy MA8 Bid uy part thereof at 
all reason able times by day or by night, bat not av as 
unreasohably toimpede of ebstrict the mone of the 
mine ; 

(4) eXathiné into; did male ihquity rebpeotihg, the staty and 
-condition of any mine or any patt sherddf, the véntila 
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tion of mine, the sufficiency of the special rules fo» the 
time being in force in and at the mine anè nll matters 
and things connected with or relating to tht’satety of 
the persons employed in or about the mine; 

(d) order that any person shall not be employed in, or admit-_ 
ted to, or shall be removed from, a ming where there is 
ground for believing that his employment in or admis- 

` sion to or presence in such mine would be dangerous to 
himself or others : Provided that an appeal shall lie to 
such authority as the Governor General in Council or 
the Local Government, as the case may be, may direct 
from any order made under this clause, and that the 
order shall be complied with until the decision of suoh 
authority shall be received at the mine ; 


(e) do all other things required of him by or under this Act. 


7, Every owner, agent and manager of a mine shall farnish 

the Chief Inspector_and every Inspector of 

on aera popet Mines, on requisition, with the means 

necessary for making any entry, inspection, 

examination or inquiry in relation to the working of the mine 
under this Act. 

8. (1). Allcopies of, and extracts from, registers or other 

records appertaining to any mine, and all 
ie soquet t other enai aed oy the Chief 
within meaning of Act Inspector or an Inspector of Mines, or by 
wai any one assisting him, in the inspection of 
any mine under this Act, shall be regurded as strictly confidential. 

(2). Ifany such person discloses to any one, other than 
a Magistrate or an officer to whom he is subordinate, any such 
information as aforesaid without the consent of the Governor Gene- 
ral ın Council or the Local Government, as the case may be, he 
shall be guilty of a breach of official trust, and shall be punish- 
able inthe manner provided by section 4 of the Indian Official 
Secreta Act, 1889. 

(3). No Oourt shall take cognisance of any offence under 
this section unless on a prosecution at the instance of the Gover- 
nor General in Council, or the Local Government, or of a person 
„aggrieved by the same. 


\ r = 
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Bi dee Mining Boards and Committees. 

9, a) The Local Government nfsy constitute for the Pro- 
: vince, or forany part of the province, or 
for any group or class of mines in the Pro- 
“a vince, & Mining Board consisting of— 

- (a) a poblic officer, not being the Chief Inspector oran Ins- 
pector of Mines, nominated by the Local Government 
to act as chairman ; 


(b) the Chief Inspector or the Inspector of Mines : 


(e) one other person, not being the Ohief Inspector or an Ins- 

pector of Mines, nominated by the Local Government ; 

and 

(d) two persons nominated by owners of mines or their 
representatives in such manner as the Local Govern- 
meet may direct. 


(2). The Chairman shall appoint a person to act as secretary 
of the Board. 

(8). The Local Government may give directions as to the 
payment of travelling expenses inourred by the chairman, secre- 
tary or any member of a Mining Board in the performance of his 
duty as such chairman, secretary or members. 

10. (1) Where under this Act any question relating to a mine 
is referred to a Committee, the Committee 
shall consist of— 

(a) a chairman nominated by the Local Government or by 

such officer or authority as the Local Government may 
_ direct ; 

(b) one or more persons qualified by experience to dispose of 
the question referred to the Committee and nominated 
by the chairman ; and 

(c) one or more persons equal in number to the person or 
persons nominated under clause (L) and nominated by 
the owner, agent or manager of the mine concerned. * 

(2) The Inspector of Mines shall not serve as chairman or 
member of a Committee appointed under this section. 

(8) No person employed in or in the management of the mfne 
concerned shall serve as chairman or member of a Committes 
appointed under this section. 


Mining Boards 


Comm ittess. 
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(4) Where an aymer, agent or manager fails to exercise his 
power of nomination andere suh-seotion (1), clause (o) * the Com- 
mittee may, notwithstending snch failure, proceed to itquire into 
and dispese of the matter referred to them. ta 


(5) The Committee shall heer and record such information as 
tke-Chief Inspector or the Inspector of Mines or thé owner, agent 
or manager of the mine concerned may place Before them, and 
shall intimate their decision to the Chief Inspector or the Inspector 
of Mines and $o the syne, agani or manager of the mine concerned, 
and shall report their decision to the Local Goyernment, or, where 
a Mining Board has been constituted, fo the Local Government 
through the Mming Board. . 

(6) On receiving such repart the Local Government may, if 
the Inspector of Mines, ar the owner, agent or manager, has lodged 
an objection to the decision of the Committee, proceed to review 
such decision and to pass such orders in the matter as jt may 
think fit. 

{7) The Local Government may give directions as to the re- 
rauneration Gf any) to be paid to the members of the Commities or 
any of them, and as to payment of the expenses of the inquiry, in- 
cluding such remuneration. 

1 (1) A mining Board constituted under section 9, or a 

NEEN E OE Committee appointed under section 10 may 

and Committees exercise such of the powers of an Inspec- 

tor of Mines as they may think it neces- 

sary or expedient to exercise for the purpose of deciding or report- 
ing upou any matter referred to them. : 


(2) A mining Board conatitnted under geotion 9 or a Com- 
mittee appointed under section 10 shall have the powars of a Civil 
Court for the purpose of enforcing the atiendance of witnesges and 
compelling the production of doouments;and very person re- 
quired by any auch Oommitteeto furnish information before it shall 
he deemed to he legally bound to do so within the meaning af seo- 
tion 176 of the Indian Penad Code. i 

° 42. When dho Local Government directs that the expenges of 
any ingniry conducted hy 9 Mining Board 


ST of expen constituted under section 9, or by- Com 


\ 
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mice gppointed under sectiop 10 are to be borne in wholeor in 
part by the owner, agent or manager of the mine concerned, tho 
amount 36 directed to be paid may be recovered on application by 
the Chief Inapector or the Inspector of Mines toa Magistrate 
having jurisdiction at the place where the mine is situate or whero 
such owner, agent or manager is for the time being resident by the 
distress and sala of any moveable property within the limits of tho 
Magistrate’s jurisdiction belonging to such owner, agent or 
manager, 
Mining Operations and Duties and Responstbilsttes of Owners, 
i Agents and Managers. 
18.¢ (1) For every mine there shall be a manager, who shall 
Managers. have the prescribed qualifications. 
(2) The manager shall be responsible for the suporinten- 
dence of all parts of the mine. 


14. (1) The owner, agent and manager of every mine shall 
be responsible that all operations car- 
Dutics ond responsi- Tied on in connection therewith are 
bilities of owners, agents conducted in accordance with the pro- 
gori. 
visions of this Act and the rules and orders 
made thereunder. 

(2) In the event of any contravention of, or failure to comply 
with, any such provisions on the part of any person whomsoever, 
the owner, agent and manager shall each be liable to be found 
guilty of an offence against this Act, unless he proves that he had 
taken all reasonable means, by publishing and to the best of his 
power enforcing tho said provisions, to prevent such contravention 
or non-compliance, and that such contravention or non-complianco 
occured without his consent. 


15. (1) If, ineny respoct which is not provided against by 

any express provision of this Act, or of 

Powers of Ineportor when the rules or orders made thereunder, the 
Sele: far Md vance Chief Inspector or any Inspector of Mines 
raed hon Smp oy ment finds that any mine, or any part thereof, or 
dangerous, any matter, thing or practice in or connected 
with the mine or with the control, manage 

ment or directicn thereof, is dangerous to human life or safety, or de~ 
fective so aa to threaten, or tond to, the bodily injury of any person, 


10 


Í 
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ho may give notice in writing thereaf to the owner, agent py mager 
ofthe mine, and shall stéte in the notico the particulaks in which 
he considers the mine, or part thereof, or the matter, thing or 
practice, to be dangerous or defective, and require the same to be 
remedied. 


(2) Tf, for reasons tobe recorded in the order, the Chief Ins- 
pector or the Inspector of Mines is of opinion tĦat there is urgent 
aud immediate danger to the life or safety of wonen or children 
employed in or at any mine, he may, by order in writing, prohibit 
the employment of such women and children. 

(8) The Chief Inspector cr the Inspector giving notice undor 
sub-section (1) or making an order under sub-section ° (2) shall 
forthwith report the same to the Mining Board, or, where thero is 
no Mining Board, to such officer or authority as the Local Govern- 
ment may by general or special order appoint in this behalf. 


(4) If the owner, agent or manager of the mine objects to 
remedy the matter complained of ina notice under sub-section (1) 
or to comply with an order made under sub-section (2), he may 
within twenty days after the receipt of the notice or order send his 
objection in writing, stating the grounds thereof, to the Board or 
other authority to which the Inspectors report is made under sub- 
section (8). f 

(5) On receiving an objection made under sub-section (4), 
the said Board or other authority shall refer the matter to a Com- 
mittee. 


(6) In case objection is taken to an order mado undér sub- 
section (2), the order sball be complied with until thb decision 
of the Committee is received at the mine. 


(7) Nothing in this section shall affect tho powers of a 
Magistrate under section 144 of the Code of Uriminal Procedure, 
1898. 


16, The owner, agent or manager of a mino shall, in the case 
of existing mines within three months after 
the commencement of this Act, and in the 
case of new mines within three month§ 
after the commencement of mining operations, give notice in writ- 
ing to the Inspector of Mines appointed under section 4, éub-sec- 


Notice to be giren of 
yyiomg operations. 


\ 
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tione{2), for the loqal area in which the mine is situate, or for the 
group or class of mines to which the mine belongs or, if no Inspector 
of Mints hà; been appointed for such area or group or clase of 
mines, to the Chief Inspector of Mines, of the address to whioh 
he desires his letters to be directed, the kind of minerals worked or 
to be worked, the name of the person under whom the mining 
operations are or Are to be conducted, and the nature of the moving 
power which is or is to be used, 


17. When any accidental explosion occurs in a mine, or when 

any accident occurs in or ata mine, causing 

acnottce to be given of loss of life or serious bodily injury, the 

x owner, agent or manager of the mine shall 

give such notice of the explosion or accident to such authorities, 
in such form, and within such time, as may be prescribed. 


18. (1) When in or at any mine an explosion or other acci- 
dent has occurred, if it appears to the 

cates oiar bhis dor "n. Governor General in Council or the 
qniry into accidents, Local Government that a formal inquiry 
into the causes of, and ciroumstances attending, the accident ought 
to be held, the Governor General in Council or the Local Govern- 
ment may give directions accordingly, and may appoint a competent 
person to hold the inquiry, and may also appoint any parson or 


persons possessing legal or special knowledge to act as asseasor 
or assessors in holding the inquiry. 


(2). The person or persons so appointed shall have all the 
powers of a Civil Court for the purpose of enforcing the attendance 
of witnesses and compelling the production of documenta; and 
every person required by such person or persons as aforesaid to 
furnish any information shall be deemed to be legally bound to do 
so within the meaning of section 176 of the Indian Penal Code. 


(8). The person or persona holding an inquiry under this 
section may exercise such of the powers of an Inspector of Mines 


as he or they may think it necessary or expedient to exercise for 
the purposes of such inquiry. 


(4). The person or persons holding an inquiry under this 
section shall make a report to the Local Government, stating ‘tho 
causes of the accident and its circumstances, and adding any obser- 
vations which he or they may think fit to make. 


í 
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19. The Local Government may cause any report aypbmitted 
undèr section 15 or section 18 fo be pub- 
lished at such time and in snch manner as 
it may think fit, se 

Rules. 


20. (1) The Governor General in Council may,*for the wholo 

or any part of British India, and each 

oe Bi iE oul Government, with the previons sno- 

tion of the Governor General in Council, 

may, for the whole or any part of the Province, by notification in 

the Gazette of India or the local official Gazette, as the case may 

be, make rules for carrying ont the purposes and objectsof this 
Act in respect of all mines or any groups or classes of mines. 


Publication of reports. 


(2). In particular and without prejudice to the generality of 

tho foregoing power, such rules may— 

(a) regulate the duties and powers of the Chief Inspector and 
of Inspectors of Mines in respect of the inspection of 
mines under this Act, and provide for appeals from the 
orders of the Ohief Inspector and Inspectors of Mines ; 

(b) provide for the appointment of chairmen and members of 
Mining Boards and Committees and regulate the pro- 
cedure of such Boards and Committees; 


(c) prescribe the duties of owners, agents and managers of 
mines and of all persons acting under them ; 


(d) prescribe the qualifications of managers and of all per- 
sons acting under them ; 


(e) regulate the manner of ascertaining, by examihation or 
otherwise, the qualifications of managers and persons 
acting under them, and the granting and renewal of 
certificates of competency ; 


(f) fix the fees (if any) to be paid in respect of such examina- 
tions and the grant and renewal of. certificates as 
aforesaid ; 

(g) provide for the making of inquiries into charges of mis- 
conduct or incompetency on the part of managers and 
persons acting under them, and for the suspension and 
cancellation of certificates of competency ; 


\ 
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{/:) -proscribo the mattersin reepect of which notices, returns 


(9) 


(X) 


ind reporta shall be furnishêd by owners, agenta and 
k managers, the forms of such notices, returns and reports 
the persons and authorities to whom they are to be 
furnished and the particulars to be contained in them; 


prescribe the plans (if any) to be kept by owners, agont, 
and managers, and the manner and places in which they 
are to be kept for purposes of record; 


regulate, subject to the provisions of the Indian Explo- 
sives Act, 1884, and the rules thereunder, the storage 
and use of explosives ; 


provide for the safety of the persons employed in mincs, 
their means of entrance thereinto and exit therefrom, 
the number of shafts or ontlets to be furnished, the 
fencing of shafta, outlets and passages, and the care of 
all machinery ; 


prohibit, restrict or regulate the employment of women or 
children either below ground or on particular kinds of 
labour where such employment is attended by danger 
to the life, safety or health of such women or children ; 


require owners or agents to maintain registers of women 
and children employed, and prescribe the forms of such 
registers ; 

provide for the water-supply, sanitation and conservancy 

. of mines; 

provide for the safety of the roads and working- places 
in mines ; 

provide for the ventilation of mines and the action to be 
taken in respect of noxious gases ; 

require and regulate the use of safety lamps in mines ; 

provide against the accumulation of water in mines ; 


regulate the procedure on the occurrence of accidents in 
mines and the supply of medical appliances and comforts 
for the benefit of persons injured therein ; _ 
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(t) 


(x) 


(8) 


(8) 


(6) 


j 


act vir oF 1901. è 


provide for the fencing of any mine or part of 9 mane, 
whether the same is being worked or rot, where 
such fencing is neceasary for the protectidrl of the 
. publio; E 


provide for the protection of public property and works 
from injury in respect of any mine when’the working’ 
are discontinued ; and ; 


prescribe the notice to be given by the owner, agent or 
manager of a mine before extending any mining opera- 
tions under his control at or to any point within fifty 
yards of any railway subject tothe provisions of the 
Indian Railways Act, 1890, or of any publio works or 
clauses of public works which the Local Government 
may, by general or special order, specify in this behalf. 


The power to make rules conferred by this section is 
subject to the condition of the rules being made aftor 
previous publication. 


The date to be specified in accordance with clanse (8) of 
section 28 of the General Clauses Act, 1897, as that 
after which a draft of rules proposed to be made under 
this section will be taken into consideration, shall not 
be leas than three months from the date on which the 
draft of the proposed rules was published for general 
information. 


Where a Mining Board has been constituted andêr section 
9, any rule to be made under this Act shall, before it is 
published for criticism under sub-section (8), be referred 
to the Mining Board, and the rule shall not beso pub- 
lished until the said Board hae reported as to the expe- 
diency of making the proposed rule and as to the suita- 
bility of its provisions. x 

All rules made under this section shall be published in 
the Gazette of India or in the local official Gazette as 
tho caso may be, and, on such publication, shall have 
effect as if enacted in this Act. 


\ 
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e 21, (1) Theownor, ageptor manager of a mine may frame 
? 7 and transmit t¢ the Inspector of Mines or, 
TENE EE D ots when there is no Inspector for the loca; 
area in which the mine is situate or tho 
group or class to which the mine belongs, to the Chief Inspector, a 
draft of such special rulee, not boing inconsistent with this Act or 
"any rules for the tine being in force under section 20, for the 
control and guidance of the persons acting in the management of, 
or employed in or about, the mine as he may deem necessary 
to prevent accidents and provide.for the safety, convenionco and 
discipline of the persons employed in or about the mine. 


(2) a IE any snch owner, agent or manager— 


(a) fails within a period of two months after the recaipt of a 
notice from the Inspector or Chief Inspector to transinit 
a draft of such special rules as are referred to in sub- 
section (I), or 

(6) submits a draft-of such special rules as aforesaid, which 
is notin tke opinion of the Inspector or Chiof Inspector 
sufficient, 

the Inspector or Chief Inspector may cither :— 


(+) propose & draft of such eel rules as appear to him to 
be sufficient, or 
(st) propose snch amendments in tho draft submitted to him 
by the owner, agent of manager as will, in his opimon, 
render them sufficient, 
and shall send such draft rules or draft EE A to the owner, 
agent or manager for consideration. 


(8) If within a period of two months from the date on which 
any draft rules or draft amendments are sent by the JTuspector or 
Chief Inspector to the owner, agent or mánager of a mine under 
the provisions of sub-section (9) the Inspector or Chief Inspector 
and the owner, agent or manager are unable to agree as to the 
terms of the special rules to be made under sub-section (1) or as to 
the terms of any of such rules, the said Inspector or Chief In- 
spector shall refer tho draft rales for settlement to the Mining 
Board or, where there is no Mining Board, to sach officer or 
authority us the Local Government may, by general or special order, 
appoint in this behalf. 


j 
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(4) A copy of the draft rules as ggreed to by the owngr, agent 
or manager and the Inspector or Chief Inspector, or,‘vhen they 
are unable to agree, as settled by the Mining Board or shch ‘offi cer 
or authority as aforesaid, shall, together with a notiée intimating 
that any objection or suggestion in respect thereof may be sub- 
mitted in writing by any person employed in the mjne to the said 
Inspector or Chief Inspector for consideration, he posted up for 
not less than thirty days in legible characters in English and in the 
vernacular of the district in some conspicuous place in the mine for 
the information of the persons employed therein, and a certificate 
to the effect that this has been done signed by the owner, agent or 
manager of the mine shall be transmitted to the said Ingpector or 
Chief Inspector, together with two copies of the draft rales, 


(5) When the publication required by sub-section (4) has been 
carried out, the Inspector or Chief Inspector shall forward a copy 
of the draft rules so published, together with a copy of any objec- 
tions or suggestions in respect thereof received by him, to the Local 
Government. 


(6) The special rules, when approved by the Local Government, 
with such modification (if any} asit may think fit, shall be pub- 
lished in like manner as is provided in sab-section (4) respecting 
the publication of the draft, and, on such publication, shall have 
effect as if enacted in this Act : 


Provided that the Local Govérnment may at any time, by order 
in writing, which shall be published in like manner as aforesaid, 
rescind, in whole or in part, any rules so made, and that therenpon, 
such rules shall cease to have effect accordingly. 


e 


Penalties. 
Ponultics for offences. 22. (I) Whoever— 


(a) obstracta the Chief Inspector or an Inspoctor of Mines in 
the discharge of his duties under this Act, or refuses or 
wilfully neglects to furnish him with the means neces- 
sary for making any entry, inspection, examination or 
inquiry thereunder in relation to any mine; or 

° (b) counterfeite, or knowingly makes a false statement in, 
any certificate or in any official copy of a certificate 
granted under this Act; or 


act vi or 1901. 127 


(8) knowingly uses ns trnesany such connterfeit or false cer- 
: tificate ; or i 
(@) makes or produces or uses any false declaration, statement 
or “evidence knowing the came to be false for tho pur- 
pose of obtaining, for himself or for any other person, a 
. certificate or the renewal of a certificate, or any 
employment under this Act; or 


(e) contravenes any provision of this Act or any rule or order 
thereunder for the breach of which no penalty is other- 
wiso provided, where the act done has resulted in 

„loss of hfe or serious bodily injury to any person; shall 
he punishable with imprisonment for a term which may 
extend to three months, or with five which may extend 
to five hundred rupees, or with Loth. 


(2) Whoever— 


(a) falsifies any plan or register or record required to be 
maintained by or under this Act ; or 


(L) being the owner, agent or manager of a mine, omite to give 
the prescribed notice of an accidentin the mine or 
to make or furnish any prescribed plans or returns ; or 


(c) makes, gives or delivers any such plan, register, record, 
notice or return containing a statement, entry or detail 
which is not, to the Lest of bis knowledge or belief, true ; 
shall be punishable with fine which may extend to five 

e hundred rupees 


(8) Whoever— 


(4) employs or allows to be employed in or about a mine, or 
allows to enter a mine or part of a mine, any person in 
contravention of any provision of this Aot, or of any 
rule or order thereunder ; or 


(L) sllows any person to perform any work forbidden by, or 
to work in contravention of, any such provision; ar 

(c) faila to comply with any requisition or order made under 
any such provision ; or, 
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(d) being tho owner, agent or manager of a ming fais to 
maintain corréctly, or to produce, any presoribed plan ; 
or, nen 

(a) contravenes any provision of this Act or any rule or 
order thereunder for the breach of which no penalty 
is otherwise provided ; š . 

q shall be punishable with fine which may extend to two hundred 
rupees, and, in the case of a continuing breach under clause (c) of 
this sub-section, witha further fine which may extend to fifty 
rupees for every day during which the breach is proved to have . 
been persisted in after,the date of the receipt by him pi tho order 
or reqtunen referred to in such clause. l 

Miscellaneous. i 


28. Noşprosecntion shall be instituted against any owner, 
agent ornanager forany offence againet 
the Act or any rule cr order thereunder 
except at the instance of the Chief Inspector 


Prota ution of owner, 
Agent or manager. 


"or an “Inspector of Mines. 


24, No Court shall take cognizance of any offence against this 
Act or any rule or order thereunder unless 
K Tininga ot posou- complaint thereof is made within six months 
: - of the date on which the offence is alloged 
to have been committed. 
25. No Court inferior to that of a Magistrate of the first 
class or Sub-divisional Magistrate shall try 
COU Seen te any offence against this Act or gny rule or 
order thereunder which is alleged to have been committed by any 
owner, agent o! manager of a mine or any offence which is punish- 
able with imprisonment. 
26. If the Conrt trying sny case instituted on the complaint 
of the Ohief Inspector or an Inspector of 
fe he ecu Minea under this Act is of opinion, that tho 
pro age in oertain case is one which should, in lien of a prose- 
oution, be referred to a Mining Board or a 
Committee, it may stay the criminal proceedings, and report the 
matter to the Local Government with a view to auch reference 
being made. 
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"27, If any question arises aa to whether any Eroa 
A ET working isa mine within the meaning of 
whether a mine is under this Act, the Local Government may decide 
tiis Aoje c the question, and a certificate, signed by a 
Secretary tg-the Local Government, shall be conclusive on the 
point.. i 
28, If im,any inquiry or proceeding under this Aot it is neces- . 
sary to decide tho question whether a per- 
son is or is not under the age of twelve 
years, a certificate in writing, signed by a duly qualified person 
practising medicine or surgery, who states that he has examined 
wach person, and that the age of such person, as nearly as can be 
ascertained from such examination, is or is not under twelve years, 
shall be received as prima facte evidence of the age of such per- 
son, 


Evidence of age. * 


29. The Governor-General in Oouncil may, by notification in 
Power to exempt from the Gazette of India and subject to such 
operation of Act. limitations and conditions as may seem to 
him expedient, exempt from operation of the whole or any part of 
this Act any local area, or any mine or group or class of mines, or 
any class of persons. 


80, The Governor-General in Council or any Local Govern- 
Power of Government of 92% shall have authority to reverse or 
India to alter or rescind modify any order passed under this Act by 


or any authority subject to his or ite control. 
Fortier ae Joa 81. This Act shall apply to mines 
Orowa mines. ° belonging to the Crown. 


82. The Governor-General in Council may, if he thinks fit, 

Exercise of power by exercise any power which is by this Act 
Governor-General in Voun- conferred upon a Local Government. 

Temporary Proviston. 

88. No Court shall take cognizance of any offence punishable 

under section 22, sub-section (1), clause (e)s 

Ps M proseitiona for or sub-section (8), which is alleged to have 

Tina Oe year of om- been committed by any person within pne 

year from the commencement of this Act. 
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ACT No, IX of 190i. 


An Act further to amend the indian Articles of War. S 
“V of 1869. 


(Assented to by the Governor-General on 11th October 1901). 


Wursaas it is expedient further to amend the Indian Articles 


' of War; It is hereby enacted aa follows . Å‘ ° 

Bhat ilio and oom: 1. (1) This Act may be called the 

mencement, Indian Articles of War Amendment Act, 
1901; and ` 


(2) It shall come into force at once. 


2, To article 4, sub-article (¥), clause 
j ai. otarticle 4, (6), of the said Indian Articles of War, the 
following proviso shall be added, namely : 


“ Provided that, if he is dismissed or discharged by order of 
an officer not subject to the authority of the Governor-General in 
Council or of the Commander-in-Ohief in India, such dismissal or 
discharge shall not take effect until it has been approved by the 
Governor-General in Council or by the Commander-in-Chief in 
India, or, if he belongs to a command but is serving with a force 
not attached to a command, by the general officer of the command 
to which he belongs.” 








ACT No. X of 1901. 


An Act further te amend the Court-fees Act, 1870. 
(Assented to by the Governor-General on 11th October 1901.) 


VII of 1870. 


Wana it is expedient further to amend the Court-fees Act, 
1870, It is hereby enacted as follows : 
Short title und com- 1. (1) This Act may be called the 
menosta. Court-fees (Amendment) Act, 1901; and 


i (2) It shall come into force at once. 


= Addition of new section 2. After section 1 of the Court-fees 
after section 1, Act VII, Act, 1870, the following section shall be 
gu added, namely : 
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2. In this Apt, unless there is anything repugnant in the 
“Ghief Con Rere- subject or context, “Chief Oontrolling 
muysatitlty” defined. 


Revehue-authority” means— 


* (a) in the Presidency of Fort St.George and the territories 
‘tespectively under the administration of the Lieutenant- 
Governors of Bengal and the North-Western Provinces 
apd the Chief Commissioner of Oudh—the Board of 
Revenue ; — 


(b) in the Presidency of Bombay, outside Sindh and the 
limite of the town ef Bombay—a Revenue Commissioner ; 


(c) in Sindh—the Commissioner ; 


éd) in the Punjab and Burma, including Upper Burma—the 
Fimancal Commissioner; and 


(e) elsewhere—the Local Government, or such officer as the 
Local Government may, by notification in the Official 
Gazette, appointin this behalf.’ 


8. (1) In sections 19-A and 19-H of the said Act, forthe words 
Amendment of sections “of the Province” the words “for the 
Tee. and 19-H, Act local area” shall be substituted. 
(2) In section 19-H, sub-section (2), of the said Act, for 
the same words the words “for the local area in which the High 
Court is situated” shall be substituted. 


1 


o 
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fo. dn this, Act, unless there is anything repugnant in the 
“OhiateConfrolting 1 Beve- subject or context, “4 Chief Controlling 

Hve-bathoriky” deäined: Revenue-authority” means— 

(a) in the Presidency of Fort St. George and the territories 
respectively under the administration of the Lieutenant 
Goverpors of Bengal and the North-Western Province- 
and the Chiot Commissioner of Oudh—the Board of 


Revenue; > 


? ' 


(L) in the Presidency of Bombay, outside Sindh and the 
limite of the town of Bombay—a Revenue Commissioner ; 


OY in Sindh—the Commissioner ; 


(d) in the Punjab and Burma, including Upper Burma—the 
Financial Commissioner ; and 

(6) elsewhere—the Local Government, or such officer aa the 
Local Government may, by notification in the Official 
Gazette, appoint in this behalf.’ 


3. (1) In sections 19-A and 19-H of the said Act, for the words 
e ei an “of the Province’ the words “ for the 
VI, 1970. , local area” shall be substituted. 

(2) In section 19-H, sub-section (2), of the said Aot, for 
the same words the words “for the local areain which the High 
Court is situated” shall be substituted. 


e 
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ACT No. XI OF 1901. " 


. 
. 


An Act to facilitate the citation of certain enactments and to ° 
amend and repeal certain obsolete enactments. E . 
e 


Woansas it is expedient to facilitate the citation of the enact- 
ments specified in the first schedule to this Act ; 


And whereas it is also expedient that certain formal amend- 
ments should be made in the enactments specified in the second 
schedule to this Act; - 2 ! 


And whereas it is also expedient that certain PS speci- 
fied in the third schedule to this Act, which are spent, or have 
ceased to be in force otherwise than by express specific repeal, or 
have by lapse of time or otherwise become unnecessary, should be 
expressly and specifically repealed ; 

It is hereby enacted as follows :— 


Title and commence- i. (1) This Act may be called the 
ment; Repealing and Amending Act, 1901; and 


(2) It shall come into force at once. 


2. Each of the enactments specified in the first three columns 
` of the first schedule may, without preju- 
dice to any other mode of citation, be cited 
for al] purpose by the short title mention- 
ed in that behalf in the fourth column thereof. 
j 8. (1) The enactments specified in 
r e Aine and the second schedule shall be modified to 
the extent and in the manner mentioned in 
the fourth column thereof. 

(2) The enactments specified in the third schedule are 
hereby repealed to the extent montioned in the fourth column 
thereof. 

4. THe repeal by this Act of any enactment shall not affect 

. any Act or Regulation in which such enact- 

Barings: ment has applied, incorporated .or refer- 
< redto;_ 


Citation of certain enact- 
ments. 
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§nd this Aot shill not affect the validity, invalidity, effect or 
conseqyeyces of anything already done‘or suffered, or any right, 
title, obligation or liability already acquired, accrued or incurred, 
or any remedy or proceeding in respect thereof, or any release or 
discharge of or from any debt, penalty, obligation, liability, claim 
o» demand, or any indemnity already granted, or the proof of any 
past act or things 


nor shall this Act affect any principle or rule of law, or etab- 
lished jurisdiction, form or course of pleading, practice or prooe- 
dure, or existing usage, custom, privilege, restriction, exemption, 
office or appointment, notwithstanding that the same respectively 
may have been in any manner affirmed, recognized or derived by, 
in or from any enactment hereby repealed ; 

nor shall the repeal by this Act of any enactment previde or 
restore any jurisdiction, office, custom, liability, right, title, privi- 
lege, restriction, exemption, usage, practice, procedure or other 
‘matter or thing not now existing or in foroe. l 


THE FIRST SCHEDULE. 
CITATION oF ENACTMANTS. 
(See Section 2.) 








1 23 | 2 i 4 
Year. No. : Bubject. Short title, 


Part [.—Madras Regulations. 


1802; IH | A Regulation for receiving, and; The Madras Administra- 
docding suits or complaints deo tion of Hatates Regula- 
in the Oourts of Adalat) tion, 1902. 
established in the several Zilas im- 
| mediately subject to thé Presidency 
of Fort St. George. 


XIX | A Regniation for prohibiting Cove-| The Indian Oivil Service 
nanted Civil Servants of the Com-| (Madras) Loans Prohibi- 
pany employed inthe sadministrasion| ‘tion Regulation, 19803, 
of justice, or the collection of the 
public revenue, lending money to 
Zamindars, ind adent 1 oe bea 
or other actual 

or dependent Taluqdars ipi of Tana ° 
of land, holding farms immediately 

of Government, or the Under far- 
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Part I.—Madras Regulations.—(contd.) 


mers or Raiyats of the several des 
criptions of Proprietors and Farm 
of land above-mentioned, or th 
respectiva sureties. 














1803 | XXY 


În individual persons, and for defi, 
ing the rights of such persons, unde 
the permanent assessment of the 
Land-revenue in the British Terri- 
tories subject to the Presidency of 
Fort 8t. 


A Regulation for governing the sal 
and sub-division of malguxari land 
in the British Territories subject 
the Presidency of Fort St. George. 


1802. 










The Madras Land 



































» {XXIX | A Regulation for establishing the The Madras Karnams 
` office of Karnam, and defining the, Regulation, 1803, 
duties of the said office, inthe British , 
Territories subject to the Presidency 
of Fort Bt. George. 
1903 I | A Regulation for defining the duties off The Madras Board of Re- 
l the Board of Borenne, and for dđeter-j vente Regulation, 1808. 
mining the extent of the 
vested in the Board of Revenue. 
re I | A Regulation for describing and deter; The Madras Collectors 
mining the conduct to be observed by| Hegulation, 18038. 
Collgotors in certain oases. 
1804 v ag Ser ser constituting a Court] The Madras Oonrt 
of Wards, for declaring the pow Wards Regulation 1804. 
vested in the said Court, and fo 7 
1908 Vu 


A Begalation for declaring pag poron The Madras State Ofen- 
of the Governor-General in Council| ces Regulation, 1808. 
to provide for the immediate panish- 





1818 A Regulation for declaring the contri-| The Tanjore Police Regu- 


of the new Police established, or 
be established, in that Provinces, 
for regulating the collection. and 
asecasment of those. contributions. 





A Regulation for declaring the pro-| The Madras Permanent 
prietary right of lands to be vested) Settlement Regulation, 


tration Regulation, 1802, 
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1817 


i 





xi 


Vit 


Vit 





A Regulation for authorising Village; The Madras Village-pan- 


.|* Munsifs to assemble Village Pancha. chayats Regulation, 1816. 


yata for the adjudication of civil suits 
for soma of money or other personal: 
property, withont limitation as to 
amount or value, within their respec- 
tive jurisdictions, and for deflnin 
the powers and authority to be went 
in such Village Panchayats. 


A Regulation for the establishment o 
a general system of Police through- 
out the territories subject- to the; 
Gorernment of Fort St. George. 


The Madras Village 
Police Regalstion, 1816. 











A Regulation for authorising Colleo-| The Madras Villago-lands 
tors to refor claims regarding land 
or crops, the validity of which olai 
may depend on the determination o 
a disputed boundary, as also 
disputes respecting the oooupying, 
cultivating and irrigating of land to 
be tried and determined by Village 
and District Panchayats, and for 

the Rules under which 
the trisl of such disputes shall be 
conducted and the decisions of the 
Panchayats carried into execution. 


A Hegulstion for the due appropria 
tion of the renta and produce of land: 
kran tod for the support of mosques, 

indu temples and colleges or other 
public purposes, for the maintenance 
and repair of bridges, choultrisa 
ohettrems and other public build: 
and for the custody and disposal o 
eeckeats. 


A Regulation for expediting the trial 
of civil suits in which the Mative 
officers and soldiers attached to re- 
gular Corpa in the Madras Command 
may be parties, acd for giving to 
them oartain facilities in the mein- 


olaims and interests. 


State Prisoners, 








tenance and recovery of their rights, 





A Regulation for giving greater effict- 
ency to the system of Police esta 
lished in the’ provinces 


The Madras Endowments 
and Eschesits Regula- 
tion, 1817, 


The Madras Revenne Re- 
covery (Military Proprie- 
tors) Regulnilon, 1817. 


A Regulation for the confinement of The Madras State Prison- 


ors Regulation, 1819, 


The Madras Village-golice 
Regulation, 1821. 





yo 
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Part T.—-Madras Regulations.—(contd.) 


Ld 
182% IV | A Begulation declaring the trne intenti The Madras Permanent 
‘| and msaning of Regulation XXV of) Settlement (Interpreta- 
1802 so far as it relates to therighta| tlon) Regulation, 1832. 
t of the actaal Cultivators of the sol. 


| VIL | A Begalation for declaring that the; The Madras Native Publio 
l appointment and removal of the; OMoersRegulation, 1822. 
i Native Pablic Servants of Govern- 

ment shall be regulated by such 
orders aa the Governor in Ooancil Mer: 
mey, from time to time, see fit to 
issue. i 


‘ I | A Regulation for empowering Oollso-| The Madras Revenue Mal- 


tors to take primary cognizance of verration Regulation, 
cass of malversation in Revenue 1822. 
















and in the recovery of args embeg- 
sled or corraptly received 

Ho servante and others smenable 
the Uollector's jurisdiction, and fi 
proriding for the admission and 
trial of Àppeals from the sam 
decisions of Collectors in suoh 


1833| IJI | A Regulation for declaring the powers The Madras Revenue Mal- 
of Babordinate and Assistant Collee-| versation (Amendment) 


tors fa the éxecution of the provi-| Regulation, 1823, 
sions of Regulation IX of 1822. 


1828 VIT | A Regnlatlon for declaring the powers} The Madras Subordinate 
of Bubordinate and Assistant Oollec-| Oollectors and Revenue 
tors in charge of particular divisions) Malaversation (Amend- 
| of districts and for facilitating pro-| ment) Regulation, 1828, 





1859 y on for modifying sectionj The Madras Hinda Wils 






Bt. Gearge to be dependent on their 
conformity to the Hindu Law sonord- 
ing to the Authorities prevalent in 
the respective Provinces under th 

Govert ment. 
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13% 





1838 


1837 


1839 


3 
Bubject. 





yi 








4 ‘ 
Short title. 


Pork T- Miris Tepina o 


@ Regulation to modify and amend the/ The Madras Stamp Penal- 


provisions in force for the recovery 
the penalties prescribed for certain 
breaches of the stamp lows. 


A Regulation to prevent the misappro- 
pration of the emoluments annex- 
ed by the Btate to hereditary village 
and other offices fn the Revenue aud 
Police Departments, and to maintain 
the due efficiency of those offices. 


A Regulation to prohibit the sale ofi 
estates belonging to Minors not 
` under tho charge of the Court o 
Wards, and to extend the provisions 
of section 20, Regulation V, 1804, to 
property of every description no 
subject to the jurisdiction of that, 
Oourt. 


A Regolation for limiting the period 


within which plaints or appeals pre- 
ferred under ssction 18, Hegulation 





IX, 1828, shall be admissible in the 
Couits of Adalat. 


ties Regulation, 1831. 


The Madres Heredi 
Offices Beguiation, 1881. 


The Madress Sale of Mi- 
norm’ EstatesRegulation, 
183L 


The Madras Revonue Mal- 
' versation (Amendment) 
Regulation, 1832. ` 


Part IT.—Acs of the Governor-General in Council, 


| 


1 
° 
t 


Vil 


| XXIV 










Madras Regulations IX of 1822 and 
VIL of 1838. 


An Act to Invest Tabsildars withi 
the Presidency of Fort 8t. Geo 
with certain powers in respect 


. property distrained for arrears o 


rent or: revenue. 


An Act for the administration 


XXXVI] An Act to extend the application of The Madras Publio Pro- 


perty Malversation Act, 
1887. 


The Madras Bent and 


Revenue Sales Aot 
1839. 


The Ganjam and Vizaga- 


justice and collection of the Reve-| patam Act, 1830, 


nue in certain parts of the Distri 
of Ganjam and Visagepatam. . 


An Act concerning the ing 
awards by the members of Panché- 
yata. 


The Madrns Panchéysts 
Act, 1840, 


An, Act for the levy of inland customs) The Madras Inland Que 


duties within the territories subj 
to the QGovernmont- of, Fort. 


George. 





toms Act, 1814, 
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Part II. ~Acés of the Governor-General in Oouncil.—foontd.) ; 


! of Revenue st Madras. missioner Act, 1849. 


1851| XII | An Acb for securing the land-revenue| The Madras City Land- 
of Madras. revenue Act, 1851. 


1854 | XXIV j An Act to prohibit the possession off The Malabar War-knives 
z certain offensive weapons in Mala- Aot, 1854. 
bar. . 


1855 | XXI | An Act for making better provision) The Madras Minors Act, 
for the education of male Minors and) 18855. 

the marriage of male and femal 
' Minors subject to the superintend 
1 enoe of the Court of Wards in th 
| Presidency of Fort Bt. George. 


1857 Vol ı AnActfor the more extensive employ-} The Madras Uncovenant- 
ment of Uncovenanted Agency inj ed Offcers Act, 1657. 


. 








` ; the Revenue and Judicial Depert- 
menta in the Presidency of Fort St 
George 
» XXVI | An Act to establish and inca The Madras University 
af an Univernty at Madras. Act, 1857. 
1858 I | 4n Act to make lawful compulsory The Madras Compulsory 
| labour for the prevention of mi Labour Act, 1858. 


by inundation, and to provide fo 
the enforcement of customary labou 
on certain works of j on in th 
Presidency of Fort Bt. George. 


1859 XX | An Act for the suppression of out-|The Mopiah Outrages Act, 
in the District of Malabar in} 18659. 
the Presidency of Fort Bt, George. 


„» | XXIV | An Act forthe better regulation off Tho MadrasDisizict Police 
the Police within the territories} Act, 1859. 

subject to the Presidency of Fort 

St. George. 


1865 | XXX |åAn Ast to defne and sanction the! The Madras Irrigation 
ratos which the Madras Irrigation] end CanalOompany Act, 
and Canal Company is authorised 1865, 

charge for the supply of water 

porposes other than that of i 

tion. 


1877 | XIX | An Act to enable certain District] The Madras Civil Courts 
` Judges to suspend and remo (Amendment) Act, 1877. 
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Sot, Tpu FrnsreSonapute—conid. 
si ae ore ee tl 
1 a 3 ‘ 
Year. Non’ Subject, Short titla, 
3 Part I.-~Aots of the Governor-General in Oounail,—(contd.) 
a 
1882 ' XXI | 4m Act to remove donbte regarding) The Madras Forest (Vali- 
the Madras Forest Act, 1882, dation) Act, 1883. 


1884 II | An Act to give effect to certain unre-/ The Madras Partition- 
gistered instraments of partition} deeds (Validation) Act, 
. relating to immovesble property in} 1884, - 

i; the Madras Presidency, and to re- 
move doubta os to the titles confer- 





z red thereby. 
1889 | V | An Act to abolish the offloe of Ooro-| The Coroners (Hadras) 
ner of Madras. Act, 1889. 


Part IIL —Acts of the Governor of Fort Bt. George tn Comotl. 


1862 IV } An Act to exempt enfranchised The Madras Enfranchised 
from the operation of Regulation IV; Inams Act, 1962. 

of 1881 and Acta XXXI of 1836 and 
XXUI of 1888. 


i 1864 II’ | An Aob to consolidate tho laws for the} The Madras Revenue Re- 
: recovery of Arrears of Revenuein the] covery Act, 1984. 
Madras Presidency. 


1865 I | An Act to provide. for the alteration ofi The Madras District Li- 
the limita of Districts or Zilas inthe} mita Act, 1865. 
Madras Presidency. 


Y | An Aot to amond Act XXIV of 1859. 










The Madras District Police 
(Amendment) Act, 1865, 


i YI | An Act to enable the Governor in| The Madras Official Beals 
Oonneil to direct and prescribe what} Act, 1865. 


and use. 


VIII | An Act to consolidate and improve The Madras Rent Be- 
laws whioh define the procera to covery Act, 1865. 
taken for the recovery of rent. 


1868 IZ | An Act for the prevention of the spread| The Madras Cattle-disoase 
of diese among Oattle in Act, 1668, 
Madras Presidency. : 


IV | An Act to exempt enfranchised V: The Madras Enfranochised 
or other Service Inams, whe Tnams Act, 1606. ° 
Revenue or Police, from the o, 

tion of Regulation VI of 1831, 
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Tau Fret Sonmpum—conid. * oe 


3 , 4 
Subject. Short tile. 





Port I1L—Acts of the Governor of Fort St. George in Cowncil—(oantd.) 


1866 VY [An Act to regulate the manner o 


1887 | vI 
iseo.| 11 

» | vm 
is | n 

„| wo 
1878 I 
1876! - x 
1878) vO 


The Madras Labour and 
Emigration Aot, 1868. 










engaging and contrasting wiih 
Native inhabitants, within any of th 


beyond the territorial limite of ee 
Presidency of Madras. 


An Aot to amend Act XII of 1851 (a 
Act for securing the Land-revenus o, 
Madras). 


The Madras Gity Land- 
revenue homens) 


An Act to empower Bevenue-officers 
to summon persons to attend at thel 
Kachahris for the settlement 


An Act to prevent donbts as to the true aie Inams Act, 
a 1860. 


by Me mo Toss ene of the 


the true oat Tmeanin 


raa Acta TV of 1862 and of 1886 


VIII of 1968. 


ing of tolls upon the same, and to 
previda fer tts extension to othe: 
piers). 


An Act to de for the payment] The Madras Municipal 
from K Fanda of a portion} Police Act, 1878. 
of the oost of the Police Force em- 
ployed in the City of Madras and 
all Municipal Towns within the Pre- 
sidency of Fort St. George. 


aa Sete aa As Steno ye ae E ENEA 


Hy 
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Tas Furst. Sonmpuii—conid, 





Part Il1.—sActs of the Governor of Fort St. George in Oounctl.— (contd). 





1878 I 
1884 uI 
33 VE 
1885 IL 
1886 sans 
' 1890 III 
1892 I 
5 u 
1888 H 
A v 
1884 I 
1896 i 
1896 


Àn Act to amend Madras Acb IL of, The”. Madras Onttle-dis- 


1866 (the Oattle-disease Prerenti ease (Amendment) Act, 
Act). 1879. 

The Madres Revenne Recovery The Madras Revenue Re- 
Amendment Act. rea A ei 

Ao 

An Act to amend Act T of 1884 (the) The Madras City Munici- 
Oity of Madras Municipal Act) rae (Amendment) Act, 

An Act to amend the Madras Rivers‘ The Madras Rivers Oon- 
Conservancy Act, 1884. rege (Amsndment) 


An Act to amend Madras Act IE of The Madras Harbonr Trost 
1886. (Amendment) Act, 1986. 


An Act to amend the Madras The Madras Loca] Boards 
Boards Act, 1884, and the -M and Rent Beoovery 
Rent Recovery Act, 18658. (Amendment) Act, 1800. 


An Act to amend Madras Act IT off ThoMsdras Harbour Trust 
1886(the Madras Harbour Trust Act),| (Amendment) Act, 1892. 


An Aot to amend Acts I and VI off The Madras City Munici- 
1884 (Madras). w (Amendment) Act, 


An Act to amend section 18 of The Madras Inland Ous- 
Land Onstoms Act, VI of 1844 omie (Amendment) Act, 


An Act for facilitating enquiries into) The Madras Revenue En- 
matters connected with the adminis-| quiries Act, 1893. 
tration of the Revenue and into 
condact of Public Servants. 


An Act to provide further for the oon-| The Madras Board of 
duct of business by the Board Revenue Act, 1894. 


An Act to amend Madras Act II of, The Madras Canals and 
1800. ` Pubie Ferries (Amend- 
mant) Act, 1895. 


An Act to Himit the local extent of, The Madras Rent Reco- 


per aaa VU] very (Amendment 
of 1865, äi 1896. ) Act, 


® 

An Act to amend the Madras The Madras Genetal 

Clauses Act I of 1881. Olauses (Amendment) 
. Act, 1896, 
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Bubject. Bhort title. 








Part IL—Acts of the Governor of Fort 8%. George in Oouncil—(concid.) 





1897 I; An Act to amend the Madras Revenue] The Madras Revenue Re- 
Recovery Aot II of 1864. covery e (Amendment) g 
Act, 1907. 
r 5 I | An Act to amend Madras Act No. ILI] The Madras Hereditary 
of 1805 (the Madras Hereditary offices (Amend- 
Village-cffiess Act, 1895). ment) Act, 1897. 
1898 | I | An Act to amend the Malabar Mar-| The Malabar M 
riage Act, 1806. (Amendment) Act, 1998. 
S It | Anu Act to amend Madras Aot Il of| The Madras Harbour 
1888 (the Madras Harbour Trost) Trust (Amendment)Act, 
Act). 1898. 
EN II | An Act to amend the Madras Oity| The Madras DA 1808, 
Police Act, 1888. (Amendment). 
1899 I | An Act to amend Madras Act IV of| The Madras District 
-| 1884, Municipalitios (Amend- 
ment) Act, 1899. 
a TT | An Act to amend Madras Act I of] The Madras City Manici- 
1854. - - p (Amendment) Act, 
899. 
‘5 IV | An Act to amend Madras Regulation) The Madras Court of 
V of 1884. Wards (Amendment) 
Act, 1880. 
1900 II | An Àctto amend the Madras Harbour The Madras Harbour Trust 
Trast Act, 1885. (Amendment) Act, 1900, 


ay IV | An Act to amend the Madras Prof The Madras Proprietary 
priotary Hetatos’ Village Service| Estates and ainor 
Act, 1 and the Madras Surrey} (Amendment) Act, 1900. 
and Boundaries Act, 1897. 

V | An Act to amend Medras Aot VII of} The Madras Irrjgation 


1885, Cess (Amendment) Act, 
1900, 








THE SECOND SOHEDULE. 
ExaoruuNTs AMENDED. 
[See section 8, sub-section (1).] 














1 2 3 
Year. Ho. Short title. Amendment. 
° Part L—Madras Regulations. 
1802 XXVI This Madras Land aa tho tUe, for tha sorde salo aes 
2) division of M ér lands substitute 









tration Regulation, 


n of landed estates paying 
revenue to the Gorernment.. So 
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Year, No. Short title. Amendment. 








Part [—Madras Regulations.— (contd.) 


` In the preamble, omit ihe words from 
. Whereas it is necessary to such lands; 
and; and forthe swords such lands 
substitute landed estates paying re- 
venue to the Government 


1817 | vI | The Madras Revenue Re- For the title, ag amended by the Be- 
oovery({ Military Proprie- poaling and Amending (Army) Act, 
tors) Regulation, 1817. 894, substitute the fo ingi 


e A Regulation for regulating the pro- 
’ cedure where the ostato of a native 
oficer or soldisr in the Madras Oom- 
mand becomes lisble to salo for an 

arrear of revenue, 
1823 IV |The Wadras Permanent In the title, for the words and res 
Bettlement (Interpreta-| Regulations XXY, XXVITI and XXX 
tion) Reghlation, 1883. of 1803, so far as they relate, read 
; Begulstion XXV of 1808, so far oa 

f it relatos. 
In section 2, for the words and figures 
x Regulations XXV, XXVIII and XXX 
of 1802, read Regniation XXV of 
1802. 
1823 IO |The Madras Revenue! For the title, substitute the following: 
Malversation (Amend-) A Regulation to supplement the pro- 
ment) Regulation, 1823.) visions of the Madras Revenue Mal- 
< versation Regulation, 1822. 

1620 V | The Hadras Hindu W In the preamble, for the words clause 
Regulation 1889. second of the ssid section, read 
clause second of section 16 of the 
Madras Administration of Estates 


Regulation, 180%. 
_ Part IL—Acts of the Governor-General in Council. 
x01 "x Glanders and sy To section 2, sub-section (1), add 





1899 
° Aot, 1909. aithor generally or in respect of any 
local area. 





Part IT.—Acs of the Governor of Fort St. George in Council. i 


1863 VI |The Madras Bufrachised) For the title, substitute the following 1 
Inams Act, 1862. - An Act to declare what shall be 
os tho enfranchisement of 


1868 V |The Madras Labour andj To section 21 add But nothing in this 


Emigration Act, 1866. Act shall apply to the emigration of 
Sas Jabourers o any of the labour-dis- 


triots In the Province of Assam from 
any local area to which the provisions 
of the Assam Labour ahd Emigratfon 
Act, 1901, for the time being apply. 





' 
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Part IIT. —Acis of the Governor of Fort St. George in Coungl—(ooncld.) y 


1884 Vv |The Madras Local B In section 8, clause (xir), sa substlint- 
Act, 1884. ed by section 5 of the Madras Local 
Boards Act Amendment Act, 1900, 

for the Agures 1882, eubstituis 1808. 





THE THIRD SOHEDULH. 
ENACTKENTS REPHALED. 
[See section 8, sub-section (2).] 






8 4 
Short title. Amendment, 








Part I.— Madras Regulations. 


1803 UI |The Madras Administra-| In the second clause of section 16, the 
tion of Matates Regula-| words taking the opinion of thelr - 
tlon, 1802. law officers to the words points of 
: law that may ocour and the words 
as expounded by his law officers to 
the end of the clause. 


In the seventh olause of section 16, 
the words or if the deceased were an 
European, in the Madras Gasette. 


` 480% V | A Beguletion for consti-| So muoh as ig unrepealed. 
tuting & Badr Adalat, o 












D XII jA for preasrv-| Bo much as is mrepealed. 


$8 XIX | The Indian Oiri Rarvioe! The title from the words and for 


(Madras) Loans Probi-| prohibiting Europeans, to sanction of 
bition Regulation, 1803. Goreriines i 





elaine ee 


$ 
e Apron or 1981, 4s 


“% Tux Turms SonapuLe—Contd. 













Port I—Madras Begulations—{ contd.) 
1804 P | The Madras Court ofi In the third clause of section 7, the 
Wards Regulation, 1804.) swords Courta of Appeal or to tho, the 
swords as it shall soem fit and ihe 
word respectively. 


So much as is unrepealed. 


b 


i 


In the preamble, the words and where- 
as it ls necessary to declare tho 
powers to be exercised by criminal 
judges and Oourta of Olronit in the 
punishment of the offences of bribery 
and corruption, and the other offen- 
tres od in this Regulation: 
sod whereas the provisions of Regu- 
lation XXIII of 1803 bare been 
fownd inefficient for the purpose 
for which they were intended, and 
it is therefore deemed proper to 
rescind that Regulation. 


1829 y |The Madras Hindu Wills In the preamble, the words from clause 





Regulation, 1829. first to Provinoes of this Government 
: yot, the word last, and tha words above 
x quoted. 
1881 | VII | A Regulation for resoind-| Bo much as is aarepealed. 
ing the existing Regula. ; 
e tion of the 81st of 


cember, 1817, relating 
the conducts of the trad 
between the British 
sessions in Indis an 
countries and States in 
amity with His Majesty, 
aod for making 
provisions iu lien th 


Part IL—Acts of the Governor-General in Oouncil. 


855 X =, An Act to amend the law) Bo much as is unrepealed. 
relating to tha attend- 
ance and examination 
of witnesses in the Oivil 
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: 3 . ; go 
“Mo.' | Bubjact or short ttle ` Extent of Boal. 










Part TI.—Ads of the 'Govemòr- General in a Cormodt— (contd) , 


1874 XY | The Laws Leos! Extent{ Bo much of the scond a ae 
Act, 1874 ae rolates to ee Y and, 
i R xi of 1802, , 


Sa tmagh of the weona and “ed 
sohedulea as relates to Act X of ` 
1855" (Keonsant Witnésser): 


1879 | XVI |The Transport Salt Aot, Beotion 1,.the words andjt shall come 
1879. ; ‘into foros a$, on0d. - ‘ 


1895 | XVIL |The Marriages Valida The whole Aot 
(Bangalore) Aot, 1896. 


1899 | VIII The Indian Petroleum] In section 5, guts section (1), the word 
Act, 1899. a cone os ec hargin attor provid- 


Z XV | The Marriages Validation The whole Act. z , 
{Pudukkottai and Tra- 
vancore) Act, 1899, 


1901 II | Tho Indian Tolls r Bo much of the Bchednlo as relates. 
Act, 1901. to the Madras Local Roatde Act; 










, , 1884. 
Part Uden of he Gramer of Fo Si George in Counofl. 








1962 IY | The Madras Enfranchised! The preamble to the aoord and whore 
Tnams Act, 1868. , # occurs after the word Government. 
‘ ' Bection 1. 
1885 I |The Madras ` District! In the ttle the words Stations of Zila 
Limits Aot, 1865. | Courts and. ; ; 
1976 L | The Madras‘Land-revenue' Bection 9. ‘ g 
Asscsament Act, 1878. am = 
¥ ` u e ssi 
1878 VII |The Madras Municipal, Section 2. » 
Police Act, 1878. , 
1879 III | The Madras Hackney-car-, Section 3. 
riage Act, 1878. l 
1881 I |The Madras Ports Police, S stion 16. 
Act, 1881. t i 7 
1884 I | The ho Oly of Madras Munt-| Section 2 
1984. 
s y |The Madras Locoal Boards| In section 87, sub-section (3), as 
Act, 1884. amended by: the Madras Lool 
Roards Act Amendment Act, 1900, 
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Extent of Repeal. 








N Pon Ie Pre Governor of Fort St. George in Cowmoil—{cono)d.) - nee 






Fhe Local kariii 4 declan 1 AG eat as aot hil Sock 
Loan Act, 1883, -«-*-* Anto fatos: apes tie pasting thereat.. 


The Places sofaren dab-soction (2) of section 1. 
more Aob, 






The Madra osy Polos | Sub-sedtion (8) of. section 1, sectier 
Aos 1886, 5s yan, __Jand Bohedule Act, 1888. 


. (The Madras Village Oourts sees wd Shoda: 
















5 Il Madras Ott Municipal foin a 
(Amendment) Act, 180%} ° 
* 1808 . 1 | Aa-Act to repeal certain | The whole Aot. 
i obedleto anactmenta. . 
$ * 
5 Ty |The Madras Village-com | Section $. 
ZO ’ í ’ Act, 1803, . S 
`~ q9 I |ThoMaàras Board of Reve- | Section 1. 
$ nue Act, 18804. : 
1806 ° I | An Act to repeel Madras | The whole Act, 
Í Act I of 1800. - : 
g Š Tit |The Madras H Ta section 2 eabi-ssctlon( 1), the: 
Madras 





end Agures 
1806 and VI of 1831 are berm 
peeled ; and ` 


The whole Act, K 


t s 


The whole a 


